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§123.3 Coordination with other pro-
grams.

Issuance of State permits under this
part may be coordinated with issuance
of RCRA, UIC, NPDES, and 404 permits
whether they are controlled by the
State, EPA, or the Corps of Engineers.
See §124.4.

Subpart B—State Program
Submissions

§123.21 Elements of a program sub-
mission.

(a) Any State that seeks to admin-
ister a program under this part shall
submit to the Administrator at least
three copies of a program submission.
The submission shall contain the fol-
lowing:

(1) A letter from the Governor of the
State (or in the case of an Indian Tribe
in accordance with §123.33(b), the Trib-
al authority exercising powers substan-
tially similar to those of a State Gov-
ernor) requesting program approval;

(2) A complete program description,
as required by §123.22, describing how
the State intends to carry out its re-
sponsibilities under this part;

(3) An Attorney General’s statement
as required by §123.23;

(4) A Memorandum of Agreement
with the Regional Administrator as re-
quired by §123.24;

(5) Copies of all applicable State stat-
utes and regulations, including those
governing State administrative proce-
dures;

(b)(1) Within 30 days of receipt by
EPA of a State program submission,
EPA will notify the State whether its
submission is complete. If EPA finds
that a State’s submission is complete,
the statutory review period (i.e., the
period of time allotted for formal EPA
review of a proposed State program
under CWA) shall be deemed to have
begun on the date of receipt of the
State’s submission. If EPA finds that a
State’s submission is incomplete, the
statutory review period shall not begin
until all the necessary information is
received by EPA.

(2) In the case of an Indian Tribe eli-
gible under §123.33(b), EPA shall take
into consideration the contents of the
Tribe’s request submitted under
§123.32, in determining if the program
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submission required by §123.21(a) is
complete.

(c) If the State’s submission is mate-
rially changed during the statutory re-
view period, the statutory review pe-
riod shall begin again upon receipt of
the revised submission.

(d) The State and EPA may extend
the statutory review period by agree-
ment.

[48 FR 14178, Apr. 1, 1983; 50 FR 6941, Feb. 19,
1985, as amended at 58 FR 67981, Dec. 22, 1993;
59 FR 64343, Dec. 14, 1994]

§123.22 Program description.

Any State that seeks to administer a
program under this part shall submit a
description of the program it proposes
to administer in lieu of the Federal
program under State law or under an
interstate compact. The program de-
scription shall include:

(a) A description in narrative form of
the scope, structure, coverage and
processes of the State program.

(b) A description (including organiza-
tion charts) of the organization and
structure of the State agency or agen-
cies which will have responsibility for
administering the program, including
the information listed below. If more
than one agency is responsible for ad-
ministration of a program, each agency
must have statewide jurisdiction over a
class of activities. The responsibilities
of each agency must be delineated,
their procedures for coordination set
forth, and an agency may be designated
as a ‘‘lead agency’ to facilitate com-
munications between EPA and the
State agencies having program respon-
sibility. If the State proposes to admin-
ister a program of greater scope of cov-
erage than is required by Federal law,
the information provided under this
paragraph shall indicate the resources
dedicated to administering the Feder-
ally required portion of the program.

(1) A description of the State agency
staff who will carry out the State pro-
gram, including the number, occupa-
tions, and general duties of the em-
ployees. The State need not submit
complete job descriptions for every em-
ployee carrying out the State program.

(2) An itemization of the estimated
costs of establishing and administering
the program for the first two years
after approval, including cost of the
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personnel listed in paragraph (b)(1) of
this section, cost of administrative
support, and cost of technical support.

(3) An itemization of the sources and
amounts of funding, including an esti-
mate of Federal grant money, available
to the State Director for the first two
yvears after approval to meet the costs
listed in paragraph (b)(2) of this sec-
tion, identifying any restrictions or
limitations upon this funding.

(c) A description of applicable State
procedures, including permitting pro-
cedures and any State administrative
or judicial review procedures;

(d) Copies of the permit form(s), ap-
plication form(s), and reporting formd(s)
the State intends to employ in its pro-
gram. Forms used by States need not
be identical to the forms used by EPA
but should require the same basic in-
formation, except that State NPDES
programs are required to use standard
Discharge Monitoring Reports (DMR).
The State need not provide copies of
uniform national forms it intends to
use but should note its intention to use
such forms.

NOTE: States are encouraged to use uni-
form national forms established by the Ad-
ministrator. If uniform national forms are
used, they may be modified to include the
State Agency’s name, address, logo, and
other similar information, as appropriate, in
place of EPA’s.

(e) A complete description of the
State’s compliance tracking and en-
forcement program.

(f) In the case of Indian Tribes eligi-
ble under §123.33(b), if a State has been
authorized by EPA to issue permits on
the Federal Indian reservation in ac-
cordance with §123.23(b), a description
of how responsibility for pending per-
mit applications, existing permits, and
supporting files will be transferred
from the State to the eligible Indian
Tribe. To the maximum extent prac-
ticable, this should include a Memo-
randum of Agreement negotiated be-
tween the State and the Indian Tribe
addressing the arrangements for such
transfer.

[48 FR 14178, Apr. 1, 1983; 50 FR 6941, Feb. 19,
1985, as amended at 54 FR 18784, May 2, 1989;
58 FR 67981, Dec. 22, 1993; 59 FR 64343, Dec. 14,
1994; 63 FR 45122, Aug. 24, 1998]
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§123.23 Attorney General’s statement.

(a) Any State that seeks to admin-
ister a program under this part shall
submit a statement from the State At-
torney General (or the attorney for
those State or interstate agencies
which have independent legal counsel)
that the laws of the State, or an inter-
state compact, provide adequate au-
thority to carry out the program de-
scribed under §123.22 and to meet the
requirements of this part. This state-
ment shall include citations to the spe-
cific statutes, administrative regula-
tions, and, where appropriate, judicial
decisions which demonstrate adequate
authority. State statutes and regula-
tions cited by the State Attorney Gen-
eral or independent legal counsel shall
be in the form of lawfully adopted
State statutes and regulations at the
time the statement is signed and shall
be fully effective by the time the pro-
gram is approved. To qualify as ‘‘inde-
pendent legal counsel” the attorney
signing the statement required by this
section must have full authority to
independently represent the State
agency in court on all matters per-
taining to the State program.

NoTE: EPA will supply States with an At-
torney General’s statement format on re-
quest.

(b) If a State (which is not an Indian
Tribe) seeks authority over activities
on Indian lands, the statement shall
contain an appropriate analysis of the
State’s authority.

(c) The Attorney General’s statement
shall certify that the State has ade-
quate legal authority to issue and en-
force general permits if the State seeks
to implement the general permit pro-
gram under §122.28.

[48 FR 14178, Apr. 1, 1983, as amended at 58
FR 67981, Dec. 22, 1993]

§123.24 Memorandum of Agreement
with the Regional Administrator.

(a) Any State that seeks to admin-
ister a program under this part shall
submit a Memorandum of Agreement.
The Memorandum of Agreement shall
be executed by the State Director and
the Regional Administrator and shall
become effective when approved by the
Administrator. In addition to meeting
the requirements of paragraph (b) of
this section, the Memorandum of
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Agreement may include other terms,
conditions, or agreements consistent
with this part and relevant to the ad-
ministration and enforcement of the
State’s regulatory program. The Ad-
ministrator shall not approve any
Memorandum of Agreement which con-
tains provisions which restrict EPA’s
statutory oversight responsibility.

(b) The Memorandum of Agreement
shall include the following:

(1)(Q) Provisions for the prompt trans-
fer from EPA to the State of pending
permit applications and any other in-
formation relevant to program oper-
ation not already in the possession of
the State Director (e.g., support files
for permit issuance, compliance re-
ports, etc.). If existing permits are
transferred from EPA to the State for
administration, the Memorandum of
Agreement shall contain provisions
specifying a procedure for transferring
the administration of these permits. If
a State lacks the authority to directly
administer permits issued by the Fed-
eral government, a procedure may be
established to transfer responsibility
for these permits.

NOTE: For example, EPA and the State and
the permittee could agree that the State
would issue a permit(s) identical to the out-
standing Federal permit which would simul-
taneously be terminated.

(i) Where a State has been author-
ized by EPA to issue permits in accord-
ance with §123.23(b) on the Federal In-
dian reservation of the Indian Tribe
seeking program approval, provisions
describing how the transfer of pending
permit applications, permits, and any
other information relevant to the pro-
gram operation not already in the pos-
session of the Indian Tribe (support
files for permit issuance, compliance
reports, etc.) will be accomplished.

(2) Provisions specifying classes and
categories of permit applications, draft
permits, and proposed permits that the
State will send to the Regional Admin-
istrator for review, comment and,
where applicable, objection.

(3) Provisions specifying the fre-
quency and content of reports, docu-
ments and other information which the
State is required to submit to EPA.
The State shall allow EPA to routinely
review State records, reports, and files
relevant to the administration and en-
forcement of the approved program.

§123.24

State reports may be combined with
grant reports where appropriate. These
procedures shall implement the re-
quirements of §123.43.

(4) Provisions on the State’s compli-
ance monitoring and enforcement pro-
gram, including:

(i) Provisions for coordination of
compliance monitoring activities by
the State and by EPA. These may
specify the basis on which the Regional
Administrator will select facilities or
activities within the State for EPA in-
spection. The Regional Administrator
will normally notify the State at least
7 days before any such inspection; and

(ii) Procedures to assure coordination
of enforcement activities.

(5) When appropriate, provisions for
joint processing of permits by the
State and EPA for facilities or activi-
ties which require permits from both
EPA and the State under different pro-
grams. (See §124.4.)

NoOTE: To promote efficiency and to avoid
duplication and inconsistency, States are en-
couraged to enter into joint processing
agreements with EPA for permit issuance.
Likewise, States are encouraged (but not re-
quired) to consider steps to coordinate or
consolidate their own permit programs and
activities.

(6) Provisions for modification of the
Memorandum of Agreement in accord-
ance with this part.

(¢c) The Memorandum of Agreement,
the annual program grant and the
State/EPA Agreement should be con-
sistent. If the State/EPA Agreement
indicates that a change is needed in the
Memorandum of Agreement, the
Memorandum of Agreement may be
amended through the procedures set
forth in this part. The State/EPA
Agreement may not override the
Memorandum of Agreement.

NOTE: Detailed program priorities and spe-
cific arrangements for EPA support of the
State program will change and are therefore
more appropriately negotiated in the con-
text of annual agreements rather than in the
MOA. However, it may still be appropriate to
specify in the MOA the basis for such de-
tailed agreements, e.g., a provision in the
MOA specifying that EPA will select facili-
ties in the State for inspection annually as
part of the State/EPA agreement.

(d) The Memorandum of Agreement
shall also specify the extent to which
EPA will waive its right to review, ob-
ject to, or comment upon State-issued
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permits under section 402(d)(3), (e) or
(f) of CWA. While the Regional Admin-
istrator and the State may agree to
waive EPA review of certain ‘‘classes
or categories’ of permits, no waiver of
review may be granted for the fol-
lowing classes or categories:

(1) Discharges into the territorial
sea;

(2) Discharges which may affect the
waters of a State other than the one in
which the discharge originates;

(3) Discharges proposed to be regu-
lated by general permits (see §122.28);

(4) Discharges from publicly owned
treatment works with a daily average
discharge exceeding 1 million gallons
per day;

(6) Discharges of uncontaminated
cooling water with a daily average dis-
charge exceeding 500 million gallons
per day;

(6) Discharges from any major dis-
charger or from any discharger within
any of the 21 industrial categories list-
ed in appendix A to part 122;

(7) Discharges from other sources
with a daily average discharge exceed-
ing 0.5 (one-half) million gallons per
day, except that EPA review of permits
for discharges of non-process waste-
water may be waived regardless of
flow.

(e) Whenever a waiver is granted
under paragraph (d) of this section, the
Memorandum of Agreement shall con-
tain:

(1) A statement that the Regional
Administrator retains the right to ter-
minate the waiver as to future permit
actions, in whole or in part, at any
time by sending the State Director
written notice of termination; and

(2) A statement that the State shall
supply EPA with copies of final per-
mits.

[48 FR 14178, Apr. 1, 1983; 50 FR 6941, Feb. 19,
1985, as amended at 54 FR 18784, May 2, 1989;
58 FR 67981, Dec. 22, 1993; 63 FR 45122, Aug. 24,
1998]

§123.25 Requirements for permitting.

(a) All State Programs under this
part must have legal authority to im-
plement each of the following provi-
sions and must be administered in con-
formance with each, except that States
are not precluded from omitting or

40 CFR Ch. | (7-1-15 Edition)

modifying any provisions to impose
more stringent requirements:

(1) §122.4—(Prohibitions):

(2) §122.5(a) and (b)—(Effect of per-
mit);

(3) §122.7(b) and (c)—(Confidential in-
formation);

(4) §122.21 (a)-(b), (c)(2), (e)-(k), (m)-
(p), (@), and (r)—(Application for a per-
mit);

(5) §122.22—(Signatories);

(6) §122.23—(Concentrated animal
feeding operations);
(7 §122.24—(Concentrated aquatic

animal production facilities);

(8) §122.25—(Aquaculture projects);

(9) §122.26—(Storm water discharges);

(10) §122.27—(Silviculture);

(11) §122.28—(General permits), Pro-
vided that States which do not seek to
implement the general permit program
under §122.28 need not do so.

(12) §122.41 (a)(1) and (b) through (n)—
(Applicable permit conditions) (Indian
Tribes can satisfy enforcement author-
ity requirements under §123.34);

(13) §122.42—(Conditions applicable to
specified categories of permits);

(14) §122.43—(Establishing permit
conditions);
(15) §122.44—(Establishing NPDES

permit conditions);

(16) §122.45—(Calculating permit con-
ditions);

(17) §122.46—(Duration);

(18) §122.47(a)—(Schedules of compli-
ance);

19
ments);

(20) §122.50—(Disposal into wells);

(21) §122.61—(Permit transfer);

(22) §122.62—(Permit modification);

(23) §122.64—(Permit termination);

(24) §124.3(a)—(Application for a per-
mit);

(25) §124.5 (a), (c), (d), and () —(Modi-
fication of permits);

(26) §124.6 (a), (c), (d), and (e)—(Draft

§122.48—(Monitoring require-

permit);
(27) §124.8—(Fact sheets);
(28) §124.10 (a)(DH(@iD),  (a)(D)(iii),

(a)Q)(v), (b), (c), (d), and (e)—(Public
notice);

(29) §124.11—(Public comments and
requests for hearings);

(30) §124.12(a)—(Public hearings); and

(31) §124.17 (a) and (c)—(Response to
comments);

(32) §124.56—(Fact sheets);
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(33) §124.57(a)—(Public notice);

(34) §124.59—(Comments from govern-
ment agencies);

(35) §124.62—(Decision on variances);

(36) Subparts A, B, D, H, I, J, and N
of part 125 of this chapter;

(37) 40 CFR parts 129, 133, and sub-
chapter N;

(38) For a Great Liakes State or Tribe
(as defined in 40 CFR 132.2), 40 CFR part
132 (NPDES permitting implementa-
tion procedures only);

(39) §122.30 (What are the objectives
of the storm water regulations for
small MS4s?);

(40) §122.31 (For Indian Tribes only)
(As a Tribe, what is my role under the
NPDES storm water program?);

(41) §122.32 (As an operator of a small
MS4, am I regulated under the NPDES
storm water program?);

(42) §122.33 (If I am an operator of a
regulated small MS4, how do I apply
for an NPDES permit? When do I have
to apply?);

(43) §122.34 (As an operator of a regu-
lated small MS4, what will my NPDES
MS4 storm water permit require?);

(44) §122.35 (As an operator of a regu-
lated small MS4, may I share the re-
sponsibility to implement the min-
imum control measures with other en-
tities?);

(45) §122.36 (As an operator of a regu-
lated small MS4, what happens if I
don’t comply with the application or
permit requirements in §§122.33
through 122.35?); and

(46) For states that wish to receive
electronic documents, 40 CFR Part 3—
(Electronic reporting).

NoOTE: Except for paragraph (a)(46) of this
section, states need not implement provi-
sions identical to the above listed provisions.
Implemented provisions must, however, es-
tablish requirements at least as stringent as
the corresponding listed provisions. While
States may impose more stringent require-
ments, they may not make one requirement
more lenient as a tradeoff for making an-
other requirement more stringent; for exam-
ple, by requiring that public hearings be held
prior to issuing any permit while reducing
the amount of advance notice of such a hear-
mg.

State programs may, if they have adequate
legal authority, implement any of the provi-
sions of parts 122 and 124. See, for example,
§122.5(d) (continuation of permits) and §124.4
(consolidation of permit processing).

For example, a State may impose more
stringent requirements in an NPDES pro-
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gram by omitting the upset provision of
§122.41 or by requiring more prompt notice of
an upset.

(b) State NPDES programs shall have
an approved continuing planning proc-
ess under 40 CFR 130.5 and shall assure
that the approved planning process is
at all times consistent with the CWA.

(c) State NPDES programs shall en-
sure that any board or body which ap-
proves all or portions of permits shall
not include as a member any person
who receives, or has during the pre-
vious 2 years received, a significant
portion of income directly or indirectly
from permit holders or applicants for a
permit.

(1) For the purposes of this para-
graph:

(i) Board or body includes any indi-
vidual, including the Director, who has
or shares authority to approve all or
portions of permits either in the first
instance, as modified or reissued, or on
appeal.

(ii) Significant portion of income means
10 percent or more of gross personal in-
come for a calendar year, except that it
means 50 percent or more of gross per-
sonal income for a calendar year if the
recipient is over 60 years of age and is
receiving that portion under retire-
ment, pension, or similar arrangement.

(iii) Permit holders or applicants for a
permit does not include any department
or agency of a State government, such
as a Department of Parks or a Depart-
ment of Fish and Wildlife.

(iv) Income includes retirement bene-
fits, consultant fees, and stock divi-
dends.

(2) For the purposes of paragraph (c)
of this section, income is not received
“‘directly or indirectly from permit
holders or applicants for a permit”
when it is derived from mutual fund
payments, or from other diversified in-
vestments for which the recipient does
not know the identity of the primary
sources of income.

[48 FR 14178, Apr. 1, 1983]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §123.25, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.
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§123.26 Requirements for compliance
evaluation programs.

(a) State programs shall have proce-
dures for receipt, evaluation, retention
and investigation for possible enforce-
ment of all notices and reports re-
quired of permittees and other regu-
lated persons (and for investigation for
possible enforcement of failure to sub-
mit these notices and reports).

(b) State programs shall have inspec-
tion and surveillance procedures to de-
termine, independent of information
supplied by regulated persons, compli-
ance or noncompliance with applicable
program requirements. The State shall
maintain:

(1) A program which is capable of
making comprehensive surveys of all
facilities and activities subject to the
State Director’s authority to identify
persons subject to regulation who have
failed to comply with permit applica-
tion or other program requirements.
Any compilation, index or inventory of
such facilities and activities shall be
made available to the Regional Admin-
istrator upon request;

(2) A program for periodic inspections
of the facilities and activities subject
to regulation. These inspections shall
be conducted in a manner designed to:

(i) Determine compliance or non-
compliance with issued permit condi-
tions and other program requirements;

(ii) Verify the accuracy of informa-
tion submitted by permittees and other
regulated persons in reporting forms
and other forms supplying monitoring
data; and

(iii) Verify the adequacy of sampling,
monitoring, and other methods used by
permittees and other regulated persons
to develop that information;

(3) A program for investigating infor-
mation obtained regarding violations
of applicable program and permit re-
quirements; and

(4) Procedures for receiving and en-
suring proper consideration of informa-
tion submitted by the Public about vio-
lations. Public effort in reporting vio-
lations shall be encouraged, and the
State Director shall make available in-
formation on reporting procedures.

(c) The State Director and State offi-
cers engaged in compliance evaluation
shall have authority to enter any site
or premises subject to regulation or in

40 CFR Ch. | (7-1-15 Edition)

which records relevant to program op-
eration are kept in order to copy any
records, inspect, monitor or otherwise
investigate compliance with the State
program including compliance with
permit conditions and other program
requirements. States whose law re-
quires a search warrant before entry
conform with this requirement.

(d) Investigatory inspections shall be
conducted, samples shall be taken and
other information shall be gathered in
a manner (e.g., using proper ‘‘chain of
custody” procedures) that will produce
evidence admissible in an enforcement
proceeding or in court.

(e) State NPDES compliance evalua-
tion programs shall have procedures
and ability for:

(1) Maintaining a comprehensive in-
ventory of all sources covered by
NPDES permits and a schedule of re-
ports required to be submitted by per-
mittees to the State agency;

(2) Initial screening (i.e., pre-enforce-
ment evaluation) of all permit or
grant-related compliance information
to identify violations and to establish
priorities for further substantive tech-
nical evaluation;

(3) When warranted, conducting a
substantive technical evaluation fol-
lowing the initial screening of all per-
mit or grant-related compliance infor-
mation to determine the appropriate
agency response;

(4) Maintaining a management infor-
mation system which supports the
compliance evaluation activities of
this part; and

(5) Inspecting the facilities of all
major dischargers at least annually.

[48 FR 14178, Apr. 1, 1983, as amended at 54
FR 18785, May 2, 1989; 63 FR 45122, Aug. 24,
1998]

§123.27 Requirements for enforcement
authority.

(a) Any State agency administering a
program shall have available the fol-
lowing remedies for violations of State
program requirements:

(1) To restrain immediately and ef-
fectively any person by order or by suit
in State court from engaging in any
unauthorized activity which is endan-
gering or causing damage to public
health or the environment;
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NoTE: This paragraph (a)(1) requires that
States have a mechanism (e.g., an adminis-
trative cease and desist order or the ability
to seek a temporary restraining order) to
stop any unauthorized activity endangering
public health or the environment.

(2) To sue in courts of competent ju-
risdiction to enjoin any threatened or
continuing violation of any program
requirement, including permit condi-
tions, without the necessity of a prior
revocation of the permit;

(3) To assess or sue to recover in
court civil penalties and to seek crimi-
nal remedies, including fines, as fol-
lows:

(i) Civil penalties shall be recover-
able for the violation of any NPDES
permit condition; any NPDES filing re-
quirement; any duty to allow or carry
out inspection, entry or monitoring ac-
tivities; or, any regulation or orders
issued by the State Director. These
penalties shall be assessable in at least
the amount of $5,000 a day for each vio-
lation.

(ii) Criminal fines shall be recover-
able against any person who willfully
or negligently violates any applicable
standards or limitations; any NPDES
permit condition; or any NPDES filing
requirement. These fines shall be as-
sessable in at least the amount of
$10,000 a day for each violation.

NoOTE: States which provide the criminal
remedies based on ‘‘criminal negligence,”
‘‘gross negligence’ or strict liability satisfy
the requirement of paragraph (a)(3)(ii) of this
section.

(iii) Criminal fines shall be recover-
able against any person who knowingly
makes any false statement, representa-
tion or certification in any NPDES
form, in any notice or report required
by an NPDES permit, or who know-
ingly renders inaccurate any moni-
toring device or method required to be
maintained by the Director. These
fines shall be recoverable in at least
the amount of $5,000 for each instance
of violation.

NoTE: In many States the State Director
will be represented in State courts by the
State Attorney General or other appropriate
legal officer. Although the State Director
need not appear in court actions he or she
should have power to request that any of the
above actions be brought.

(b)(1) The maximum civil penalty or
criminal fine (as provided in paragraph
(a)(3) of this section) shall be assess-

§123.27

able for each instance of violation and,
if the violation is continuous, shall be
assessable up to the maximum amount
for each day of violation.

(2) The burden of proof and degree of
knowledge or intent required under
State law for establishing violations
under paragraph (a)(3) of this section,
shall be no greater than the burden of
proof or degree of knowledge or intent
EPA must provide when it brings an
action under the appropriate Act;

NOTE: For example, this requirement is not
met if State law includes mental state as an
element of proof for civil violations.

(c) A civil penalty assessed, sought,
or agreed upon by the State Director
under paragraph (a)(3) of this section
shall be appropriate to the violation.

NOTE: To the extent that State judgments
or settlements provide penalties in amounts
which EPA believes to be substantially inad-
equate in comparison to the amounts which
EPA would require under similar facts, EPA,
when authorized by the applicable statute,
may commence separate actions for pen-
alties.

Procedures for assessment by the State of
the cost of investigations, inspections, or
monitoring surveys which lead to the estab-
lishment of violations;

In addition to the requirements of this
paragraph, the State may have other en-
forcement remedies. The following enforce-
ment options, while not mandatory, are
highly recommended:

Procedures which enable the State to as-
sess or to sue any persons responsible for un-
authorized activities for any expenses in-
curred by the State in removing, correcting,
or terminating any adverse effects upon
human health and the environment resulting
from the unauthorized activity, whether or
not accidental;

Procedures which enable the State to sue
for compensation for any loss or destruction
of wildlife, fish or aquatic life, or their habi-
tat, and for any other damages caused by un-
authorized activity, either to the State or to
any residents of the State who are directly
aggrieved by the unauthorized activity, or
both; and

Procedures for the administrative assess-
ment of penalties by the Director.

(d) Any State administering a pro-
gram shall provide for public participa-
tion in the State enforcement process
by providing either:

(1) Authority which allows interven-
tion as of right in any civil or adminis-
trative action to obtain remedies speci-
fied in paragraphs (a)(1), (2) or (3) of
this section by any citizen having an
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interest which is or may be adversely
affected; or

(2) Assurance that the State agency
or enforcement authority will:

(i) Investigate and provide written
responses to all citizen complaints sub-
mitted pursuant to the procedures
specified in §123.26(b)(4);

(ii) Not oppose intervention by any
citizen when permissive intervention
may be authorized by statute, rule, or
regulation; and

(iii) Publish notice of and provide at
least 30 days for public comment on
any proposed settlement of a State en-
forcement action.

(e) Indian Tribes that cannot satisfy
the criminal enforcement authority re-
quirements of this section may still re-
ceive program approval if they meet
the requirement for enforcement au-
thority established under §123.34.

(Clean Water Act (33 U.S.C. 1251 et seq.), Safe
Drinking Water Act (42 U.S.C. 300f et seq.),
Clean Air Act (42 U.S.C. 7401 et seq.), Re-
source Conservation and Recovery Act (42
U.S.C. 6901 et seq.))

[48 FR 14178, Apr. 1, 1983, as amended at 48
FR 39620, Sept. 1, 1983; 50 FR 6941, Feb. 19,
1985; 54 FR 258, Jan. 4, 1989; 58 FR 67981, Dec.
22, 1993]

§123.28 Control of disposal of pollut-
ants into wells.

State law must provide authority to
issue permits to control the disposal of
pollutants into wells. Such authority
shall enable the State to protect the
public health and welfare and to pre-
vent the pollution of ground and sur-
face waters by prohibiting well dis-
charges or by issuing permits for such
discharges with appropriate permit
terms and conditions. A program ap-
proved under section 1422 of SDWA sat-
isfies the requirements of this section.

NOTE: States which are authorized to ad-
minister the NPDES permit program under
section 402 of CWA are encouraged to rely on
existing statutory authority, to the extent
possible, in developing a State UIC program
under section 1422 of SDWA. Section
402(b)(1)(D) of CWA requires that NPDES
States have the authority ‘‘to issue permits
which * * * control the disposal of pollut-
ants into wells.” In many instances, there-
fore, NPDES States will have existing statu-
tory authority to regulate well disposal
which satisfies the requirements of the UIC
program. Note, however, that CWA excludes
certain types of well injections from the def-
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inition of ‘‘pollutant.” If the State’s statu-
tory authority contains a similar exclusion
it may need to be modified to qualify for UIC
program approval.

§123.29 Prohibition.

State permit programs shall provide
that no permit shall be issued when the
Regional Administrator has objected in
writing under §123.44.

§123.30 Judicial review of approval or
denial of permits.

All States that administer or seek to
administer a program under this part
shall provide an opportunity for judi-
cial review in State Court of the final
approval or denial of permits by the
State that is sufficient to provide for,
encourage, and assist public participa-
tion in the permitting process. A State
will meet this standard if State law al-
lows an opportunity for judicial review
that is the same as that available to
obtain judicial review in federal court
of a federally-issued NPDES permit
(see §509 of the Clean Water Act). A
State will not meet this standard if it
narrowly restricts the class of persons
who may challenge the approval or de-
nial of permits (for example, if only the
permittee can obtain judicial review, if
persons must demonstrate injury to a
pecuniary interest in order to obtain
judicial review, or if persons must have
a property interest in close proximity
to a discharge or surface waters in
order to obtain judicial review.) This
requirement does not apply to Indian
Tribes.

[61 FR 20980, May 8, 1996]

§123.31 Requirements for eligibility of
Indian Tribes.

(a) Consistent with section 518(e) of
the CWA, 33 U.S.C. 1377(e), the Re-
gional Administrator will treat an In-
dian Tribe as eligible to apply for
NPDES program authority if it meets
the following criteria:

(1) The Indian Tribe is recognized by
the Secretary of the Interior.

(2) The Indian Tribe has a governing
body carrying out substantial govern-
mental duties and powers.

(3) The functions to be exercised by
the Indian Tribe pertain to the man-
agement and protection of water re-
sources which are held by an Indian
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Tribe, held by the United States in
trust for the Indians, held by a member
of an Indian Tribe if such property in-
terest is subject to a trust restriction
on alienation, or otherwise within the
borders of an Indian reservation.

(4) The Indian Tribe is reasonably ex-
pected to be capable, in the Regional
Administrator’s judgment, of carrying
out the functions to be exercised, in a
manner consistent with the terms and
purposes of the Act and applicable reg-
ulations, of an effective NPDES permit
program.

(b) An Indian Tribe which the Re-
gional Administrator determines meets
the criteria described in paragraph (a)
of this section must also satisfy the
State program requirements described
in this part for assumption of the State
program.

[68 FR 67981, Dec. 22, 1993, as amended at 59
FR 64343, Dec. 14, 1994]

§123.32 Request by an Indian Tribe
for a determination of eligibility.

An Indian Tribe may apply to the Re-
gional Administrator for a determina-
tion that it qualifies pursuant to sec-
tion 518 of the Act for purposes of seek-
ing NPDES permit program approval.
The application shall be concise and
describe how the Indian Tribe will
meet each of the requirements of
§123.31. The application shall include
the following information:

(a) A statement that the Tribe is rec-
ognized by the Secretary of the Inte-
rior;

(b) A descriptive statement dem-
onstrating that the Tribal governing
body is currently carrying out substan-
tial governmental duties and powers
over a defined area. This statement
should:

(1) Describe the form of the Tribal
government;

(2) Describe the types of govern-
mental functions currently performed
by the Tribal governing body, such as,
but not limited to, the exercise of po-
lice powers affecting (or relating to)
the health, safety, and welfare of the
affected population; taxation; and the
exercise of the power of eminent do-
main; and

(3) Identify the source of the Tribal
government’s authority to carry out

§123.32

the governmental functions currently
being performed.

(c) A map or legal description of the
area over which the Indian Tribe as-
serts authority under section 518(e)(2)
of the Act; a statement by the Tribal
Attorney General (or equivalent offi-
cial authorized to represent the Tribe
in all legal matters in court pertaining
to the program for which it seeks ap-
proval) which describes the basis for
the Tribe’s assertion (including the na-
ture or subject matter of the asserted
regulatory authority); copies of those
documents such as Tribal constitu-
tions, by-laws, charters, executive or-
ders, codes, ordinances, and/or resolu-
tions which support the Tribe believes
are relevant to its assertion under sec-
tion 518(e)(2) of the Act; and a descrip-
tion of the location of the surface
waters for which the Tribe proposes to
establish an NPDES permit program.

(d) A narrative statement describing
the capability of the Indian Tribe to
administer an effective, environ-
mentally sound NPDES permit pro-
gram. The statement should include:

(1) A description of the Indian Tribe’s
previous management experience
which may include the administration
of programs and service authorized by
the Indian Self-Determination and
Education Assistance Act (25 U.S.C. 450
et seq.), the Indian Mineral Develop-
ment Act (25 U.S.C. 2101 et seq.), or the
Indian Sanitation Facility Construc-
tion Activity Act (42 U.S.C. 2004a);

(2) A list of existing environmental
or public health programs adminis-
tered by the Tribal governing body,
and a copy of related Tribal laws, regu-
lations, and policies;

(3) A description of the entity (or en-
tities) which exercise the executive,
legislative, and judicial functions of
the Tribal government;

(4) A description of the existing, or
proposed, agency of the Indian Tribe
which will assume primary responsi-
bility for establishing and admin-
istering an NPDES permit program (in-
cluding a description of the relation-
ship between the existing or proposed
agency and its regulated entities);

(5) A description of the technical and
administrative abilities of the staff to
administer and manage an effective,
environmentally sound NPDES permit
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program or a plan which proposes how
the Tribe will acquire additional ad-
ministrative and technical expertise.
The plan must address how the Tribe
will obtain the funds to acquire the ad-
ministrative and technical expertise.

(e) The Regional Administrator may,
at his or her discretion, request further
documentation necessary to support a
Tribe’s eligibility.

(f) If the Administrator or his or her
delegatee has previously determined
that a Tribe has met the prerequisites
that make it eligible to assume a role
similar to that of a state as provided
by statute under the Safe Drinking
Water Act, the Clean Water Act, or the
Clean Air Act, then that Tribe need
provide only that information unique
to the NPDES program which is re-
quested by the Regional Adminis-
trator.

[68 FR 67982, Dec. 22, 1993, as amended at 59
FR 64343, Dec. 14, 1994]

§123.33 Procedures for processing an
Indian Tribe’s application.

(a) The Regional Administrator shall
process an application of an Indian
Tribe submitted pursuant to §123.32 in
a timely manner. He shall promptly
notify the Indian Tribe of receipt of the
application.

(b) The Regional Administrator shall
follow the procedures described in 40
CFR part 123, subpart D in processing a
Tribe’s request to assume the NPDES
program.

[68 FR 67982, Dec. 22, 1993, as amended at 59
FR 64343, Dec. 14, 1994]

§123.34 Provisions for Tribal criminal
enforcement authority.

To the extent that an Indian Tribe is
precluded from asserting criminal en-
forcement authority as required under
§123.27, the Federal Government will
exercise primary criminal enforcement
responsibility. The Tribe, with the
EPA Region, shall develop a procedure
by which the Tribal agency will refer
potential criminal violations to the
Regional Administrator, as agreed to
by the parties, in an appropriate and
timely manner. This procedure shall
encompass all circumstances in which
the Tribe is incapable of exercising the
enforcement requirements of §123.27.
This agreement shall be incorporated
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into a joint or separate Memorandum
of Agreement with the EPA Region, as
appropriate.

[58 FR 67983, Dec. 22, 1993]

§123.35 As the NPDES Permitting Au-
thority for regulated small MS4s,
what is my role?

(a) You must comply with the re-
quirements for all NPDES permitting
authorities under Parts 122, 123, 124,
and 125 of this chapter. (This section is
meant only to supplement those re-
quirements and discuss specific issues
related to the small MS4 storm water
program.)

(b) You must develop a process, as
well as criteria, to designate small
MS4s other than those described in
§122.32(a)(1) of this chapter, as regu-
lated small MS4s to be covered under
the NPDES storm water discharge con-
trol program. This process must in-
clude the authority to designate a
small MS4 waived under paragraph (d)
of this section if circumstances change.
EPA may make designations under this
section if a State or Tribe fails to com-
ply with the requirements listed in this
paragraph. In making designations of
small MS4s, you must:

(1)(i) Develop criteria to evaluate
whether a storm water discharge re-
sults in or has the potential to result
in exceedances of water quality stand-
ards, including impairment of des-
ignated uses, or other significant water
quality impacts, including habitat and
biological impacts.

(ii) Guidance: For determining other
significant water quality impacts, EPA
recommends a balanced consideration
of the following designation criteria on
a watershed or other local basis: dis-
charge to sensitive waters, high growth
or growth potential, high population
density, contiguity to an urbanized
area, significant contributor of pollut-
ants to waters of the United States,
and ineffective protection of water
quality by other programs;

(2) Apply such criteria, at a min-
imum, to any small MS4 located out-
side of an urbanized area serving a ju-
risdiction with a population density of
at least 1,000 people per square mile
and a population of at least 10,000;

(3) Designate any small MS4 that
meets your criteria by December 9,
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2002. You may wait until December 8,
2004 to apply the designation criteria
on a watershed basis if you have devel-
oped a comprehensive watershed plan.
You may apply these criteria to make
additional designations at any time, as
appropriate; and

(4) Designate any small MS4 that
contributes substantially to the pollut-
ant loadings of a physically inter-
connected municipal separate storm
sewer that is regulated by the NPDES
storm water program.

(c) You must make a final determina-
tion within 180 days from receipt of a
petition under §122.26(f) of this chapter
(or analogous State or Tribal law). If
you do not do so within that time pe-
riod, EPA may make a determination
on the petition.

(d) You must issue permits con-
sistent with §§122.32 through 122.35 of
this chapter to all regulated small
MS4s. You may waive or phase in the
requirements otherwise applicable to
regulated small MS4s, as defined in
§122.32(a)(1) of this chapter, under the
following circumstances:

(1) You may waive permit coverage
for each small MS4s in jurisdictions
with a population under 1,000 within
the urbanized area where all of the fol-
lowing criteria have been met:

(i) Its discharges are not contributing
substantially to the pollutant loadings
of a physically interconnected regu-
lated MS4 (see paragraph (b)(4) of this
section); and

(ii) If the small MS4 discharges any
pollutant(s) that have been identified
as a cause of impairment of any water
body to which it discharges, storm
water controls are not needed based on
wasteload allocations that are part of
an EPA approved or established ‘‘total
maximum daily load’” (TMDL) that ad-
dress the pollutant(s) of concern.

(2) You may waive permit coverage
for each small MS4 in jurisdictions
with a population under 10,000 where
all of the following criteria have been
met:

(i) You have evaluated all waters of
the U.S., including small streams, trib-
utaries, lakes, and ponds, that receive
a discharge from the MS4 eligible for
such a waiver.

(i1) For all such waters, you have de-
termined that storm water controls are
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not needed based on wasteload alloca-
tions that are part of an EPA approved
or established TMDL that addresses
the pollutant(s) of concern or, if a
TMDL has not been developed or ap-
proved, an equivalent analysis that de-
termines sources and allocations for
the pollutant(s) of concern.

(iii) For the purpose of paragraph
(d)(2)(ii) of this section, the pollut-
ant(s) of concern include biochemical
oxygen demand (BOD), sediment or a
parameter that addresses sediment
(such as total suspended solids, tur-
bidity or siltation), pathogens, oil and
grease, and any pollutant that has been
identified as a cause of impairment of
any water body that will receive a dis-
charge from the MS4.

(iv) You have determined that cur-
rent and future discharges from the
MS4 do not have the potential to result
in exceedances of water quality stand-
ards, including impairment of des-
ignated uses, or other significant water
quality impacts, including habitat and
biological impacts.

(v) Guidance: To help determine
other significant water quality im-
pacts, EPA recommends a balanced
consideration of the following criteria
on a watershed or other local basis: dis-
charge to sensitive waters, high growth
or growth potential, high population or
commercial density, significant con-
tributor of pollutants to waters of the
United States, and ineffective protec-
tion of water quality by other pro-
grams.

(3) You may phase in permit coverage
for small MS4s serving jurisdictions
with a population under 10,000 on a
schedule consistent with a State water-
shed permitting approach. Under this
approach, you must develop and imple-
ment a schedule to phase in permit
coverage for approximately 20 percent
annually of all small MS4s that qualify
for such phased-in coverage. Under this
option, all regulated small MS4s are re-
quired to have coverage under an
NPDES permit by no later than March
8, 2007. Your schedule for phasing in
permit coverage for small MS4s must
be approved by the Regional Adminis-
trator no later than December 10, 2001.

(4) If you choose to phase in permit
coverage for small MS4s in jurisdic-
tions with a population under 10,000, in
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accordance with paragraph (d)(3) of
this section, you may also provide
waivers in accordance with paragraphs
(d)(1) and (d)(2) of this section pursuant
to your approved schedule.

(6) If you do not have an approved
schedule for phasing in permit cov-
erage, you must make a determination
whether to issue an NPDES permit or
allow a waiver in accordance with
paragraph (d)(1) or (d)(2) of this sec-
tion, for each eligible MS4 by Decem-
ber 9, 2002.

(6) You must periodically review any
waivers granted in accordance with
paragraph (d)(2) of this section to de-
termine whether any of the informa-
tion required for granting the waiver
has changed. At a minimum, you must
conduct such a review once every five
years. In addition, you must consider
any petition to review any waiver when
the petitioner provides evidence that
the information required for granting
the waiver has substantially changed.

(e) You must specify a time period of
up to 5 years from the date of permit
issuance for operators of regulated
small MS4s to fully develop and imple-
ment their storm water program.

(f) You must include the require-
ments in §§122.33 through 122.35 of this
chapter in any permit issued for regu-
lated small MS4s or develop permit
limits based on a permit application
submitted by a regulated small MS4.
(You may include conditions in a regu-
lated small MS4 NPDES permit that
direct the MS4 to follow an existing
qualifying 1local program’s require-
ments, as a way of complying with
some or all of the requirements in
§122.34(b) of this chapter. See §122.34(c)
of this chapter. Qualifying local, State
or Tribal program requirements must
impose, at a minimum, the relevant re-
quirements of §122.34(b) of this chap-
ter.)

(g) If you issue a general permit to
authorize storm water discharges from
small MS4s, you must make available a
menu of BMPs to assist regulated
small MS4s in the design and imple-
mentation of municipal storm water
management programs to implement
the minimum measures specified in
§122.34(b) of this chapter. EPA plans to
develop a menu of BMPs that will
apply in each State or Tribe that has
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not developed its own menu. Regard-
less of whether a menu of BMPs has
been developed by EPA, EPA encour-
ages State and Tribal permitting au-
thorities to develop a menu of BMPs
that is appropriate for local conditions.
EPA also intends to provide guidance
on developing BMPs and measurable
goals and modify, update, and supple-
ment such guidance based on the as-
sessments of the NPDES MS4 storm
water program and research to be con-
ducted over the next thirteen years.

(h)(1) You must incorporate any addi-
tional measures necessary to ensure ef-
fective implementation of your State
or Tribal storm water program for reg-
ulated small MS4s.

(2) Guidance: EPA recommends con-
sideration of the following:

(i) You are encouraged to use a gen-
eral permit for regulated small MS4s;

(ii) To the extent that your State or
Tribe administers a dedicated funding
source, you should play an active role
in providing financial assistance to op-
erators of regulated small MS4s;

(iii) You should support local pro-
grams by providing technical and pro-
grammatic assistance, conducting re-
search projects, performing watershed
monitoring, and providing adequate
legal authority at the local level;

(iv) You are encouraged to coordinate
and utilize the data collected under
several programs including water qual-
ity management programs, TMDL pro-
grams, and water quality monitoring
programs;

(v) Where appropriate, you may rec-
ognize existing responsibilities among
governmental entities for the control
measures in an NPDES small MS4 per-
mit (see §122.35(b) of this chapter); and

(vi) You are encouraged to provide a
brief (e.g., two page) reporting format
to facilitate compiling and analyzing
data from submitted reports under
§122.34(g)(3) of this chapter. EPA in-
tends to develop a model form for this
purpose.

[64 FR 68850, Dec. 8, 1999]

§123.36 Establishment of technical
standards for concentrated animal
feeding operations.

If the State has not already estab-
lished technical standards for nutrient
management that are consistent with
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40 CFR 412.4(c)(2), the Director shall es-
tablish such standards by the date
specified in §123.62(e).

[68 FR 7269, Feb. 12, 2003]

Subpart C—Transfer of Information
and Permit Review

§123.41 Sharing of information.

(a) Any information obtained or used
in the administration of a State pro-
gram shall be available to EPA upon
request without restriction. If the in-
formation has been submitted to the
State under a claim of confidentiality,
the State must submit that claim to
EPA when providing information under
this section. Any information obtained
from a State and subject to a claim of
confidentiality will be treated in ac-
cordance with the regulations in 40
CFR part 2. If EPA obtains from a
State information that is not claimed
to be confidential, EPA may make that
information available to the public
without further notice.

(b) EPA shall furnish to States with
approved programs the information in
its files not submitted under a claim of
confidentiality which the State needs
to implement its approved program.
EPA shall furnish to States with ap-
proved programs information sub-
mitted to EPA under a claim of con-
fidentiality, which the State needs to
implement its approved program, sub-
ject to the conditions in 40 CFR part 2.

§123.42 Receipt and use of Federal in-
formation.

Upon approving a State permit pro-
gram, EPA will send to the State agen-
cy administering the permit program
any relevant information which was
collected by EPA. The Memorandum of
Agreement under §123.24 (or, in the
case of a sewage sludge management
program, §501.14 of this chapter) will
provide for the following, in such man-
ner as the State Director and the Re-
gional Administrator agree:

(a) Prompt transmission to the State
Director from the Regional Adminis-
trator of copies of any pending permit
applications or any other relevant in-
formation collected before the approval
of the State permit program and not
already in the possession of the State

§123.43

Director. When existing permits are
transferred to the State Director (e.g.,
for purposes of compliance monitoring,
enforcement or reissuance), relevant
information includes support files for
permit issuance, compliance reports
and records of enforcement actions.

(b) Procedures to ensure that the
State Director will not issue a permit
on the basis of any application received
from the Regional Administrator
which the Regional Administrator
identifies as incomplete or otherwise
deficient until the State Director re-
ceives information sufficient to correct
the deficiency.

[48 FR 14178, Apr. 1, 1983, as amended at 63
FR 45122, Aug. 24, 1998]

§123.43 Transmission of information
to EPA.

(a) Each State agency administering
a permit program shall transmit to the
Regional Administrator copies of per-
mit program forms and any other rel-
evant information to the extent and in
the manner agreed to by the State Di-
rector and Regional Administrator in
the Memorandum of Agreement and
not inconsistent with this part. Pro-
posed permits shall be prepared by
State agencies unless agreement to the
contrary has been reached under
§123.44(j). The Memorandum of Agree-
ment shall provide for the following:

(1) Prompt transmission to the Re-
gional Administrator of a copy of all
complete permit applications received
by the State Director, except those for
which permit review has been waived
under §123.24(d). The State shall supply
EPA with copies of permit applications
for which permit review has been
waived whenever requested by EPA;

(2) Prompt transmission to the Re-
gional Administrator of notice of every
action taken by the State agency re-
lated to the consideration of any per-
mit application or general permit, in-
cluding a copy of each proposed or
draft permit and any conditions, re-
quirements, or documents which are
related to the proposed or draft permit
or which affect the authorization of the
proposed permit, except those for
which permit review has been waived
under §123.24(d). The State shall supply
EPA with copies of notices for which
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