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Employee Benefits Security Admin., Labor § 2550.404a–5 

[71 FR 20850, Apr. 21, 2006; 71 FR 29219, May 
19, 2006; 72 FR 7520, Feb. 15, 2007; 73 FR 58463, 
Oct. 7, 2008] 

§ 2550.404a–4 Selection of annuity pro-
viders—safe harbor for individual 
account plans. 

(a) Scope. (1) This section establishes 
a safe harbor for satisfying the fidu-
ciary duties under section 404(a)(1)(B) 
of the Employee Retirement Income 
Security Act of 1974 (ERISA), 29 U.S.C. 
1104–1114, in selecting an annuity pro-
vider and contract for benefit distribu-
tions from an individual account plan. 
For guidance concerning the selection 
of an annuity provider for defined ben-
efit plans see 29 CFR 2509.95–1. 

(2) This section sets forth an optional 
means for satisfying the fiduciary re-
sponsibilities under section 404(a)(1)(B) 
of ERISA with respect to the selection 
of an annuity provider or contract for 
benefit distributions. This section does 
not establish minimum requirements 
or the exclusive means for satisfying 
these responsibilities. 

(b) Safe harbor. The selection of an 
annuity provider for benefit distribu-
tions from an individual account plan 
satisfies the requirements of section 
404(a)(1)(B) of ERISA if the fiduciary: 

(1) Engages in an objective, thorough 
and analytical search for the purpose 
of identifying and selecting providers 
from which to purchase annuities; 

(2) Appropriately considers informa-
tion sufficient to assess the ability of 
the annuity provider to make all fu-
ture payments under the annuity con-
tract; 

(3) Appropriately considers the cost 
(including fees and commissions) of the 
annuity contract in relation to the 
benefits and administrative services to 
be provided under such contract; 

(4) Appropriately concludes that, at 
the time of the selection, the annuity 
provider is financially able to make all 
future payments under the annuity 
contract and the cost of the annuity 
contract is reasonable in relation to 
the benefits and services to be provided 
under the contract; and 

(5) If necessary, consults with an ap-
propriate expert or experts for purposes 
of compliance with the provisions of 
this paragraph (b). 

(c) Time of selection. For purposes of 
paragraph (b) of this section, the ‘‘time 
of selection’’ may be either: 

(1) The time that the annuity pro-
vider and contract are selected for dis-
tribution of benefits to a specific par-
ticipant or beneficiary; or 

(2) The time that the annuity pro-
vider is selected to provide annuity 
contracts at future dates to partici-
pants or beneficiaries, provided that 
the selecting fiduciary periodically re-
views the continuing appropriateness 
of the conclusion described in para-
graph (b)(4) of this section, taking into 
account the factors described in para-
graphs (b)(2), (3) and (5) of this section. 
For purposes of this paragraph (c)(2), a 
fiduciary is not required to review the 
appropriateness of this conclusion with 
respect to any annuity contract pur-
chased for any specific participant or 
beneficiary. 

[73 FR 58449, Oct. 7, 2008] 

§ 2550.404a–5 Fiduciary requirements 
for disclosure in participant-di-
rected individual account plans. 

(a) General. The investment of plan 
assets is a fiduciary act governed by 
the fiduciary standards of section 
404(a)(1)(A) and (B) of the Employee 
Retirement Income Security Act of 
1974, as amended (ERISA), 29 U.S.C. 
1001 et seq. (all section references here-
in are references to ERISA unless oth-
erwise indicated). Pursuant to section 
404(a)(1)(A) and (B), fiduciaries must 
discharge their duties with respect to 
the plan prudently and solely in the in-
terest of participants and beneficiaries. 
When the documents and instruments 
governing an individual account plan, 
described in paragraph (b)(2) of this 
section, provide for the allocation of 
investment responsibilities to partici-
pants or beneficiaries, the plan admin-
istrator, as defined in section 3(16), 
must take steps to ensure, consistent 
with section 404(a)(1)(A) and (B), that 
such participants and beneficiaries, on 
a regular and periodic basis, are made 
aware of their rights and responsibil-
ities with respect to the investment of 
assets held in, or contributed to, their 
accounts and are provided sufficient in-
formation regarding the plan, includ-
ing fees and expenses, and regarding 
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