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under section 318(a)(3) is not reattrib-
uted from the trust to the other bene-
ficiary. However, stock constructively 
owned by reason of section 318(a)(2) 
may be reattributed under section 
318(a)(3). Thus, for example, if all the 
stock of corporations X and Y is owned 
by A, stock of corporation Z held by X 
is attributed to Y through A. 

(2) Section 318(a)(5)(C) does not pre-
vent reattribution under section 
318(a)(2) of stock constructively owned 
by an entity under section 318(a)(3) if 
the stock is also constructively owned 
by the entity under section 318(a)(4). 
For example, if individuals A and B are 
beneficiaries of a trust and the trust 
has an option to buy stock from A, B is 
considered under section 318(a)(2)(B) as 
owning a proportionate part of such 
stock. 

(3) Section 318(a)(5)(C) is effective on 
and after August 31, 1964, except that 
for purposes of sections 302 and 304 it 
does not apply with respect to distribu-
tions in payment for stock acquisitions 
or redemptions if such acquisitions or 
redemptions occurred before August 31, 
1964. 

[T.D. 6969, 33 FR 11999, Aug. 23, 1968] 

CORPORATE LIQUIDATIONS 

EFFECTS ON RECIPIENTS 

§ 1.331–1 Corporate liquidations. 
(a) In general. Section 331 contains 

rules governing the extent to which 
gain or loss is recognized to a share-
holder receiving a distribution in com-
plete or partial liquidation of a cor-
poration. Under section 331(a)(1), it is 
provided that amounts distributed in 
complete liquidation of a corporation 
shall be treated as in full payment in 
exchange for the stock. Under section 
331(a)(2), it is provided that amounts 
distributed in partial liquidation of a 
corporation shall be treated as in full 
or part payment in exchange for the 
stock. For this purpose, the term par-
tial liquidation shall have the meaning 
ascribed in section 346. If section 331 is 
applicable to the distribution of prop-
erty by a corporation, section 301 (re-
lating to the effects on a shareholder of 
distributions of property) has no appli-
cation other than to a distribution in 
complete liquidation to which section 

316(b)(2)(B) applies. See paragraph 
(b)(2) of § 1.316–1. 

(b) Gain or loss. The gain or loss to a 
shareholder from a distribution in par-
tial or complete liquidation is to be de-
termined under section 1001 by com-
paring the amount of the distribution 
with the cost or other basis of the 
stock. The gain or loss will be recog-
nized to the extent provided in section 
1002 and will be subject to the provi-
sions of parts I, II, and III (section 1201 
and following), subchapter P, chapter 1 
of the Code. 

(c) Recharacterization. A liquidation 
which is followed by a transfer to an-
other corporation of all or part of the 
assets of the liquidating corporation or 
which is preceded by such a transfer 
may, however, have the effect of the 
distribution of a dividend or of a trans-
action in which no loss is recognized 
and gain is recognized only to the ex-
tent of ‘‘other property.’’ See sections 
301 and 356. 

(d) Reporting requirement—(1) General 
rule. Every significant holder that 
transfers stock to the issuing corpora-
tion in exchange for property from 
such corporation must include on or 
with such holder’s return for the year 
of such exchange the statement de-
scribed in paragraph (d)(2) of this sec-
tion unless— 

(i) The property is part of a distribu-
tion made pursuant to a corporate res-
olution reciting that the distribution is 
made in complete liquidation of the 
corporation; and 

(ii) The issuing corporation is com-
pletely liquidated and dissolved within 
one year after the distribution. 

(2) Statement. If required by para-
graph (d)(1) of this section, a signifi-
cant holder must include on or with 
such holder’s return a statement enti-
tled, ‘‘STATEMENT PURSUANT TO 
§ 1.331–1(d) BY [INSERT NAME AND 
TAXPAYER IDENTIFICATION NUM-
BER (IF ANY) OF TAXPAYER], A SIG-
NIFICANT HOLDER OF THE STOCK 
OF [INSERT NAME AND EMPLOYER 
IDENTIFICATION NUMBER (IF ANY) 
OF ISSUING CORPORATION].’’ If a 
significant holder is a controlled for-
eign corporation (within the meaning 
of section 957), each United States 
shareholder (within the meaning of sec-
tion 951(b)) with respect thereto must 
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include this statement on or with its 
return. The statement must include— 

(i) The fair market value and basis of 
the stock transferred by the significant 
holder to the issuing corporation; and 

(ii) A description of the property re-
ceived by the significant holder from 
the issuing corporation. 

(3) Definitions. For purposes of this 
section: 

(i) Significant holder means any per-
son that, immediately before the ex-
change— 

(A) Owned at least five percent (by 
vote or value) of the total outstanding 
stock of the issuing corporation if the 
stock owned by such person is publicly 
traded; or 

(B) Owned at least one percent (by 
vote or value) of the total outstanding 
stock of the issuing corporation if the 
stock owned by such person is not pub-
licly traded. 

(ii) Publicly traded stock means stock 
that is listed on— 

(A) A national securities exchange 
registered under section 6 of the Secu-
rities Exchange Act of 1934 (15 U.S.C. 
78f); or 

(B) An interdealer quotation system 
sponsored by a national securities asso-
ciation registered under section 15A of 
the Securities Exchange Act of 1934 (15 
U.S.C. 78o–3). 

(iii) Issuing corporation means the 
corporation that issued the shares of 
stock, some or all of which were trans-
ferred by a significant holder to such 
corporation in the exchange described 
in paragraph (d)(1) of this section. 

(4) Cross reference. See section 6043 of 
the Code for requirements relating to a 
return by a liquidating corporation. 

(e) Example. The provisions of this 
section may be illustrated by the fol-
lowing example: 

Example. A, an individual who makes his 
income tax returns on the calendar year 
basis, owns 20 shares of stock of the P Cor-
poration, a domestic corporation, 10 shares 
of which were acquired in 1951 at a cost of 
$1,500 and the remainder of 10 shares in De-
cember 1954 at a cost of $2,900. He receives in 
April 1955 a distribution of $250 per share in 
complete liquidation, or $2,500 on the 10 
shares acquired in 1951, and $2,500 on the 10 
shares acquired in December 1954. The gain 
of $1,000 on the shares acquired in 1951 is a 
long-term capital gain to be treated as pro-
vided in parts I, II, and III (section 1201 and 

following), subchapter P, chapter 1 of the 
Code. The loss of $400 on the shares acquired 
in 1954 is a short-term capital loss to be 
treated as provided in parts I, II, and III (sec-
tion 1201 and following), subchapter P, chap-
ter 1 of the Code. 

(f) Effective/applicability date. Para-
graph (d) of this section applies to any 
taxable year beginning on or after May 
30, 2006. However, taxpayers may apply 
paragraph (d) of this section to any 
original Federal income tax return (in-
cluding any amended return filed on or 
before the due date (including exten-
sions) of such original return) timely 
filed on or after May 30, 2006. For tax-
able years beginning before May 30, 
2006, see § 1.331–1 as contained in 26 CFR 
part 1 in effect on April 1, 2006. 

[T.D. 6500, 25 FR 11607, Nov. 26, 1960, as 
amended by T.D. 6949, 33 FR 5521, Apr. 9, 1968; 
T.D. 9264, 71 FR 30594, May 30, 2006; T.D. 9329, 
72 FR 32797, June 14, 2007] 

§ 1.332–1 Distributions in liquidation 
of subsidiary corporation; general. 

Under the general rule prescribed by 
section 331 for the treatment of dis-
tributions in liquidation of a corpora-
tion, amounts received by one corpora-
tion in complete liquidation of another 
corporation are treated as in full pay-
ment in exchange for stock in such 
other corporation, and gain or loss 
from the receipt of such amounts is to 
be determined as provided in section 
1001. Section 332 excepts from the gen-
eral rule property received, under cer-
tain specifically described cir-
cumstances, by one corporation as a 
distribution in complete liquidation of 
the stock of another corporation and 
provides for the nonrecognition of gain 
or loss in those cases which meet the 
statutory requirements. Section 367 
places a limitation on the application 
of section 332 in the case of foreign cor-
porations. See section 334(b) for the 
basis for determining gain or loss from 
the subsequent sale of property re-
ceived upon complete liquidations such 
as described in this section. See section 
453(d)(4)(A) relative to distribution of 
installment obligations by subsidiary. 
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§ 1.332–2 Requirements for non-
recognition of gain or loss. 

(a) The nonrecognition of gain or loss 
is limited to the receipt of such prop-
erty by a corporation which is the ac-
tual owner of stock (in the liquidating 
corporation) possessing at least 80 per-
cent of the total combined voting 
power of all classes of stock entitled to 
vote and the owner of at least 80 per-
cent of the total number of shares of 
all other classes of stock (except non-
voting stock which is limited and pre-
ferred as to dividends). The recipient 
corporation must have been the owner 
of the specified amount of such stock 
on the date of the adoption of the plan 
of liquidation and have continued so to 
be at all times until the receipt of the 
property. If the recipient corporation 
does not continue qualified with re-
spect to the ownership of stock of the 
liquidating corporation and if the fail-
ure to continue qualified occurs at any 
time prior to the completion of the 
transfer of all the property, the provi-
sions for the nonrecognition of gain or 
loss do not apply to any distribution 
received under the plan. 

(b) Section 332 applies only to those 
cases in which the recipient corpora-
tion receives at least partial payment 
for the stock which it owns in the liq-
uidating corporation. If section 332 is 
not applicable, see section 165(g) rel-
ative to allowance of losses on worth-
less securities. 

(c) To constitute a distribution in 
complete liquidation within the mean-
ing of section 332, the distribution 
must be (1) made by the liquidating 
corporation in complete cancellation 
or redemption of all of its stock in ac-
cordance with a plan of liquidation, or 
(2) one of a series of distributions in 
complete cancellation or redemption of 
all its stock in accordance with a plan 
of liquidation. Where there is more 
than one distribution, it is essential 
that a status of liquidation exist at the 
time the first distribution is made 
under the plan and that such status 
continue until the liquidation is com-
pleted. Liquidation is completed when 
the liquidating corporation and the re-
ceiver or trustees in liquidation are fi-
nally divested of all the property (both 
tangible and intangible). A status of 
liquidation exists when the corporation 

ceases to be a going concern and its ac-
tivities are merely for the purpose of 
winding up its affairs, paying its debts, 
and distributing any remaining balance 
to its shareholders. A liquidation may 
be completed prior to the actual dis-
solution of the liquidating corporation. 
However, legal dissolution of the cor-
poration is not required. Nor will the 
mere retention of a nominal amount of 
assets for the sole purpose of pre-
serving the corporation’s legal exist-
ence disqualify the transaction. (See 26 
CFR (1939) 39.22(a)–20 (Regulations 
118).) 

(d) If a transaction constitutes a dis-
tribution in complete liquidation with-
in the meaning of the Internal Revenue 
Code of 1954 and satisfies the require-
ments of section 332, it is not material 
that it is otherwise described under the 
local law. If a liquidating corporation 
distributes all of its property in com-
plete liquidation and if pursuant to the 
plan for such complete liquidation a 
corporation owning the specified 
amount of stock in the liquidating cor-
poration receives property constituting 
amounts distributed in complete liq-
uidation within the meaning of the 
Code and also receives other property 
attributable to shares not owned by it, 
the transfer of the property to the re-
cipient corporation shall not be treat-
ed, by reason of the receipt of such 
other property, as not being a distribu-
tion (or one of a series of distributions) 
in complete cancellation or redemption 
of all of the stock of the liquidating 
corporation within the meaning of sec-
tion 332, even though for purposes of 
those provisions relating to corporate 
reorganizations the amount received 
by the recipient corporation in excess 
of its ratable share is regarded as ac-
quired upon the issuance of its stock or 
securities in a tax-free exchange as de-
scribed in section 361 and the cancella-
tion or redemption of the stock not 
owned by the recipient corporation is 
treated as occurring as a result of a 
taxfree exchange described in section 
354. 

(e) The application of these rules 
may be illustrated by the following ex-
ample: 

Example. On September 1, 1954, the M Cor-
poration had outstanding capital stock con-
sisting of 3,000 shares of common stock, par 
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value $100 a share, and 1,000 shares of pre-
ferred stock, par value $100 a share, which 
preferred stock was limited and preferred as 
to dividends and had no voting rights. On 
that date, and thereafter until the date of 
dissolution of the M Corporation, the O Cor-
poration owned 2,500 shares of common stock 
of the M Corporation. By statutory merger 
consummated on October 1, 1954, pursuant to 
a plan of liquidation adopted on September 1, 
1954, the M Corporation was merged into the 
O Corporation, the O Corporation under the 
plan issuing stock which was received by the 
other holders of the stock of the M Corpora-
tion. The receipt by the O Corporation of the 
properties of the M Corporation is a distribu-
tion received by the O Corporation in com-
plete liquidation of the M Corporation with-
in the meaning of section 332, and no gain or 
loss is recognized as the result of the receipt 
of such properties. 

§ 1.332–3 Liquidations completed with-
in one taxable year. 

If in a liquidation completed within 
one taxable year pursuant to a plan of 
complete liquidation, distributions in 
complete liquidation are received by a 
corporation which owns the specified 
amount of stock in the liquidating cor-
poration and which continues qualified 
with respect to the ownership of such 
stock until the transfer of all the prop-
erty within such year is completed (see 
paragraph (a) of § 1.332–2), then no gain 
or loss shall be recognized with respect 
to the distributions received by the re-
cipient corporation. In such case no 
waiver or bond is required of the recipi-
ent corporation under section 332. 

§ 1.332–4 Liquidations covering more 
than one taxable year. 

(a) If the plan of liquidation is con-
summated by a series of distributions 
extending over a period of more than 
one taxable year, the nonrecognition of 
gain or loss with respect to the dis-
tributions in liquidation shall, in addi-
tion to the requirements of § 1.332–2, be 
subject to the following requirements: 

(1) In order for the distribution in liq-
uidation to be brought within the ex-
ception provided in section 332 to the 
general rule for computing gain or loss 
with respect to amounts received in 
liquidation of a corporation, the entire 
property of the corporation shall be 
transferred in accordance with a plan 
of liquidation, which plan shall include 
a statement showing the period within 
which the transfer of the property of 

the liquidating corporation to the re-
cipient corporation is to be completed. 
The transfer of all the property under 
the liquidation must be completed 
within three years from the close of 
the taxable year during which is made 
the first of the series of distributions 
under the plan. 

(2) For each of the taxable years 
which falls wholly or partly within the 
period of liquidation, the recipient cor-
poration shall, at the time of filing its 
return, file with the district director of 
internal revenue a waiver of the stat-
ute of limitations on assessment. The 
waiver shall be executed on such form 
as may be prescribed by the Commis-
sioner and shall extend the period of 
assessment of all income and profits 
taxes for each such year to a date not 
earlier than one year after the last 
date of the period for assessment of 
such taxes for the last taxable year in 
which the transfer of the property of 
such liquidating corporation to the 
controlling corporation may be com-
pleted in accordance with section 332. 
Such waiver shall also contain such 
other terms with respect to assessment 
as may be considered by the Commis-
sioner to be necessary to insure the as-
sessment and collection of the correct 
tax liability for each year within the 
period of liquidation. 

(3) For each of the taxable years 
which falls wholly or partly within the 
period of liquidation, the recipient cor-
poration may be required to file a 
bond, the amount of which shall be 
fixed by the district director. The bond 
shall contain all terms specified by the 
Commissioner, including provisions un-
equivocally assuring prompt payment 
of the excess of income and profits 
taxes (plus penalty, if any, and inter-
est) as computed by the district direc-
tor without regard to the provisions of 
sections 332 and 334(b) over such taxes 
computed with regard to such provi-
sions, regardless of whether such ex-
cess may or may not be made the sub-
ject of a notice of deficiency under sec-
tion 6212 and regardless of whether it 
may or may not be assessed. Any bond 
required under section 332 shall have 
such surety or sureties as the Commis-
sioner may require. However, see 6 
U.S.C. 15, providing that where a bond 
is required by law or regulations, in 
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lieu of surety or sureties there may be 
deposited bonds or notes of the United 
States. Only surety companies holding 
certificates of authority from the Sec-
retary as acceptable sureties on Fed-
eral bonds will be approved as sureties. 
The bonds shall be executed in trip-
licate so that the Commissioner, the 
taxpayer, and the surety or the deposi-
tary may each have a copy. On and 
after September 1, 1953, the functions 
of the Commissioner with respect to 
such bonds shall be performed by the 
district director for the internal rev-
enue district in which the return was 
filed and any bond filed on or after 
such date shall be filed with such dis-
trict director. 

(b) Pending the completion of the liq-
uidation, if there is a compliance with 
paragraph (a) (1), (2), and (3) of this sec-
tion and § 1.332–2 with respect to the 
nonrecognition of gain or loss, the in-
come and profits tax liability of the re-
cipient corporation for each of the 
years covered in whole or in part by 
the liquidation shall be determined 
without the recognition of any gain or 
loss on account of the receipt of the 
distributions in liquidation. In such de-
termination, the basis of the property 
or properties received by the recipient 
corporation shall be determined in ac-
cordance with section 334(b). However, 
if the transfer of the property is not 
completed within the three-year period 
allowed by section 332 or if the recipi-
ent corporation does not continue 
qualified with respect to the ownership 
of stock of the liquidating corporation 
as required by that section, gain or loss 
shall be recognized with respect to 
each distribution and the tax liability 
for each of the years covered in whole 
or in part by the liquidation shall be 
recomputed without regard to the pro-
visions of section 332 or section 334(b) 
and the amount of any additional tax 
due upon such recomputation shall be 
promptly paid. 

§ 1.332–5 Distributions in liquidation 
as affecting minority interests. 

Upon the liquidation of a corporation 
in pursuance of a plan of complete liq-
uidation, the gain or loss of minority 
shareholders shall be determined with-
out regard to section 332, since it does 
not apply to that part of distributions 

in liquidation received by minority 
shareholders. 

§ 1.332–6 Records to be kept and infor-
mation to be filed with return. 

(a) Statement filed by recipient corpora-
tion. If any recipient corporation re-
ceived a liquidating distribution from 
the liquidating corporation pursuant to 
a plan (whether or not that recipient 
corporation has received or will receive 
other such distributions from the liqui-
dating corporation in other tax years 
as part of the same plan) during the 
current tax year, such recipient cor-
poration must include a statement en-
titled, ‘‘STATEMENT PURSUANT TO 
SECTION 332 BY [INSERT NAME AND 
EMPLOYER IDENTIFICATION NUM-
BER (IF ANY) OF TAXPAYER], A 
CORPORATION RECEIVING A LIQUI-
DATING DISTRIBUTION,’’ on or with 
its return for such year. If any recipi-
ent corporation is a controlled foreign 
corporation (within the meaning of sec-
tion 957), each United States share-
holder (within the meaning of section 
951(b)) with respect thereto must in-
clude this statement on or with its re-
turn. The statement must include— 

(1) The name and employer identi-
fication number (if any) of the liqui-
dating corporation; 

(2) The date(s) of all distribution(s) 
(whether or not pursuant to the plan) 
by the liquidating corporation during 
the current tax year; 

(3) The aggregate fair market value 
and basis, determined immediately be-
fore the liquidation, of all of the assets 
of the liquidating corporation that 
have been or will be transferred to any 
recipient corporation; 

(4) The date and control number of 
any private letter ruling(s) issued by 
the Internal Revenue Service in con-
nection with the liquidation; 

(5) The following representation: 
THE PLAN OF COMPLETE LIQUIDA-
TION WAS ADOPTED ON [INSERT 
DATE (mm/dd/yyyy)]; and 

(6) A representation by such recipient 
corporation either that— 

(i) THE LIQUIDATION WAS COM-
PLETED ON [INSERT DATE (mm/dd/ 
yyyy)]; or 

(ii) THE LIQUIDATION IS NOT COM-
PLETE AND THE TAXPAYER HAS 
TIMELY FILED [INSERT EITHER 
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FORM 952, ‘‘Consent To Extend the 
Time to Assess Tax Under Section 
332(b),’’ OR NUMBER AND NAME OF 
THE SUCCESSOR FORM]. 

(b) Filings by the liquidating corpora-
tion. The liquidating corporation must 
timely file Form 966, ‘‘Corporate Dis-
solution or Liquidation,’’ (or its suc-
cessor form) and its final Federal cor-
porate income tax return. See also sec-
tion 6043 of the Code. 

(c) Definitions. For purposes of this 
section: 

(1) Plan means the plan of complete 
liquidation within the meaning of sec-
tion 332. 

(2) Recipient corporation means the 
corporation described in section 
332(b)(1). 

(3) Liquidating corporation means the 
corporation that makes a distribution 
of property to a recipient corporation 
pursuant to the plan. 

(4) Liquidating distribution means a 
distribution of property made by the 
liquidating corporation to a recipient 
corporation pursuant to the plan. 

(d) Substantiation information. Under 
§ 1.6001–1(e), taxpayers are required to 
retain their permanent records and 
make such records available to any au-
thorized Internal Revenue Service offi-
cers and employees. In connection with 
a liquidation described in this section, 
these records should specifically in-
clude information regarding the 
amount, basis, and fair market value of 
all distributed property, and relevant 
facts regarding any liabilities assumed 
or extinguished as part of such liquida-
tion. 

(e) Effective/applicability date. This 
section applies to any taxable year be-
ginning on or after May 30, 2006. How-
ever, taxpayers may apply this section 
to any original Federal income tax re-
turn (including any amended return 
filed on or before the due date (includ-
ing extensions) of such original return) 
timely filed on or after May 30, 2006. 
For taxable years beginning before 
May 30, 2006, see § 1.332–6 as contained 
in 26 CFR part 1 in effect on April 1, 
2006. 

[T.D. 9329, 72 FR 32797, June 14, 2007] 

§ 1.332–7 Indebtedness of subsidiary to 
parent. 

If section 332(a) is applicable to the 
receipt of the subsidiary’s property in 
complete liquidation, then no gain or 
loss shall be recognized to the sub-
sidiary upon the transfer of such prop-
erties even though some of the prop-
erties are transferred in satisfaction of 
the subsidiary’s indebtedness to its 
parent. However, any gain or loss real-
ized by the parent corporation on such 
satisfaction of indebtedness, shall be 
recognized to the parent corporation at 
the time of the liquidation. For exam-
ple, if the parent corporation pur-
chased its subsidiary’s bonds at a dis-
count and upon liquidation of the sub-
sidiary the parent corporation receives 
payment for the face amount of such 
bonds, gain shall be recognized to the 
parent corporation. Such gain shall be 
measured by the difference between the 
cost or other basis of the bonds to the 
parent and the amount received in pay-
ment of the bonds. 

§ 1.334–1 Basis of property received in 
liquidations. 

(a) In general. Section 334 sets forth 
rules prescribing the basis of property 
received in a distribution in partial or 
complete liquidation of a corporation. 
The general rule of section 334 is set 
forth in section 334(a) to the effect that 
if property is received in a distribution 
in partial or complete liquidation and 
if gain or loss is recognized on the re-
ceipt of such property, then the basis 
of the property in the hands of the dis-
tributee shall be the fair market value 
of such property at the time of the dis-
tribution. Such general rule has no ap-
plication to a liquidation to which sec-
tion 332 or section 333 applies. See sec-
tion 334 (b) and (c). 

(b) Transferor’s basis. Unless section 
334(b)(2) and subsection (c) of this sec-
tion apply, property received by a par-
ent corporation in a complete liquida-
tion to which section 332 is applicable 
shall, under section 334(b)(1), have the 
same basis in the hands of the parent 
as its adjusted basis in the hands of the 
subsidiary. The rule stated above is ap-
plicable even though the subsidiary 
was indebted to the parent on the date 
the plan of liquidation was adopted and 
part of such property was received in 

VerDate Sep<11>2014 16:30 Jul 06, 2015 Jkt 235093 PO 00000 Frm 00085 Fmt 8010 Sfmt 8010 Q:\26\26V5.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



76 

26 CFR Ch. I (4–1–15 Edition) § 1.336–0 

satisfaction of such indebtedness in a 
transfer to which section 332(c) is ap-
plicable. See § 1.460–4(k)(3)(iv)(B)(2) for 
rules relating to adjustments to the 
basis of certain contracts accounted for 
using a long-term contract method of 
accounting that are acquired in certain 
liquidations described in section 332. 

[T.D. 7231, 37 FR 28287, Dec. 22, 1972, as 
amended at T.D. 8474, 58 FR 25557, Apr. 27, 
1993; T.D. 8995, 67 FR 34605, May 15, 2002] 

§ 1.336–0 Table of contents. 
This section lists captions contained 

in §§ 1.336–1, 1.336–2, 1.336–3, 1.336–4, and 
1.336–5. 

§ 1.336–1 General principles, nomenclature, and 
definitions for a section 336(e) election. 

(a) Overview. 
(1) In general. 
(2) Consistency rules. 
(b) Definitions. 
(1) Seller. 
(2) Purchaser. 
(3) Target; S corporation target; old target; 

new target. 
(4) S corporation shareholders. 
(5) Disposed of; disposition. 
(i) In general. 
(ii) Exception for disposition of stock in 

certain section 355 transactions. 
(iii) Transactions with related persons. 
(iv) No consideration paid. 
(v) Disposed of stock reacquired by certain 

persons. 
(6) Qualified stock disposition. 
(i) In general. 
(ii) Overlap with qualified stock purchase. 
(A) In general. 
(B) Exception. 
(7) 12-month disposition period. 
(8) Disposition date. 
(9) Disposition date assets. 
(10) Domestic corporation. 
(11) Section 336(e) election. 
(12) Related persons. 
(13) Liquidation. 
(14) Deemed asset disposition. 
(15) Deemed disposition tax consequences. 
(16) 80-percent purchaser. 
(17) Recently disposed stock. 
(18) Nonrecently disposed stock. 
(c) Nomenclature. 

§ 1.336–2 Availability, mechanics, and 
consequences of section 336(e) election. 

(a) Availability of election. 
(b) Deemed transaction. 
(1) Dispositions not described in section 

355(d)(2) or (e)(2). 
(i) Old target—deemed asset disposition. 
(A) In general. 
(B) Gains and losses. 

(1) Gains. 
(2) Losses. 
(i) In general. 
(ii) Stock distributions. 
(iii) Amount and allocation of disallowed 

loss. 
(iv) Tiered targets. 
(3) Examples. 
(C) Tiered targets. 
(ii) New target—deemed purchase. 
(iii) Old target and seller—deemed liquida-

tion. 
(A) In general. 
(B) Tiered targets. 
(iv) Seller—distribution of target stock. 
(v) Seller—retention of target stock. 
(2) Dispositions described in section 

355(d)(2) or (e)(2). 
(i) Old target—deemed asset disposition. 
(A) In general. 
(1) Old target not deemed to liquidate. 
(2) Exception. 
(B) Gains and losses. 
(1) Gains. 
(2) Losses. 
(i) In general. 
(ii) Stock distributions. 
(iii) Amount and allocation of disallowed 

loss. 
(iv) Tiered targets. 
(3) Examples. 
(C) Tiered targets. 
(ii) Old target—deemed purchase. 
(A) In general. 
(B) Tiered targets. 
(C) Application of section 197(f)(9), section 

1091, and other provisions to old target. 
(iii) Seller—distribution of target stock. 
(A) In general. 
(B) Tiered targets. 
(iv) Seller—retention of target stock. 
(v) Qualification under section 355. 
(vi) Earnings and profits. 
(c) Purchaser. 
(d) Minority shareholders. 
(1) In general. 
(2) Sale, exchange, or distribution of target 

stock by a minority shareholder. 
(3) Retention of target stock by a minority 

shareholder. 
(e) Treatment consistent with an actual 

asset disposition. 
(f) Treatment of target under other provi-

sions of the Internal Revenue Code. 
(g) Special rules. 
(1) Target as two corporations. 
(2) Treatment of members of a consoli-

dated group. 
(3) International provisions. 
(i) Source and foreign tax credit. 
(ii) Allocation of foreign taxes. 
(A) General rule. 
(B) Taxes imposed on partnerships and dis-

regarded entities. 
(iii) Disallowance of foreign tax credits 

under section 901(m). 
(h) Making the section 336(e) election. 
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(1) Consolidated group. 
(2) Non-consolidated/non-S corporation 

target. 
(3) S corporation target. 
(4) Tiered targets. 
(5) Section 336(e) election statement. 
(i) In general. 
(ii) Target subsidiaries. 
(6) Contents of section 336(e) election state-

ment. 
(7) Asset Allocation Statement. 
(8) Examples. 
(i) [Reserved] 
(j) Protective section 336(e) election. 
(k) Examples. 

§ 1.336–3 Aggregate deemed asset disposition 
price; various aspects of taxation of the 
deemed asset disposition. 

(a) Scope. 
(b) Determination of ADADP. 
(1) General rule. 
(2) Time and amount of ADADP. 
(i) Original determination. 
(ii) Redetermination of ADADP. 
(c) Grossed-up amount realized on the dis-

position of recently disposed stock of target. 
(1) Determination of amount. 
(2) Example. 
(d) Liabilities of old target. 
(1) In general. 
(2) Time and amount of liabilities. 
(e) Deemed disposition tax consequences. 
(f) Other rules apply in determining 

ADADP. 
(g) Examples. 

§ 1.336–4 Adjusted grossed-up basis. 

(a) Scope. 
(b) Modifications to the principles in 

§ 1.338–5. 
(1) Purchasing corporation; purchaser. 
(2) Acquisition date; disposition date. 
(3) Section 338 election; section 338(h)(10) 

election; section 336(e) election. 
(4) New target; old target. 
(5) Recently purchased stock; recently dis-

posed stock. 
(6) Nonrecently purchased stock; non-

recently disposed stock. 
(c) Gain recognition election. 
(1) In general. 
(2) 80-percent purchaser. 
(3) Non-80-percent purchaser. 
(4) Gain recognition election statement. 
(d) Examples. 

§ 1.336–5 Effective/applicability date. 

[T.D. 9619, 78 FR 28474, May 15, 2013] 

§ 1.336–1 General principles, nomen-
clature, and definitions for a sec-
tion 336(e) election. 

(a) Overview—(1) In general. Section 
336(e) authorizes the promulgation of 

regulations under which, in certain cir-
cumstances, a sale, exchange, or dis-
tribution of the stock of a corporation 
may be treated as an asset sale. This 
section and §§ 1.336–2 through 1.336–5 
provide the rules for and consequences 
of making such election. This section 
provides the definitions and nomen-
clature. Generally, except to the extent 
inconsistent with section 336(e), the re-
sults of section 336(e) should coincide 
with those of section 338(h)(10). Accord-
ingly, to the extent not inconsistent 
with section 336(e) or these regulations, 
the principles of section 338 and the 
regulations under section 338 apply for 
purposes of these regulations. For ex-
ample, § 1.338(h)(10)–1(d)(8), concerning 
the availability of the section 453 in-
stallment method, may apply with re-
spect to section 336(e). 

(2) Consistency rules. In general, the 
principles of § 1.338–8, concerning asset 
and stock consistency, apply with re-
spect to section 336(e). However, for 
this purpose, the application of § 1.338– 
8(b)(1) is modified such that § 1.338– 
8(b)(1)(iii) applies to an asset if the 
asset is owned, immediately after its 
acquisition and on the disposition date, 
by a person or by a related person (as 
defined in § 1.336–1(b)(12)) to a person 
that acquires, by sale, exchange, dis-
tribution, or any combination thereof, 
five percent or more, by value, of the 
stock of target in the qualified stock 
disposition. 

(b) Definitions. For purposes of 
§§ 1.336–1 through 1.336–5 (except as oth-
erwise provided): 

(1) Seller. The term seller means any 
domestic corporation that makes a 
qualified stock disposition of stock of 
another corporation. Seller includes 
both a transferor and a distributor of 
target stock. Generally, all members of 
a consolidated group that dispose of 
target stock are treated as a single 
seller. See § 1.336–2(g)(2). 

(2) Purchaser. The term purchaser 
means one or more persons that ac-
quire or receive the stock of another 
corporation in a qualified stock dis-
position. A purchaser includes both a 
transferee and a distributee of target 
stock. 

(3) Target; S corporation target; old tar-
get; new target. The term target means 
any domestic corporation the stock of 

VerDate Sep<11>2014 16:30 Jul 06, 2015 Jkt 235093 PO 00000 Frm 00087 Fmt 8010 Sfmt 8010 Q:\26\26V5.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



78 

26 CFR Ch. I (4–1–15 Edition) § 1.336–1 

which is sold, exchanged, or distributed 
in a qualified stock disposition. An S 
corporation target is a target that is an 
S corporation immediately before the 
disposition date; any other target is a 
non-S corporation target. Except as the 
context otherwise requires, a reference 
to target includes a reference to an S 
corporation target. In the case of a 
transaction not described in section 
355(d)(2) or (e)(2), old target refers to 
target for periods ending on or before 
the close of target’s disposition date 
and new target refers to target for sub-
sequent periods. In the case of a trans-
action described in section 355(d)(2) or 
(e)(2), old target refers to target for pe-
riods ending on or before the disposi-
tion date as well as for subsequent pe-
riods. 

(4) S corporation shareholders. S cor-
poration shareholders are the S corpora-
tion target’s shareholders. Unless oth-
erwise provided, a reference to S cor-
poration shareholders refers both to S 
corporation shareholders who dispose 
of and those who do not dispose of their 
S corporation target stock. 

(5) Disposed of; disposition—(i) In gen-
eral. The term disposed of refers to a 
transfer of stock in a disposition. The 
term disposition means any sale, ex-
change, or distribution of stock, but 
only if— 

(A) The basis of the stock in the 
hands of the purchaser is not deter-
mined in whole or in part by reference 
to the adjusted basis of such stock in 
the hands of the person from whom the 
stock is acquired or under section 
1014(a) (relating to property acquired 
from a decedent); 

(B) Except as provided in paragraph 
(b)(5)(ii) of this section, the stock is 
not sold, exchanged, or distributed in a 
transaction to which section 351, 354, 
355, or 356 applies and is not sold, ex-
changed, or distributed in any trans-
action described in regulations in 
which the transferor does not recognize 
the entire amount of the gain or loss 
realized in the transaction; and 

(C) The stock is not sold, exchanged, 
or distributed to a related person. 

(ii) Exception for disposition of stock in 
certain section 355 transactions. Notwith-
standing paragraph (b)(5)(i)(B) of this 
section, a distribution of stock to a 
person who is not a related person in a 

transaction in which the full amount of 
stock gain would be recognized pursu-
ant to section 355(d)(2) or (e)(2) shall be 
considered a disposition. 

(iii) Transactions with related persons. 
In determining whether stock is sold, 
exchanged, or distributed to a related 
person, the principles of section 
338(h)(3)(C) and § 1.338–3(b)(3) shall 
apply. 

(iv) No consideration paid. Stock in 
target may be considered disposed of if, 
under general principles of tax law, 
seller is considered to sell, exchange, 
or distribute stock of target notwith-
standing that no amount may be paid 
for (or allocated to) the stock. 

(v) Disposed of stock reacquired by cer-
tain persons. Stock disposed of by seller 
to another person under this section 
that is reacquired by seller or a mem-
ber of seller’s consolidated group dur-
ing the 12-month disposition period 
shall not be considered as disposed of. 
Similarly, stock disposed of by an S 
corporation shareholder to another 
person under this section that is reac-
quired by the S corporation share-
holder or by a person related (within 
the meaning of paragraph (b)(12) of this 
section) to the S corporation share-
holder during the 12-month disposition 
period shall not be considered as dis-
posed of. 

(6) Qualified stock disposition—(i) In 
general. The term qualified stock disposi-
tion means any transaction or series of 
transactions in which stock meeting 
the requirements of section 1504(a)(2) of 
a domestic corporation is either sold, 
exchanged, or distributed, or any com-
bination thereof, by another domestic 
corporation or by the S corporation 
shareholders in a disposition, within 
the meaning of paragraph (b)(5) of this 
section, during the 12-month disposi-
tion period. 

(ii) Overlap with qualified stock pur-
chase—(A) In general. Except as pro-
vided in paragraph (b)(6)(ii)(B) of this 
section, a transaction satisfying the 
definition of a qualified stock disposi-
tion under paragraph (b)(6)(i) of this 
section, which also qualifies as a quali-
fied stock purchase (as defined in sec-
tion 338(d)(3)), will not be treated as a 
qualified stock disposition. 
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(B) Exception. If, as a result of the 
deemed sale of old target’s assets pur-
suant to a section 336(e) election, there 
would be, but for paragraph (b)(6)(ii)(A) 
of this section, a qualified stock dis-
position of the stock of a subsidiary of 
target, then paragraph (b)(6)(ii)(A) 
shall not apply to the disposition of the 
stock of the subsidiary. 

(7) 12-month disposition period. The 
term 12-month disposition period means 
the 12-month period beginning with the 
date of the first sale, exchange, or dis-
tribution of stock included in a quali-
fied stock disposition. 

(8) Disposition date. The term disposi-
tion date means, with respect to any 
corporation, the first day on which 
there is a qualified stock disposition 
with respect to the stock of such cor-
poration. 

(9) Disposition date assets. Disposition 
date assets are the assets of target held 
at the beginning of the day after the 
disposition date (but see § 1.338–1(d) (re-
garding certain transactions on the 
disposition date)). 

(10) Domestic corporation. The term 
domestic corporation has the same mean-
ing as in § 1.338–2(c)(9). 

(11) Section 336(e) election. A section 
336(e) election is an election to apply 
section 336(e) to target. A section 336(e) 
election is made by making an election 
for target under § 1.336–2(h). 

(12) Related persons. Two persons are 
related if stock of a corporation owned 
by one of the persons would be attrib-
uted under section 318(a), other than 
section 318(a)(4), to the other. However, 
neither section 318(a)(2)(A) nor section 
318(a)(3)(A) apply to attribute stock 
ownership from a partnership to a part-
ner, or from a partner to a partnership, 
if such partner owns, directly or indi-
rectly, interests representing less than 
five percent of the value of the partner-
ship. 

(13) Liquidation. Any reference to a 
liquidation is treated as a reference to 
the transfer described in § 1.336– 
2(b)(1)(iii) notwithstanding its ultimate 
characterization for Federal income 
tax purposes. 

(14) Deemed asset disposition. The 
deemed sale of old target’s assets is, 
without regard to its characterization 
for Federal income tax purposes, re-

ferred to as the deemed asset disposi-
tion. 

(15) Deemed disposition tax con-
sequences. Deemed disposition tax con-
sequences refers to, in the aggregate, 
the Federal income tax consequences 
(generally, the income, gain, deduc-
tion, and loss) of the deemed asset dis-
position. Deemed disposition tax con-
sequences also refers to the Federal in-
come tax consequences of the transfer 
of a particular asset in the deemed 
asset disposition. 

(16) 80-percent purchaser. An 80-per-
cent purchaser is any purchaser that, 
after application of the attribution 
rules of section 318(a), other than sec-
tion 318(a)(4), owns 80 percent or more 
of the voting power or value of target 
stock. 

(17) Recently disposed stock. The term 
recently disposed stock means any stock 
in target that is not held by seller, a 
member of seller’s consolidated group, 
or an S corporation shareholder imme-
diately after the close of the disposi-
tion date and that was disposed of by 
seller, a member of seller’s consoli-
dated group, or an S corporation share-
holder during the 12-month disposition 
period. 

(18) Nonrecently disposed stock. The 
term nonrecently disposed stock means 
stock in target that is held on the dis-
position date by a purchaser or a per-
son related (as described in § 1.336– 
1(b)(12)) to the purchaser who owns, on 
the disposition date, with the applica-
tion of section 318(a), other than sec-
tion 318(a)(4), at least 10 percent of the 
total voting power or value of the 
stock of target and that is not recently 
disposed stock. 

(c) Nomenclature. For purposes of 
§§ 1.336–1 through 1.336–5, except as oth-
erwise provided, Parent, Seller, Target, 
Sub, S Corporation Target, and Target 
Subsidiary are domestic corporations 
and A, B, C, and D are individuals, none 
of whom are related to Parent, Seller, 
Target, Sub, S Corporation Target, 
Target Subsidiary, or each other. 

[T.D. 9619, 78 FR 28474, May 15, 2013] 

§ 1.336–2 Availability, mechanics, and 
consequences of section 336(e) elec-
tion. 

(a) Availability of election. A section 
336(e) election is available if seller or S 
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corporation shareholder(s) dispose of 
stock of another corporation (target) 
in a qualified stock disposition (as de-
fined in § 1.336–1(b)(6)). A section 336(e) 
election is irrevocable. A section 336(e) 
election is not available for trans-
actions described in section 336(e) that 
do not constitute qualified stock dis-
positions. 

(b) Deemed transaction—(1) Disposi-
tions not described in section 355(d)(2) or 
(e)(2)—(i) Old target—deemed asset dis-
position—(A) In general. This paragraph 
(b)(1) provides the Federal income tax 
consequences of a section 336(e) elec-
tion made with respect to a qualified 
stock disposition not described, in 
whole or in part, in section 355(d)(2) or 
(e)(2). For the Federal income tax con-
sequences of a section 336(e) election 
made with respect to a qualified stock 
disposition described, in whole or in 
part, in section 355(d)(2) or (e)(2), see 
paragraph (b)(2) of this section. In gen-
eral, if a section 336(e) election is 
made, seller (or S corporation share-
holders) are treated as not having sold, 
exchanged, or distributed the stock dis-
posed of in the qualified stock disposi-
tion. Instead, old target is treated as 
selling its assets to an unrelated per-
son in a single transaction at the close 
of the disposition date (but before the 
deemed liquidation described in para-
graph (b)(1)(iii) of this section) in ex-
change for the aggregate deemed asset 
disposition price (ADADP) as deter-
mined under § 1.336–3. ADADP is allo-
cated among the disposition date as-
sets in the same manner as the aggre-
gate deemed sale price (ADSP) is allo-
cated under §§ 1.338–6 and 1.338–7 in 
order to determine the amount realized 
from each of the sold assets. Old target 
realizes the deemed disposition tax 
consequences from the deemed asset 
disposition before the close of the dis-
position date while old target is owned 
by seller or the S corporation share-
holders. If old target is an S corpora-
tion target, old target’s S election con-
tinues in effect through the close of the 
disposition date (including the time of 
the deemed asset disposition and the 
deemed liquidation) notwithstanding 
section 1362(d)(2)(B). Also, if old target 
is an S corporation target (but not a 
qualified subchapter S subsidiary), any 
direct or indirect subsidiaries of old 

target that old target has elected to 
treat as qualified subchapter S subsidi-
aries under section 1361(b)(3) remain 
qualified subchapter S subsidiaries 
through the close of the disposition 
date. 

(B) Gains and losses—(1) Gains. Except 
as provided in § 1.338(h)(10)–1(d)(8) (re-
garding the installment method), old 
target shall recognize all of the gains 
realized on the deemed asset disposi-
tion. 

(2) Losses—(i) In general. Except as 
provided in paragraphs (b)(1)(i)(B)(2)(ii), 
(iii), and (iv) of this section, old target 
shall recognize all of the losses realized 
on the deemed asset disposition. 

(ii) Stock distributions. Notwith-
standing paragraphs (b)(1)(i)(A) and 
(b)(1)(iii)(A) of this section, for pur-
poses of determining the amount of 
target’s losses that are disallowed on 
the deemed asset disposition, seller is 
still treated as selling, exchanging, or 
distributing its target stock disposed 
of in the 12-month disposition period. If 
target’s losses realized on the deemed 
sale of all of its assets exceed target’s 
gains realized (a net loss), the portion 
of such net loss attributable to a dis-
tribution of target stock during the 12- 
month disposition period is disallowed. 
The total amount of disallowed loss 
and the allocation of disallowed loss is 
determined in the manner provided in 
paragraphs (b)(1)(i)(B)(2)(iii) and (iv) of 
this section. 

(iii) Amount and allocation of dis-
allowed loss. The total disallowed loss 
pursuant to paragraph (b)(1)(i)(B)(2)(ii) 
of this section shall be determined by 
multiplying the net loss realized on the 
deemed asset disposition by the dis-
allowed loss fraction. The numerator of 
the disallowed loss fraction is the value 
of target stock, determined on the dis-
position date, distributed by seller dur-
ing the 12-month disposition period, 
whether or not a part of the qualified 
stock disposition (for example, stock 
distributed to a related person), and 
the denominator of the disallowed loss 
fraction is the sum of the value of tar-
get stock, determined on the disposi-
tion date, disposed of by sale or ex-
change in the qualified stock disposi-
tion during the 12-month disposition 
period and the value of target stock, 
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determined on the disposition date, dis-
tributed by seller during the 12-month 
disposition period, whether or not a 
part of the qualified stock disposition. 
The amount of the disallowed loss allo-
cated to each asset disposed of in the 
deemed asset disposition is determined 
by multiplying the total amount of the 
disallowed loss by the loss allocation 
fraction. The numerator of the loss al-
location fraction is the amount of loss 
realized with respect to the asset and 
the denominator of the loss allocation 
fraction is the sum of the amount of 
losses realized with respect to each loss 
asset disposed of in the deemed asset 
disposition. To the extent old target’s 
losses from the deemed asset disposi-
tion are not disallowed under this para-
graph, such losses may be disallowed 
under other provisions of the Internal 
Revenue Code or general principles of 
tax law, in the same manner as if such 
assets were actually sold to an unre-
lated person. 

(iv) Tiered targets. If an asset of target 
is the stock of a subsidiary corporation 
of target for which a section 336(e) elec-
tion is made, any gain or loss realized 
on the deemed sale of the stock of the 
subsidiary corporation is disregarded 
in determining the amount of dis-
allowed loss. For purposes of deter-
mining the amount of disallowed loss 
on the deemed asset disposition by a 
subsidiary of target for which a section 
336(e) election is made, the amount of 
subsidiary stock deemed sold in the 
deemed asset disposition of target’s as-
sets multiplied by the disallowed loss 
fraction with respect to the corpora-
tion that is deemed to have disposed of 
stock of the subsidiary is considered to 
have been distributed. In determining 
the disallowed loss fraction with re-
spect to the deemed asset disposition of 
any subsidiary of target, disregard any 
sale, exchange, or distribution of its 
stock that was made after the disposi-
tion date if such stock was included in 
the deemed asset disposition of the cor-
poration deemed to have disposed of 
the subsidiary stock. 

(3) Examples. The following examples 
illustrate this paragraph (b)(1)(i)(B). 

Example 1. (i) Facts. Parent owns 60 of the 
100 outstanding shares of the common stock 
of Seller, Seller’s only class of stock out-
standing. The remaining 40 shares of the 

common stock of Seller are held by share-
holders unrelated to Seller or each other. 
Seller owns 95 of the 100 outstanding shares 
of Target common stock, and all 100 shares 
of Target preferred stock that is described in 
section 1504(a)(4). The remaining 5 shares of 
Target common stock are owned by A. On 
January 1 of Year 1, Seller sells 72 shares of 
Target common stock to B for $3,520. On July 
1 of Year 1, Seller distributes 12 shares of 
Target common stock to Parent and 8 shares 
to its unrelated shareholders in a distribu-
tion described in section 301. Seller retains 3 
shares of Target common stock and all 100 
shares of Target preferred stock imme-
diately after July 1. The value of Target 
common stock on July 1 is $60 per share. The 
value of Target preferred stock on July 1 is 
$36 per share. Target has three assets, Asset 
1, a Class IV asset, with a basis of $1,776 and 
a fair market value of $2,000, Asset 2, a Class 
V asset, with a basis of $2,600 and a fair mar-
ket value of $2,750, and Asset 3, a Class V 
asset, with a basis of $3,900 and a fair market 
value of $3,850. Seller incurred no selling 
costs on the sale of the 72 shares of Target 
common stock to B. Target has no liabil-
ities. A section 336(e) election is made. 

(ii) Consequences—Deemed Asset Sale. Be-
cause at least 80 percent ((72 + 8)/100) of Tar-
get stock, other than stock described in sec-
tion 1504(a)(4), was disposed of (within the 
meaning of § 1.336–1(b)(5)) by Seller during 
the 12-month disposition period, a qualified 
stock disposition occurred. July 1 of Year 1, 
the first day on which there was a qualified 
stock disposition with respect to Target 
stock, is the disposition date. Accordingly, 
pursuant to the section 336(e) election, for 
Federal income tax purposes, Seller gen-
erally is not treated as selling the 72 shares 
of Target common stock sold to B or distrib-
uting the 8 shares of Target common stock 
distributed to its unrelated shareholders. 
However, Seller is still treated as distrib-
uting the 12 shares of Target common stock 
distributed to Parent because Seller and Par-
ent are related persons within the meaning 
of § 1.336–1(b)(12) and accordingly the 12 
shares are not part of the qualified stock dis-
position. Target is treated as if, on July 1, it 
sold all of its assets to an unrelated person 
in exchange for the ADADP, $8,000, which is 
allocated $2,000 to Asset 1, $2,500 to Asset 2, 
and $3,500 to Asset 3 (see Example 1 of § 1.336– 
3(g) for the determination and allocation of 
ADADP). 

(iii) Consequences—Amount and Allocation of 
Disallowed Loss. Old Target realized a net 
loss of $276 on the deemed asset disposition 
($224 gain realized on Asset 1, $100 loss real-
ized on Asset 2, and $400 loss realized on 
Asset 3). However, 20 shares of Target com-
mon stock were distributed by Seller during 
the 12-month disposition period (8 shares dis-
tributed to Seller’s unrelated shareholders in 
the qualified stock disposition plus 12 shares 
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distributed to Parent that were not part of 
the qualified stock disposition). Therefore, 
because there was a net loss realized on the 
deemed asset disposition and a portion of the 
stock of Target was distributed during the 
12-month disposition period, a portion of the 
loss on the deemed sale of each of Target’s 
loss assets is disallowed. The total amount of 
disallowed loss equals $60 ($276 net loss real-
ized on the deemed disposition of Assets 1, 2, 
and 3 multiplied by the disallowed loss frac-
tion, the numerator of which is $1,200, the 
value on July 1, the disposition date, of the 
20 shares of Target common stock distrib-
uted during the 12-month disposition period, 
and the denominator of which is $5,520, the 
sum of $4,320, the value on July 1 of the 72 
shares of Target common stock sold to B and 
$1,200, the value on July 1 of the 20 shares of 
Target common stock distributed during the 
12-month disposition period). The portion of 
the disallowed loss allocated to Asset 2 is $12 
($60 total disallowed loss multiplied by the 
loss allocation fraction, the numerator of 
which is $100, the loss realized on the deemed 
disposition of Asset 2 and the denominator of 
which is $500, the sum of the losses realized 
on the deemed disposition of Assets 2 and 3). 
The portion of the disallowed loss allocated 
to Asset 3 is $48 ($60 total disallowed loss 
multiplied by the loss allocation fraction, 
the numerator of which is $400, the loss real-
ized on the deemed disposition of Asset 3 and 
the denominator of which is $500, the sum of 
the losses realized on the deemed disposition 
of Assets 2 and 3). Accordingly, Old Target 
recognizes $224 of gain on Asset 1, recognizes 
$88 of loss on Asset 2 (realized loss of $100 less 
allocated disallowed loss of $12), and recog-
nizes $352 of loss on Asset 3 (realized loss of 
$400 less allocated disallowed loss of $48) or a 
recognized net loss of $216 on the deemed 
asset disposition. 

Example 2. (i) Facts. The facts are the same 
as in Example 1 except that Asset 2 is the 
stock of Target Subsidiary, a corporation of 
which Target owns 100 of the 110 shares of 
common stock, the only outstanding class of 
Target Subsidiary stock. The remaining 10 
shares of Target Subsidiary stock are owned 
by D. The value of Target Subsidiary stock 
on July 1 is $27.50 per share. Target Sub-
sidiary has two assets, Asset 4, a Class IV 
asset, with a basis of $800 and a fair market 
value of $1,000, and Asset 5, a Class IV asset, 
with a basis of $2,200 and a fair market value 
of $2,025. Target Subsidiary has no liabilities. 
A section 336(e) election with respect to Tar-
get Subsidiary is also made. 

(ii) Consequences—Target. The ADADP on 
the deemed sale of Target’s assets is deter-
mined and allocated in the same manner as 
in Example 1. However, Target’s loss realized 
on the deemed sale of Target Subsidiary is 
disregarded in determining the amount of 
disallowed loss on the deemed asset disposi-
tion of Target’s assets. Thus, the net loss is 

only $176 ($224 gain realized on Asset 1 and 
$400 loss realized on Asset 3), and the amount 
of disallowed loss equals $38.26 ($176 net loss 
multiplied by the disallowed loss fraction 
with respect to Target stock, $1,200/$5,520). 
The entire disallowed loss is allocated to 
Asset 3. 

(iii) Consequences—Target Subsidiary. The 
deemed sale of the stock of Target Sub-
sidiary is disregarded and instead Target 
Subsidiary is deemed to sell all of its assets 
to an unrelated person. The ADADP on the 
deemed asset disposition of Target Sub-
sidiary is $2,750, which is allocated $909 to 
Asset 4 and $1,841 to Asset 5 (see Example 2 of 
§ 1.336–3(g) for the determination and alloca-
tion of ADADP). Old Target Subsidiary real-
ized $109 of gain on Asset 4 and realized $359 
of loss on Asset 5 in the deemed asset dis-
position. Although Old Target Subsidiary re-
alized a net loss of $250 on the deemed asset 
disposition ($109 gain on Asset 4 and $359 loss 
on Asset 5), a portion of this net loss is dis-
allowed because a portion of Target stock 
was distributed during the 12-month disposi-
tion period. For purposes of determining the 
amount of disallowed loss on the deemed sale 
of the assets of Target Subsidiary, the por-
tion of the 100 shares of Target Subsidiary 
stock deemed sold by Target pursuant to the 
section 336(e) election for Target Subsidiary 
multiplied by the disallowed loss fraction 
with respect to Target stock is treated as 
having been distributed. Thus, for purposes 
of determining the amount of disallowed loss 
on the deemed asset disposition of Target 
Subsidiary’s assets, 21.74 shares of Target 
Subsidiary stock (100 shares of Target Sub-
sidiary stock owned by Target multiplied by 
the disallowed loss fraction with respect to 
Target stock, $1,200/$5,520) are treated as 
having been distributed by Target during the 
12-month disposition period. The total 
amount of disallowed loss with respect to the 
deemed asset disposition of Target Subsidi-
ary’s assets equals $54 ($250 net loss realized 
on the deemed disposition of Assets 4 and 5 
multiplied by the disallowed loss fraction 
with respect to Target Subsidiary, the nu-
merator of which is $598, the value on July 1, 
the disposition date, of the 21.74 shares of 
Target Subsidiary stock deemed distributed 
during the 12-month disposition period (21.74 
shares × $27.50) and the denominator of which 
is $2,750 (the sum of $2,152, the value on July 
1 of the 78.26 shares of Target Subsidiary 
stock deemed sold in the qualified stock dis-
position pursuant to the section 336(e) elec-
tion for Target Subsidiary (78.26 shares × 
$27.50) and $598, the value on July 1 of the 
21.74 shares of Target Subsidiary stock 
deemed distributed during the 12-month dis-
position period)). (The 10 shares of Target 
Subsidiary owned by D are not part of the 
qualified stock disposition and therefore are 
not included in the denominator of the dis-
allowed loss fraction.) All of the disallowed 
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loss is allocated to Asset 5, the only loss 
asset. Accordingly, Old Target Subsidiary 
recognizes $109 of gain on Asset 4 and recog-
nizes $305 of loss on Asset 5 (realized loss of 
$359 less disallowed loss of $54) or a net loss 
of $196 on the deemed asset disposition. 

Example 3. (i) Facts. The facts are the same 
as in Example 2 except that on August 1 of 
Year 1, Target sells 50 of its shares of Target 
Subsidiary stock and distributes the remain-
ing 50 shares. 

(ii) Consequences. Because the 100 shares of 
Target Subsidiary stock that were sold and 
distributed on August 1 were deemed dis-
posed of on July 1 in the deemed asset dis-
position of Target, the August 1 sale and dis-
tribution of Target Subsidiary stock are dis-
regarded in determining the amount of dis-
allowed loss. Accordingly, the consequences 
are the same as in Example 2. 

(C) Tiered targets. In the case of par-
ent-subsidiary chains of corporations 
making section 336(e) elections, the 
deemed asset disposition of a higher- 
tier subsidiary is considered to precede 
the deemed asset disposition of a 
lower-subsidiary. 

(ii) New target—deemed purchase. New 
target is treated as acquiring all of its 
assets from an unrelated person in a 
single transaction at the close of the 
disposition date (but before the deemed 
liquidation) in exchange for an amount 
equal to the adjusted grossed-up basis 
(AGUB) as determined under § 1.336–4. 
New target allocates the consideration 
deemed paid in the transaction in the 
same manner as new target would 
under §§ 1.338–6 and 1.338–7 in order to 
determine the basis in each of the pur-
chased assets. If new target qualifies as 
a small business corporation within the 
meaning of section 1361(b) and wants to 
be an S corporation, a new election 
under section 1362(a) must be made. 
Notwithstanding paragraph (b)(1)(iii) of 
this section (deemed liquidation of old 
target), new target remains liable for 
the tax liabilities of old target (includ-
ing the tax liability for the deemed dis-
position tax consequences). For exam-
ple, new target remains liable for the 
tax liabilities of the members of any 
consolidated group that are attrib-
utable to taxable years in which those 
corporations and old target joined in 
the same consolidated return. See 
§ 1.1502–6(a). 

(iii) Old target and seller—deemed liq-
uidation—(A) In general. If old target is 
an S corporation, S corporation share-

holders (whether or not they sell or ex-
change their stock) take their pro rata 
share of the deemed disposition tax 
consequences into account under sec-
tion 1366 and increase or decrease their 
basis in target stock under section 
1367. Old target and seller (or S cor-
poration shareholders) are treated as 
if, before the close of the disposition 
date, after the deemed asset disposition 
described in paragraph (b)(1)(i)(A) of 
this section, and while target is owned 
by seller or S corporation shareholders, 
old target transferred all of the consid-
eration deemed received from new tar-
get in the deemed asset disposition to 
seller or S corporation shareholders, 
any S corporation election for old tar-
get terminated, and old target ceased 
to exist. The transfer from old target 
to seller or S corporation shareholders 
is characterized for Federal income tax 
purposes in the same manner as if the 
parties had actually engaged in the 
transactions deemed to occur because 
of this section and taking into account 
other transactions that actually oc-
curred or are deemed to occur. For ex-
ample, the transfer may be treated as a 
distribution in pursuance of a plan of 
reorganization, a distribution in com-
plete cancellation or redemption of all 
of its stock, one of a series of distribu-
tions in complete cancellation or re-
demption of all of its stock in accord-
ance with a plan of liquidation, or part 
of a circular flow of cash. In most 
cases, the transfer will be treated as a 
distribution in complete liquidation to 
which sections 331 or 332 and sections 
336 or 337 apply. 

(B) Tiered targets. In the case of par-
ent-subsidiary chains of corporations 
making section 336(e) elections, the 
deemed liquidation of a lower-tier sub-
sidiary corporation is considered to 
precede the deemed liquidation of a 
higher-tier subsidiary. 

(iv) Seller—distribution of target stock. 
In the case of a distribution of target 
stock in a qualified stock disposition, 
seller (the distributor) is deemed to 
purchase from an unrelated person, on 
the disposition date, immediately after 
the deemed liquidation of old target, 
the amount of stock distributed in the 
qualified stock disposition (new target 
stock) and to have distributed such 
new target stock to its shareholders. 
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Seller recognizes no gain or loss on the 
distribution of such stock. 

(v) Seller—retention of target stock. If 
seller or an S corporation shareholder 
retains any target stock after the dis-
position date, seller or the S corpora-
tion shareholder is treated as pur-
chasing the stock so retained from an 
unrelated person (new target stock) on 
the day after the disposition date for 
its fair market value. The holding pe-
riod for the retained stock starts on 
the day after the disposition date. For 
purposes of this paragraph (b)(1)(v), the 
fair market value of all of the target 
stock equals the grossed-up amount re-
alized on the sale, exchange, or dis-
tribution of recently disposed stock of 
target (see § 1.336–3(c)). 

(2) Dispositions described in section 
355(d)(2) or (e)(2)—(i) Old target—deemed 
asset disposition—(A) In general. This 
paragraph (b)(2) provides the Federal 
income tax consequences of a section 
336(e) election made with respect to a 
qualified stock disposition resulting, in 
whole or in part, from a disposition de-
scribed in section 355(d)(2) or (e)(2). Old 
target is treated as selling its assets to 
an unrelated person in a single trans-
action at the close of the disposition 
date in exchange for the ADADP as de-
termined under § 1.336–3. ADADP is al-
located among the disposition date as-
sets in the same manner as ADSP is al-
located under §§ 1.338–6 and 1.338–7 in 
order to determine the amount realized 
from each of the sold assets. Old target 
realizes the deemed disposition tax 
consequences from the deemed asset 
disposition before the close of the dis-
position date while old target is owned 
by seller. 

(1) Old target not deemed to liquidate. 
In general, unlike a section 338(h)(10) 
election or a section 336(e) election 
made with respect to a qualified stock 
disposition not described, in whole or 
in part, in section 355(d)(2) or (e)(2), old 
target is not deemed to liquidate after 
the deemed asset disposition. 

(2) Exception. If an election is made 
under § 1.1502–13(f)(5)(ii)(E), then solely 
for purposes of § 1.1502–13(f)(5)(ii)(C), 
immediately after the deemed asset 
disposition of old target, old target is 
deemed to liquidate into seller. 

(B) Gains and losses—(1) Gains. Except 
as provided in § 1.338(h)(10)-1(d)(8) (re-

garding the installment method), old 
target shall recognize all of the gains 
realized on the deemed asset disposi-
tion. 

(2) Losses—(i) In general. Except as 
provided in paragraphs (b)(2)(i)(B)(2)(ii), 
(iii), and (iv) of this section, old target 
shall recognize all of the losses realized 
on the deemed asset disposition. 

(ii) Stock distributions. If target’s 
losses realized on the deemed sale of all 
of its assets exceed target’s gains real-
ized (a net loss), the portion of such net 
loss attributable to a distribution of 
target stock during the 12-month dis-
position period is disallowed. The total 
amount of disallowed loss and the allo-
cation of disallowed loss is determined 
in the manner provided in paragraphs 
(b)(2)(i)(B)(2)(iii) and (iv) of this section. 

(iii) Amount and allocation of dis-
allowed loss. The total disallowed loss 
pursuant to paragraph (b)(2)(i)(B)(2)(ii) 
of this section shall be determined by 
multiplying the net loss realized on the 
deemed asset disposition by the dis-
allowed loss fraction. The numerator of 
the disallowed loss fraction is the value 
of target stock, determined on the dis-
position date, distributed by seller dur-
ing the 12-month disposition period, 
whether or not a part of the qualified 
stock disposition (for example, stock 
distributed to a related person), and 
the denominator of the disallowed loss 
fraction is the sum of the value of tar-
get stock, determined on the disposi-
tion date, disposed of by sale or ex-
change in the qualified stock disposi-
tion during the 12-month disposition 
period and the value of target stock, 
determined on the disposition date, dis-
tributed by seller during the 12-month 
disposition period, whether or not a 
part of the qualified stock disposition. 
The amount of the disallowed loss allo-
cated to each asset disposed of in the 
deemed asset disposition is determined 
by multiplying the total amount of the 
disallowed loss by the loss allocation 
fraction. The numerator of the loss al-
location fraction is the amount of loss 
realized with respect to the asset and 
the denominator of the loss allocation 
fraction is the sum of the amount of 
losses realized with respect to each loss 
asset disposed of in the deemed asset 
disposition. To the extent old target’s 
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losses from the deemed asset disposi-
tion are not disallowed under this para-
graph, such losses may be disallowed 
under other provisions of the Internal 
Revenue Code or general principles of 
tax law, in the same manner as if such 
assets were actually sold to an unre-
lated person. 

(iv) Tiered targets. If an asset of target 
is the stock of a subsidiary corporation 
of target for which a section 336(e) elec-
tion is made, any gain or loss realized 
on the deemed sale of the stock of the 
subsidiary corporation is disregarded 
in determining the amount of dis-
allowed loss. For purposes of deter-
mining the amount of disallowed loss 
on the deemed asset disposition by a 
subsidiary of target for which a section 
336(e) election is made, see paragraph 
(b)(1)(i)(B)(2) of this section. 

(3) Examples. The following examples 
illustrate this paragraph (b)(2)(i)(B). 

Example 1. (i) Facts. Seller owns 90 of the 
100 outstanding shares of Target common 
stock, the only class of Target stock out-
standing. The remaining 10 shares of Target 
common stock are owned by C. On January 1 
of Year 1, Seller sells 10 shares of Target 
common stock to D for $910. On July 1, in an 
unrelated transaction, Seller distributes its 
remaining 80 shares of Target common stock 
to its unrelated shareholders in a distribu-
tion described in section 355(d)(2) or (e)(2). 
On July 1, the value of Target common stock 
is $100 per share. Target has three assets, 
Asset 1 with a basis of $1,220, Asset 2 with a 
basis of $3,675, and Asset 3 with a basis of 
$5,725. Seller incurred no selling costs on the 
sale of the 10 shares of Target common stock 
to D. Target has no liabilities. A section 
336(e) election is made. 

(ii) Consequences. Because at least 80 per-
cent of Target stock ((10 + 80)/100) was dis-
posed of (within the meaning of § 1.336– 
1(b)(5)) by Seller during the 12-month dis-
position period, a qualified stock disposition 
occurred. July 1 of Year 1, the first day on 
which there was a qualified stock disposition 
with respect to Target, is the disposition 
date. Accordingly, pursuant to the section 
336(e) election, for Federal income tax pur-
poses, Target is treated as if, on July 1, it 
sold all of its assets to an unrelated person 
in exchange for the ADADP, $9,900, as deter-
mined under § 1.336–3. Assume that the 
ADADP is allocated $2,000 to Asset 1, $3,300 
to Asset 2, and $4,600 to Asset 3 under § 1.336– 
3. Old Target realized a net loss of $720 on the 
deemed asset disposition ($780 gain realized 
on Asset 1, $375 loss realized on Asset 2, and 
$1,125 loss realized on Asset 3). However, be-
cause a portion of Target stock was distrib-

uted during the 12-month disposition period 
and there was a net loss on the deemed asset 
disposition, a portion of the loss on each of 
the loss assets is disallowed. The total 
amount of disallowed loss equals $640 ($720 
net loss realized on the deemed disposition of 
Assets 1, 2, and 3 multiplied by the dis-
allowed loss fraction, the numerator of 
which is $8,000, the value on July 1, the dis-
position date, of the 80 shares of Target com-
mon stock distributed by Seller during the 
12-month disposition period, and the denomi-
nator of which is $9,000, the sum of $1,000, the 
value on July 1 of the 10 shares of Target 
common stock sold to D, and $8,000, the 
value on July 1 of the 80 shares of Target 
common stock distributed by Seller during 
the 12-month disposition period). The portion 
of the disallowed loss allocated to Asset 2 is 
$160 ($640 total disallowed loss on the deemed 
asset disposition multiplied by the loss allo-
cation fraction, the numerator of which is 
$375, the loss realized on the deemed disposi-
tion of Asset 2, and the denominator of 
which is $1,500, the sum of the losses realized 
on the deemed disposition of Assets 2 and 3). 
The portion of the disallowed loss allocated 
to Asset 3 is $480 ($640 total disallowed loss 
on the deemed asset disposition multiplied 
by the loss allocation fraction, the numer-
ator of which is $1,125, the loss realized on 
the deemed disposition of Asset 3, and the 
denominator of which is $1,500, the sum of 
the losses realized on the deemed disposition 
of Assets 2 and 3). Accordingly, Old Target 
recognizes $780 of gain on Asset 1, recognizes 
$215 of loss on Asset 2 (realized loss of $375 
less allocated disallowed loss of $160), and 
recognizes $645 of loss on Asset 3 (realized 
loss of $1,125 less allocated disallowed loss of 
$480) or a recognized net loss of $80 on the 
deemed asset disposition. 

Example 2. (i) Facts. The facts are the same 
as in Example 1 except that Asset 2 is 100 
shares of common stock of Target Sub-
sidiary, a wholly-owned subsidiary of Target. 
The value of Target Subsidiary common 
stock on July 1 is $40 per share. Target Sub-
sidiary has two assets, Asset 4 with a basis of 
$500 and Asset 5 with a basis of $3,000. Target 
Subsidiary has no liabilities. A section 336(e) 
election is also made with respect to Target 
Subsidiary. 

(ii) Consequences—Target. The ADADP on 
the deemed sale of Target’s assets is deter-
mined and allocated in the same manner as 
in Example 1. However, Old Target’s loss real-
ized on the deemed sale of Target Subsidiary 
is disregarded in determining the amount of 
the disallowed loss on the deemed asset dis-
position of Old Target’s assets. Thus, the re-
alized net loss is only $345 ($780 gain on Asset 
1 and $1,125 loss on Asset 3), and the amount 
of disallowed loss equals $307, the $345 real-
ized net loss multiplied by the disallowed 
loss fraction with respect to Target stock, 
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$8,000/$9,000. The entire disallowed loss is al-
located to Asset 3. Accordingly, Old Target 
recognizes $780 of gain on Asset 1 and recog-
nizes $818 of loss on Asset 3 (realized loss of 
$1,125 less allocated disallowed loss of $307) 
or a recognized net loss of $38 on the deemed 
asset disposition. 

(iii) Consequences—Target Subsidiary. Be-
cause the deemed sale of Target Subsidiary 
is not a transaction described in section 
355(d)(2) or (e)(2), the tax consequences of the 
deemed sale of Target Subsidiary are deter-
mined under paragraph (b)(1) of this section 
and not this paragraph (b)(2). The deemed 
sale of the stock of Target Subsidiary is dis-
regarded and instead Target Subsidiary is 
deemed to sell all of its assets to an unre-
lated person. The ADADP on the deemed 
asset disposition of Target Subsidiary as de-
termined under § 1.336–3 is $3,300. Assume 
that the ADADP is allocated $900 to Asset 4 
and $2,400 to Asset 5 under § 1.336–3. Old Tar-
get Subsidiary realized a net loss of $200 on 
the deemed asset disposition ($400 gain real-
ized on Asset 4 and $600 loss realized on Asset 
5). However, because a portion of Target 
stock was distributed during the 12-month 
disposition period, for purposes of deter-
mining the amount of disallowed loss on the 
deemed sale of the assets of Target Sub-
sidiary, the portion of the 100 shares of Tar-
get Subsidiary stock deemed sold pursuant 
to the section 336(e) election for Target Sub-
sidiary multiplied by the disallowed loss 
fraction with respect to Target stock are 
treated as having been distributed. Thus, for 
purposes of determining the amount of dis-
allowed loss on the deemed asset disposition 
of Target Subsidiary’s assets, 88.89 shares of 
Target Subsidiary common stock (100 shares 
owned by Target multiplied by the dis-
allowed loss fraction with respect to Target 
stock, $8,000/$9,000) are treated as distributed 
during the 12-month disposition period. The 
total amount of disallowed loss with respect 
to the deemed asset disposition of Target 
Subsidiary’s assets equals $177.78 ($200 net 
loss realized on the deemed disposition of As-
sets 4 and 5 multiplied by the disallowed loss 
fraction with respect to Target Subsidiary, 
the numerator of which is $3,556, the value 
on July 1, the disposition date, of the 88.89 
shares of Target Subsidiary common stock 
deemed distributed during the 12-month dis-
position period (88.89 shares × $40) and the de-
nominator of which is $4,000 (the sum of $444, 
the value on July 1 of the 11.11 shares of Tar-
get Subsidiary common stock deemed sold in 
the qualified stock disposition pursuant to 
the section 336(e) election for Target Sub-
sidiary (11.11 shares × $40) and $3,556, the 
value on July 1 of the 88.89 shares of Target 
Subsidiary common stock deemed distrib-
uted during the 12-month disposition pe-
riod)). All of the disallowed loss is allocated 
to Asset 5, the only loss asset. Accordingly, 
Old Target Subsidiary recognizes $400 of gain 

on Asset 4 and recognizes $422.22 of loss on 
Asset 5 (realized loss of $600 less allocated 
disallowed loss of $177.78) or a recognized net 
loss of $22.22 on the deemed asset disposition. 

(C) Tiered targets. In the case of par-
ent-subsidiary chains of corporations 
making section 336(e) elections, the 
deemed asset disposition of a higher- 
tier subsidiary is considered to precede 
the deemed asset disposition of a 
lower-tier subsidiary. 

(ii) Old target—deemed purchase—(A) 
In general. Immediately after the 
deemed asset disposition described in 
paragraph (b)(2)(i)(A) of this section, 
old target is treated as acquiring all of 
its assets from an unrelated person in a 
single, separate transaction at the 
close of the disposition date (but before 
the distribution described in paragraph 
(b)(2)(iii)(A) of this section) in ex-
change for an amount equal to the 
AGUB as determined under § 1.336–4. 
Old target allocates the consideration 
deemed paid in the transaction in the 
same manner as new target would 
under §§ 1.338–6 and 1.338–7 in order to 
determine the basis in each of the pur-
chased assets. 

(B) Tiered targets. In the case of par-
ent-subsidiary chains of corporations 
making section 336(e) elections with re-
spect to a qualified stock disposition 
described, in whole or in part, in sec-
tion 355(d)(2) or (e)(2), old target’s 
deemed purchase of all its assets is 
considered to precede the deemed asset 
disposition of a lower-tier subsidiary. 

(C) Application of section 197(f)(9), sec-
tion 1091, and other provisions to old tar-
get. Solely for purposes of section 
197(f)(9), section 1091, and any other 
provision designated in the Internal 
Revenue Bulletin by the Internal Rev-
enue Service (see § 601.601(d)(2)(ii) of 
this chapter), old target, in its capac-
ity as seller of assets in the deemed 
asset disposition described in para-
graph (b)(2)(i)(A) of this section, shall 
be treated as a separate and distinct 
taxpayer from, and unrelated to, old 
target in its capacity as acquirer of as-
sets in the deemed purchase described 
in paragraph (b)(2)(ii)(A) of this section 
and for subsequent periods. 

(iii) Seller—distribution of target 
stock—(A) In general. Immediately after 
old target’s deemed purchase of its as-
sets described in paragraph (b)(2)(ii) of 
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this section, seller is treated as distrib-
uting the stock of old target actually 
distributed to its shareholders in the 
qualified stock disposition. No gain or 
loss is recognized by seller on the dis-
tribution. Additionally, if stock of tar-
get is sold, exchanged, or distributed 
outside of the section 355 transaction 
but still as part of a qualified stock 
disposition described, in whole or in 
part, in section 355(d)(2) or (e)(2), no 
gain or loss is recognized by seller on 
such sale, exchange, or distribution. 

(B) Tiered targets. In the case of par-
ent-subsidiary chains of corporations 
making section 336(e) elections with re-
spect to a qualified stock disposition 
described, in whole or in part, in sec-
tion 355(d)(2) or (e)(2), the Federal in-
come tax consequences of the section 
336(e) election for a subsidiary of target 
shall be determined under paragraph 
(b)(1) of this section unless the stock of 
the subsidiary of target is actually dis-
posed of in a qualified stock disposition 
described, in whole or in part, in sec-
tion 355(d)(2) or (e)(2). The deemed liq-
uidation of a lower-tier subsidiary pur-
suant to paragraph (b)(1)(iii) of this 
section is considered to precede the 
deemed liquidation of a higher-tier 
subsidiary. The deemed liquidation of 
the highest tier subsidiary of target is 
considered to precede the distribution 
of old target stock described in para-
graph (b)(2)(iii)(A) of this section. 

(iv) Seller—retention of target stock. If 
seller retains any target stock after 
the disposition date, seller is treated as 
having disposed of the old target stock 
so retained, on the disposition date, in 
a transaction in which no gain or loss 
is recognized, and then, on the day 
after the disposition date, purchasing 
the stock so retained from an unre-
lated person for its fair market value. 
The holding period for the retained 
stock starts on the day after the dis-
position date. For purposes of this 
paragraph (b)(2)(iv), the fair market 
value of all of the target stock equals 
the grossed-up amount realized on the 
sale, exchange, or distribution of re-
cently disposed stock of target (see 
§ 1.336–3(c)). 

(v) Qualification under section 355. Old 
target’s deemed sale of all its assets to 
an unrelated person and old target’s 
deemed purchase of all its assets from 

an unrelated person will not cause the 
distribution of old target to fail to sat-
isfy the requirements of section 355. 
Similarly, any deemed transactions 
under paragraph (b)(1) or (b)(2) of this 
section that a subsidiary of target is 
treated as engaging in will not cause 
the distribution of old target to fail to 
satisfy the requirements of section 355. 
For purposes of applying section 
355(a)(1)(D), seller is treated as having 
disposed of any stock disposed of in the 
qualified stock disposition on the date 
seller actually sold, exchanged, or dis-
tributed such stock. Further, seller’s 
deemed disposition of retained old tar-
get stock under paragraph (b)(2)(iv) of 
this section is disregarded for purposes 
of applying section 355(a)(1)(D). 

(vi) Earnings and profits. The earnings 
and profits of seller and target shall be 
determined pursuant to § 1.312–10 and, if 
applicable, § 1.1502–33(e). For this pur-
pose, target will not be treated as a 
newly created controlled corporation 
and any increase or decrease in target’s 
earnings and profits pursuant to the 
deemed asset disposition will increase 
or decrease, as the case may be, tar-
get’s earnings and profits immediately 
before the allocation described in 
§ 1.312–10. 

(c) Purchaser. Generally, the making 
of a section 336(e) election will not af-
fect the Federal income tax con-
sequences to which purchaser would 
have been subject with respect to the 
acquisition of target stock if a section 
336(e) election was not made. Thus, 
notwithstanding §§ 1.336–2(b)(1)(i)(A), 
1.336–2(b)(1)(iv), and 1.336–2(b)(2)(iii)(A), 
purchaser will still be treated as hav-
ing purchased, received in an exchange, 
or received in a distribution, the stock 
of target so acquired on the date actu-
ally acquired. However, see section 
1223(1)(B) with respect to the holding 
period for stock acquired pursuant to a 
distribution qualifying under section 
355 (or so much of section 356 that re-
lates to section 355). The Federal in-
come tax consequences of the deemed 
asset disposition and liquidation of tar-
get may affect purchaser’s con-
sequences. For example, if seller dis-
tributes the stock of target to its 
shareholders in a qualified stock dis-
position for which a section 336(e) elec-
tion is made, any increase in seller’s 
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earnings and profits as a result of old 
target’s deemed asset disposition and 
liquidation into seller may increase 
the amount of a distribution to the 
shareholders constituting a dividend 
under section 301(c)(1). 

(d) Minority shareholders—(1) In gen-
eral. This paragraph (d) describes the 
treatment of shareholders of old target 
other than seller, a member of seller’s 
consolidated group, and S corporation 
shareholders (whether or not they sell 
or exchange their stock of target). A 
shareholder to which this paragraph (d) 
applies is referred to as a minority 
shareholder. 

(2) Sale, exchange, or distribution of 
target stock by a minority shareholder. A 
minority shareholder recognizes gain 
or loss (as permitted under the general 
principles of tax law) on its sale, ex-
change, or distribution of target stock. 

(3) Retention of target stock by a minor-
ity shareholder. A minority shareholder 
who retains its target stock does not 
recognize gain or loss under this sec-
tion with respect to its shares of target 
stock. The minority shareholder’s basis 
and holding period for that target 
stock are not affected by the section 
336(e) election. Notwithstanding this 
treatment of the minority shareholder, 
if a section 336(e) election is made, tar-
get will still be treated as disposing of 
all of its assets in the deemed asset dis-
position. 

(e) Treatment consistent with an actual 
asset disposition. Except as otherwise 
provided, no provision in this section 
shall produce a Federal income tax re-
sult under subtitle A of the Internal 
Revenue Code that would not occur if 
the parties had actually engaged in the 
transactions deemed to occur because 
of this section, taking into account 
other transactions that actually oc-
curred or are deemed to occur. See 
§ 1.338–1(a)(2) regarding the application 
of other rules of law. 

(f) Treatment of target under other pro-
visions of the Internal Revenue Code. The 
provisions § 1.338–1(b) apply with re-
spect to the treatment of new target 
after a section 336(e) election, treating 
any reference to section 338 or 
338(h)(10) as a reference to section 
336(e). 

(g) Special rules—(1) Target as two cor-
porations. Although target is a single 

corporation under corporate law, if a 
section 336(e) election is made, then, 
except with respect to a distribution 
described in section 355(d)(2) or (e)(2) 
and as provided in § 1.338–1(b)(2), two 
separate corporations, old target and 
new target, generally are considered to 
exist for purposes of subtitle A of the 
Internal Revenue Code. 

(2) Treatment of members of a consoli-
dated group. For purposes of §§ 1.336–1 
through 1.336–5, all members of seller’s 
consolidated group are treated as a sin-
gle seller, regardless of which member 
or members actually dispose of any 
stock. Accordingly, any dispositions of 
stock made by members of the same 
consolidated group shall be treated as 
made by one corporation, and any 
stock owned by members of the same 
consolidated group and not disposed of 
will be treated as stock retained by 
seller. 

(3) International provisions—(i) Source 
and foreign tax credit. The principles of 
section 338(h)(16) apply to section 336(e) 
elections for targets with foreign oper-
ations to ensure that the source and 
foreign tax credit limitation are prop-
erly determined. 

(ii) Allocation of foreign taxes—(A) 
General rule. Except as provided in 
paragraph (g)(3)(ii)(B) of this section, if 
a section 336(e) election is made for 
target and target’s taxable year under 
foreign law (if any) does not close at 
the end of the disposition date, foreign 
tax paid or accrued by new target with 
respect to such foreign taxable year is 
allocated between old target and new 
target. If there is more than one sec-
tion 336(e) election with respect to tar-
get during target’s foreign taxable 
year, foreign tax paid or accrued with 
respect to that foreign taxable year is 
allocated among all old targets and 
new targets. The allocation is made 
based on the respective portions of the 
taxable income (as determined under 
foreign law) for the foreign taxable 
year that are attributable under the 
principles of § 1.1502–76(b) to the period 
of existence of each old target and new 
target during the foreign taxable year. 

(B) Taxes imposed on partnerships and 
disregarded entities. If a section 336(e) 
election is made for target and target 
holds an interest in a disregarded enti-
ty or partnership, the rules of § 1.901– 
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2(f)(4) apply to determine the person 
who is considered for U.S. Federal in-
come tax purposes to pay foreign tax 
imposed at the entity level on the in-
come of the disregarded entity or part-
nership. 

(iii) Disallowance of foreign tax credits 
under section 901(m). For rules that may 
apply to disallow foreign tax credits 
with respect to income not subject to 
United States taxation by reason of a 
covered asset acquisition, see section 
901(m). 

(h) Making the section 336(e) election— 
(1) Consolidated group. If seller(s) and 
target are members of the same con-
solidated group, a section 336(e) elec-
tion is made by completing the fol-
lowing requirements: 

(i) Seller(s) and target must enter 
into a written, binding agreement, on 
or before the due date (including exten-
sions) of the consolidated group’s con-
solidated Federal income tax return for 
the taxable year that includes the dis-
position date, to make a section 336(e) 
election; 

(ii) The common parent of the con-
solidated group must retain a copy of 
the written agreement; 

(iii) The common parent of the con-
solidated group must attach the sec-
tion 336(e) election statement, de-
scribed in paragraphs (h)(5) and (6) of 
this section, to the group’s timely filed 
(including extensions) consolidated 
Federal income tax return for the tax-
able year that includes the disposition 
date; and 

(iv) The common parent of the con-
solidated group must provide a copy of 
the section 336(e) election statement to 
target on or before the due date (in-
cluding extensions) of the consolidated 
group’s consolidated Federal income 
tax return. 

(2) Non-consolidated/non-S corporation 
target. If target is neither a member of 
the same consolidated group as seller 
nor an S corporation, a section 336(e) 
election is made by completing the fol-
lowing requirements: 

(i) Seller and target must enter into 
a written, binding agreement, on or be-
fore the due date (including extensions) 
of seller’s or target’s Federal income 
tax return for the taxable year that in-
cludes the disposition date, whichever 

is earlier, to make a section 336(e) elec-
tion; 

(ii) Seller and target each must re-
tain a copy of the written agreement; 
and 

(iii) Seller and target each must at-
tach the section 336(e) election state-
ment, described in paragraphs (h)(5) 
and (6) of this section, to its timely 
filed (including extensions) Federal in-
come tax return for the taxable year 
that includes the disposition date. 
However, seller’s section 336(e) election 
statement may disregard paragraph 
(h)(6)(xii) of this section (concerning a 
gain recognition election). 

(3) S corporation target. A section 
336(e) election for an S corporation tar-
get is made by completing the fol-
lowing requirements: 

(i) All of the S corporation share-
holders, including those who do not 
dispose of any stock in the qualified 
stock disposition, and the S corpora-
tion target must enter into a written, 
binding agreement, on or before the 
due date (including extensions) of the 
Federal income tax return of the S cor-
poration target for the taxable year 
that includes the disposition date, to 
make a section 336(e) election; 

(ii) S corporation target must retain 
a copy of the written agreement; and 

(iii) S corporation target must attach 
the section 336(e) election statement, 
described in paragraphs (h)(5) and (6) of 
this section, to its timely filed (includ-
ing extensions) Federal income tax re-
turn for the taxable year that includes 
the disposition date. 

(4) Tiered targets. In the case of par-
ent-subsidiary chains of corporations 
making section 336(e) elections, in 
order to make a section 336(e) election 
for a lower-tier target (target sub-
sidiary), the requirements described in 
paragraph (h)(1) or (h)(2), of this sec-
tion, whichever is applicable to the 
qualified stock disposition of target 
subsidiary, must be satisfied. The writ-
ten agreement described in paragraph 
(h)(1) or (h)(2) of this section for the 
section 336(e) election with respect to 
target subsidiary may be either a sepa-
rate written agreement between target 
subsidiary and the corporation deemed 
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to dispose of the stock of target sub-
sidiary or may be included in the writ-
ten agreement between seller(s) (or the 
S corporation shareholders) and target. 

(5) Section 336(e) election statement—(i) 
In general. The section 336(e) election 
statement must be entitled ‘‘THIS IS 
AN ELECTION UNDER SECTION 336(e) 
TO TREAT THE DISPOSITION OF 
THE STOCK OF [insert name and em-
ployer identification number of target] 
AS A DEEMED SALE OF SUCH COR-
PORATION’S ASSETS.’’ The section 
336(e) election statement must include 
the information described in paragraph 
(h)(6) of this section. The relevant in-
formation for each S corporation 
shareholder and, notwithstanding para-
graph (g)(2) of this section, each con-
solidated group member that disposes 
of or retains target stock must be set 
forth individually, not in the aggre-
gate. 

(ii) Target subsidiaries. In the case of a 
section 336(e) election for a target sub-
sidiary, a separate statement must be 
filed for each target subsidiary. In pre-
paring the section 336(e) election state-
ment with respect to a target sub-
sidiary, any reference to seller in para-
graph (h)(6) of this section should be 
considered a reference to the corpora-
tion deemed to dispose of the stock of 
the target subsidiary and any reference 
to target in paragraphs (h)(5)(i) and 
(h)(6) of this section should be consid-
ered a reference to the target sub-
sidiary. 

(6) Contents of section 336(e) election 
statement. The section 336(e) election 
statement must include: 

(i) The name, address, taxpayer iden-
tifying number (TIN), taxable year, and 
state of incorporation (if any) of the 
seller(s) or the S corporation share-
holder(s); 

(ii) The name, address, employer 
identification number (EIN), taxable 
year, and state of incorporation of the 
common parent, if any, of seller(s); 

(iii) The name, address, EIN, taxable 
year, and state of incorporation of tar-
get; 

(iv) The name, address, TIN, taxable 
year, and state of incorporation (if 
any) of any 80-percent purchaser; 

(v) The name, address, TIN, taxable 
year, and state of incorporation (if 
any) of any purchaser that holds non-

recently disposed stock within the 
meaning of § 1.336–1(b)(18); 

(vi) The disposition date; 
(vii) The percentage of target stock 

that was disposed of by each seller or S 
corporation shareholder in the quali-
fied stock disposition; 

(viii) The percentage of target stock 
that was disposed of by each seller or S 
corporation shareholder in the quali-
fied stock disposition on or before the 
disposition date; 

(ix) A statement regarding whether 
target realized a net loss on the 
deemed asset disposition; 

(x) If target realized a net loss on the 
deemed asset disposition, a statement 
regarding whether any stock of target 
or that of any higher-tier corporation 
up through the highest-tier corpora-
tion for which a section 336(e) election 
was made by any seller(s) or S corpora-
tion shareholder(s) was distributed dur-
ing the 12-month disposition period. If 
so, also provide a statement regarding 
whether any stock of target or that of 
any higher-tier corporation up through 
the highest-tier corporation for which 
a section 336(e) election was made was 
actually sold or exchanged (rather than 
deemed sold in a deemed asset disposi-
tion) by any seller(s) or S corporation 
shareholder(s) in a qualified stock dis-
position; 

(xi) The percentage of target stock 
that was retained by each seller or S 
corporation shareholder after the dis-
position date; 

(xii) The name, address, and TIN of 
any purchaser that made a gain rec-
ognition election pursuant to § 1.336– 
4(c). A copy of the gain recognition 
election statement must be retained by 
the filer of the section 336(e) election 
statement designated as the appro-
priate party in § 1.336–4(c)(3); and 

(xiii) A statement that each of the 
seller(s) or S corporation share-
holder(s) (as applicable) and target 
have executed a written, binding agree-
ment to make a section 336(e) election. 

(7) Asset Allocation Statement. Old tar-
get and new target must report infor-
mation concerning the deemed sale of 
target’s assets on Form 8883, ‘‘Asset Al-
location Statement Under Section 
338,’’ (making appropriate adjustments 
to report the results of the section 
336(e) election), or on any successor 
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form prescribed by the Internal Rev-
enue Service, in accordance with 
forms, instructions, or other appro-
priate guidance provided by the Inter-
nal Revenue Service. In addition, in 
the case of a section 336(e) election as 
the result of a transaction described in 
section 355(d)(2) or (e)(2), old target 
should file two Forms 8883, (or suc-
cessor forms), one in its capacity as the 
seller of the assets in the deemed asset 
disposition described in paragraph 
(b)(2)(i) of this section and one in its 
capacity as the purchaser of the assets 
in the deemed purchase described in 
paragraph (b)(2)(ii) of this section. 

(8) Examples. The following examples 
illustrate the provisions of paragraph 
(h) of this section. 

Example 1. (i) Facts. Seller owns all of the 
stock of Target and Target owns all of the 
stock of Target Subsidiary. Seller is the 
common parent of a consolidated group that 
includes Target. However, Target Subsidiary 
is not included in the consolidated group 
pursuant to section 1504(a)(3). On Date 1, 
Seller sells 80 percent of its Target stock to 
A and distributes the remaining 20 percent of 
Target stock to Seller’s unrelated share-
holders. 

(ii) Making of election for Target. Because 
Seller and Target are members of a consoli-
dated group, in order to make a section 
336(e) election for the qualified stock disposi-
tion of Target, the requirements of para-
graph (h)(1) of this section must be satisfied. 
On or before the due date of Seller group’s 
consolidated Federal income tax return that 
includes Date 1, Seller and Target must 
enter into a written, binding agreement to 
make a section 336(e) election; Seller must 
retain a copy of the written agreement; Sell-
er must attach the section 336(e) election 
statement to the group’s timely filed con-
solidated return for the taxable year that in-
cludes Date 1, and Seller must provide a copy 
of the section 336(e) election statement to 
Target on or before the due date (including 
extensions) of the consolidated return. 

(iii) Making of election for Target Subsidiary. 
Because Target and Target Subsidiary do not 
join in the filing of a consolidated Federal 
income tax return and Target Subsidiary is 
not an S corporation, in order to make a sec-
tion 336(e) election for the qualified stock 
disposition of Target Subsidiary, the require-
ments of paragraph (h)(2) of this section 
must be satisfied. On or before the due date 
of Seller group’s consolidated Federal in-
come tax return that includes Date 1, or Tar-
get Subsidiary’s Federal income tax return 
that includes Date 1, whichever is earlier, ei-
ther Target Subsidiary must join in the writ-
ten agreement described in paragraph (ii) of 

this Example 1 to make a section 336(e) elec-
tion with respect to the qualified stock dis-
position of Target Subsidiary or Target and 
Target Subsidiary must enter into a separate 
written, binding agreement to make a sec-
tion 336(e) election with respect to the quali-
fied stock disposition of Target Subsidiary; 
Seller (as agent of the consolidated group 
that includes Target) and Target Subsidiary 
each must retain a copy of the written agree-
ment; and Seller (as agent of the consoli-
dated group that includes Target) and Target 
Subsidiary each must attach the section 
336(e) election statement with respect to the 
qualified stock disposition of Target Sub-
sidiary to its timely filed Federal income tax 
return for the taxable year that includes 
Date 1. In preparing the section 336(e) elec-
tion statement, paragraph (i) of the state-
ment should include the relevant informa-
tion for Target, paragraph (ii) of the state-
ment should include the relevant informa-
tion for Seller, paragraph (iii) of the state-
ment should include the relevant informa-
tion for Target Subsidiary, paragraphs (vii) 
through (xi) of the statement should provide 
information for both Seller’s actual sale and 
distribution of Target stock as well as infor-
mation for Target’s deemed sale of Target 
Subsidiary stock, and paragraph (xiii) of the 
statement should include a statement that 
Seller, Target, and Target Subsidiary, or 
Target and Target Subsidiary, whichever is 
appropriate, have executed a written, bind-
ing agreement to make a section 336(e) elec-
tion with respect to the qualified stock dis-
position of Target Subsidiary. 

Example 2. (i) Facts. A and B each own 45 
percent and C owns the remaining 10 percent 
of the stock of S Corporation Target, an S 
corporation. S Corporation Target owns 80 
percent of the stock of Target Subsidiary 
and D owns the remaining 20 percent. On 
Date 1, A and B each sell all of their S Cor-
poration Target stock to an unrelated indi-
vidual. C retains his 10 percent of the stock 
of S Corporation Target. 

(ii) Making of election for S Corporation Tar-
get. Because S Corporation Target is an S 
Corporation Target, in order to make a sec-
tion 336(e) election for the qualified stock 
disposition of S Corporation Target, the re-
quirements of paragraph (h)(3) of this section 
must be satisfied. On or before the due date 
of S Corporation Target’s Federal income 
tax return that includes Date 1, A, B, C, and 
S Corporation Target must enter into a writ-
ten, binding agreement to make a section 
336(e) election; S Corporation Target must 
retain a copy of the written agreement; and 
S Corporation Target must attach the sec-
tion 336(e) election statement to its timely 
filed Federal income tax return for the tax-
able year that includes Date 1. 
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(iii) Making of election for Target Subsidiary. 
Because Target Subsidiary is neither a mem-
ber of the same consolidated group as S Cor-
poration Target nor is an S corporation, in 
order to make a section 336(e) election for 
the qualified stock disposition of Target 
Subsidiary, the requirements of paragraph 
(h)(2) of this section must be satisfied. On or 
before the due date of S Corporation Target’s 
Federal income tax return that includes 
Date 1, or Target Subsidiary’s Federal in-
come tax return that includes Date 1, which-
ever is earlier, either Target Subsidiary 
must join in the written agreement described 
in paragraph (ii) of this Example 2 to make a 
section 336(e) election with respect to the 
qualified stock disposition of Target Sub-
sidiary or S Corporation Target and Target 
Subsidiary must enter into a separate writ-
ten, binding agreement to make a section 
336(e) election with respect to the qualified 
stock disposition of Target Subsidiary; S 
Corporation Target and Target Subsidiary 
each must retain a copy of the written agree-
ment; and S Corporation Target and Target 
Subsidiary each must attach the section 
336(e) election statement to its timely filed 
Federal income tax return for the taxable 
year that includes Date 1. In preparing the 
section 336(e) election statement, paragraph 
(i) of the statement should include the rel-
evant information for S Corporation Target, 
paragraph (iii) of the statement should in-
clude the relevant information for Target 
Subsidiary, paragraphs (vii) through (xi) of 
the statement should provide information 
for both A’s and B’s actual sale and C’s ac-
tual retention of S Corporation Target stock 
as well as information for S Corporation Tar-
get’s deemed sale of Target Subsidiary stock, 
and paragraph (xiii) of the statement should 
include a statement that A, B, C, S Corpora-
tion Target, and Target Subsidiary, or S Cor-
poration Target and Target Subsidiary, 
whichever is appropriate, have executed a 
written, binding agreement to make a sec-
tion 336(e) election with respect to the quali-
fied stock disposition of Target Subsidiary. 

(i) [Reserved] 
(j) Protective section 336(e) election. 

Taxpayers may make a protective elec-
tion under section 336(e) in connection 
with a transaction. Such an election 
will have no effect if the transaction 
does not constitute a qualified stock 
disposition, as defined in § 1.336–1(b)(6), 
but will otherwise be binding and irrev-
ocable. 

(k) Examples. The following examples 
illustrate the provisions of this sec-
tion. 

Example 1. Sale of 100 percent of Target stock. 
(i) Facts. Parent owns all 100 shares of Tar-
get’s only class of stock. Target’s only assets 

are two parcels of land. Parcel 1 has a basis 
of $5,000 and Parcel 2 has a basis of $4,000. 
Target has no liabilities. On July 1 of Year 1, 
Parent sells all 100 shares of Target stock to 
A for $100 per share. Parent incurs no selling 
costs and A incurs no acquisition costs. On 
July 1, the value of Parcel 1 is $7,000 and the 
value of Parcel 2 is $3,000. A section 336(e) 
election is made. 

(ii) Consequences. The sale of Target stock 
constitutes a qualified stock disposition. 
July 1 of Year 1 is the disposition date. Ac-
cordingly, pursuant to the section 336(e) 
election, for Federal income tax purposes, 
rather than treating Parent as selling the 
stock of Target to A, the following events 
are deemed to occur. Target is treated as if, 
on July 1, it sold all of its assets to an unre-
lated person in exchange for the ADADP of 
$10,000, which is allocated $7,000 to Parcel 1 
and $3,000 to Parcel 2 (see §§ 1.336–3 and 1.338– 
6 for determination of amount and allocation 
of ADADP). Target recognizes gain of $2,000 
on Parcel 1 and loss of $1,000 on Parcel 2. New 
Target is then treated as acquiring all its as-
sets from an unrelated person in a single 
transaction in exchange for the amount of 
the AGUB of $10,000, which is allocated $7,000 
to Parcel 1 and $3,000 to Parcel 2 (see §§ 1.336– 
4, 1.338–5, and 1.338–6 for determination of 
amount and allocation of AGUB). Old Target 
is treated as liquidating into Parent imme-
diately thereafter, distributing the $10,000 
deemed received in exchange for Parcel 1 and 
Parcel 2 in a transaction qualifying under 
section 332. Parent recognizes no gain or loss 
on the liquidation. A’s basis in New Target 
stock is $100 per share, the amount paid for 
the stock. 

Example 2. Sale of 80 percent of Target stock. 
(i) Facts. The facts are the same as in Exam-
ple 1 except that Parent only sells 80 shares 
of its Target stock to A and retains the other 
20 shares. 

(ii) Consequences. The results are the same 
as in Example 1 except that Parent also is 
treated as purchasing from an unrelated per-
son on July 2, the day after the disposition 
date, the 20 shares of Target stock (New Tar-
get stock) not sold to A, for their fair mar-
ket value as determined under § 1.336– 
2(b)(1)(v) of $2,000 ($100 per share). 

Example 3. Distribution of 100 percent of Tar-
get stock. (i) Facts. The facts are the same as 
in Example 1 except that instead of on July 1 
Parent selling 100 shares of Target stock to 
A, Parent distributes 100 shares to its share-
holders, all of whom are unrelated to Parent, 
in a transaction that does not qualify under 
section 355. The value of Target stock on 
July 1 is $100 per share. 

(ii) Consequences. The distribution of Tar-
get stock constitutes a qualified stock dis-
position. July 1 of Year 1 is the disposition 
date. Accordingly, pursuant to the section 
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336(e) election, for Federal income tax pur-
poses, rather than treating Parent as distrib-
uting the stock of Target to its shareholders, 
the following events are deemed to occur. 
Target is treated as if, on July 1, it sold all 
of its assets to an unrelated person in ex-
change for the ADADP of $10,000, which is al-
located $7,000 to Parcel 1 and $3,000 to Parcel 
2 (see §§ 1.336–3 and 1.338–6 for determination 
of amount and allocation of ADADP). Target 
recognizes gain of $2,000 on Parcel 1 and loss 
of $1,000 on Parcel 2. Because Target’s losses 
realized on the deemed asset disposition do 
not exceed Target’s gains realized on the 
deemed asset disposition, Target can recog-
nize all of the losses from the deemed asset 
disposition (see § 1.336–2(b)(1)(i)(B)). New Tar-
get is then treated as acquiring all its assets 
from an unrelated person in a single trans-
action in exchange for the amount of the 
AGUB of $10,000, which is allocated $7,000 to 
Parcel 1 and $3,000 to Parcel 2 (see §§ 1.336–4, 
1.338–5, and 1.338–6 for determination of 
amount and allocation of AGUB). Old Target 
is treated as liquidating into Parent imme-
diately thereafter, distributing the $10,000 
deemed received in exchange for Parcel 1 and 
Parcel 2 in a transaction qualifying under 
section 332. Parent recognizes no gain or loss 
on the liquidation. On July 1, immediately 
after the deemed liquidation of Target, Par-
ent is deemed to purchase from an unrelated 
person 100 shares of New Target stock and 
distribute those New Target shares to its 
shareholders. Parent recognizes no gain or 
loss on the deemed distribution of the shares 
under § 1.336–2(b)(1)(iv). The shareholders re-
ceive New Target stock as a distribution pur-
suant to section 301 and their basis in New 
Target stock received is its fair market 
value pursuant to section 301(d). 

Example 4. Distribution of 80 percent of Tar-
get stock. (i) Facts. The facts are the same as 
in Example 3 except that Parent distributes 
only 80 shares of Target stock to its share-
holders and retains the other 20 shares. 

(ii) Consequences. The results are the same 
as in Example 3 except that Parent is treated 
as purchasing on July 1 only 80 shares of New 
Target stock and as distributing only 80 
shares of New Target stock to its share-
holders and then as purchasing (and retain-
ing) on July 2, the day after the disposition 
date, 20 shares of New Target stock at their 
fair market value as determined under 
§ 1.336–2(b)(1)(v), $2,000 ($100 per share). 

Example 5. Part sale, part distribution. (i) 
Facts. Parent owns all 100 shares of Target’s 
only class of stock. Target has two assets, 
both of which are buildings used in its busi-
ness. Building 1 has a basis of $6,000 and 
Building 2 has a basis of $5,100. Target has no 
liabilities. On January 1 of Year 1, Parent 
sells 50 shares of Target to A for $88 per 
share. Parent incurred no selling costs with 
respect to the sale of Target stock and A in-
curred no acquisition costs with respect to 

the purchase. On July 1 of Year 1, when the 
value of Target stock is $120 per share, Par-
ent distributes 30 shares of Target to Par-
ent’s unrelated shareholders. Parent retains 
the remaining 20 shares. On July 1, the value 
of Building 1 is $7,800 and the value of Build-
ing 2 is $4,200. A section 336(e) election is 
made. 

(ii) Consequences. Because the sale of the 50 
shares and the distribution of the 30 shares 
occurred within a 12-month disposition pe-
riod, the 80 shares of Target stock sold and 
distributed were disposed of in a qualified 
stock disposition. July 1 of Year 1 is the dis-
position date. On July 1, Target is treated as 
if it sold its assets to an unrelated person in 
exchange for the ADADP, $10,000 ($8,000 ((50 
shares × $88) + (30 shares × $120))/.80 ($9,600 (80 
shares × $120)/$12,000 (100 shares × $120))), 
which is allocated to Buildings 1 and 2 in 
proportion to their fair market values, $6,500 
to Building 1 and $3,500 to Building 2 (see 
§§ 1.336–3 and 1.338–6 for determination of 
amount and allocation of ADADP). Target 
realizes a gain of $500 on the deemed sale of 
Building 1 ($6,500–$6,000). Target realizes a 
loss of $1,600 on the deemed sale of Building 
2 ($3,500–$5,100). Target recognizes all of its 
gains on the deemed asset disposition. How-
ever, because 30 shares of Target stock were 
distributed during the 12-month disposition 
period and there was a net loss of $1,100 real-
ized on the deemed disposition of Buildings 1 
and 2, $413 of the loss on the deemed sale is 
disallowed (see § 1.336–2(b)(1)(i)(B)(2) for the 
determination of the disallowed loss 
amount). New Target is then treated as ac-
quiring all its assets from an unrelated per-
son in a single transaction in exchange for 
the amount of the AGUB, $10,000 ($8,000 ((50 
shares × $88) + (30 shares × $120)) × 1.25 ((100– 
0)/80)), which is allocated to Buildings 1 and 
2 in proportion to their fair market values, 
$6,500 to Building 1 and $3,500 to Building 2 
(see §§ 1.336–4, 1.338–5, and 1.338–6 for deter-
mination of amount and allocation of 
AGUB). Old Target is treated as liquidating 
into Parent immediately after the deemed 
asset disposition, distributing the $10,000 
deemed received in exchange for its assets in 
a transaction qualifying under section 332. 
Parent recognizes no gain or loss on the liq-
uidation. Parent is then deemed to purchase 
30 shares of New Target stock from an unre-
lated person on July 1, and to distribute 
those 30 New Target shares to its share-
holders. Parent recognizes no gain or loss on 
the deemed distribution of the 30 shares 
under § 1.336–2(b)(1)(iv). Parent is then 
deemed to purchase (and retain) on July 2, 
the day after the disposition date, 20 shares 
of New Target stock at their fair market 
value as determined under § 1.336–2(b)(1)(v), 
$2,000 ($100 per share (20 shares multiplied by 
$100 fair market value per share ($10,000 
grossed-up amount realized on the sale and 
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distribution of 80 shares of target stock di-
vided by 100 shares)). A is treated as having 
purchased the 50 shares of New Target stock 
on January 1 of Year 1 at a cost of $88 per 
share, the same as if no section 336(e) elec-
tion had been made. Parent’s shareholders 
are treated as receiving New Target stock on 
July 1 of Year 1 as a distribution pursuant to 
section 301 and their basis in New Target 
stock received is $120 per share, its fair mar-
ket value, pursuant to section 301(d), the 
same as if no section 336(e) election had been 
made. 

Example 6. Sale of Target stock by consoli-
dated group members. (i) Facts. Parent owns 
all of the stock of Sub and 50 of the 100 out-
standing shares of Target stock. Sub owns 
the remaining 50 shares of Target stock. Tar-
get’s assets have an aggregate basis of $9,000. 
Target has no liabilities. Parent, Sub, and 
Target file a consolidated Federal income 
tax return. On February 1 of Year 1, Parent 
sells 30 shares of its Target stock to A for 
$2,400. On March 1 of Year 1, Sub sells all 50 
shares of its Target stock to B for $5,600. Nei-
ther Parent nor Sub incurred any selling 
costs. Neither A nor B incurred any acquisi-
tion costs. A section 336(e) election is made. 

(ii) Consequences. Because Parent and Sub 
are members of the same consolidated group, 
their sale of Target stock is treated as made 
by one seller (see paragraph (g)(2) of this sec-
tion), and the sales of Target stock con-
stitute a qualified stock disposition. March 1 
of Year 1 is the disposition date. For Federal 
income tax purposes, Parent and Sub are not 
treated as selling the stock of Target to A 
and B, respectively. Instead, the following 
events are deemed to occur. Old Target is 
treated as if, on March 1, it sold all its assets 
to unrelated person in exchange for the 
ADADP, $10,000 (see § 1.336–3 for determina-
tion of ADADP), recognizing a net gain of 
$1,000. New Target is then treated as acquir-
ing all its assets from an unrelated person in 
a single transaction in exchange for the 
amount of the AGUB, $10,000 (see §§ 1.336–4 
and 1.338–5 for the determination of AGUB). 
Old Target is treated as liquidating into Par-
ent and Sub immediately thereafter, distrib-
uting the $10,000 deemed received in ex-
change for its assets in a transaction quali-
fying under section 332 (see § 1.1502–34). Nei-
ther Parent nor Sub recognizes gain or loss 
on the liquidation. Parent is then treated as 
purchasing from an unrelated person on 
March 2, the day after the disposition date, 
the 20 shares of Target stock (New Target 
stock) retained for their fair market value as 
determined under § 1.336–2(b)(1)(v), $2,000 ($100 
per share). A is treated as having purchased 
30 shares of New Target stock on February 1 
of Year 1 at a cost of $2,400 ($80 per share), 
the same as if no section 336(e) election had 
been made. B is treated as having purchased 
50 shares of New Target stock on March 1 of 
Year 1 at a cost of $5,600 ($112 per share), the 

same as if no section 336(e) election had been 
made. 

Example 7. Sale of Target stock by non-con-
solidated group members. (i) Facts. The facts 
are the same as in Example 6 except that Par-
ent, Sub, and Target do not join in the filing 
of a consolidated Federal income tax return. 

(ii) Consequences. Because Parent and Sub 
do not join in the filing of a consolidated 
Federal income tax return and no single sell-
er sells, exchanges, or distributes Target 
stock meeting the requirements of section 
1504(a)(2), the transaction does not con-
stitute a qualified stock disposition. The sec-
tion 336(e) election made with respect to the 
disposition of Target stock has no effect. 

Example 8. Distribution of 80 percent of Tar-
get stock in complete redemption of a greater- 
than-50-percent shareholder. (i) Facts. A and B 
own 51 and 49 shares, respectively, of Seller’s 
only class of stock. Seller owns all 100 shares 
of Target’s only class of stock. Seller distrib-
utes 80 shares of Target stock to A in com-
plete redemption of A’s 51 shares of Seller in 
a transaction that does not qualify under 
section 355. A section 336(e) election is made. 

(ii) Consequences. Prior to the redemption, 
Seller and A would be related persons be-
cause, under section 318(a)(2)(C), any stock of 
a corporation that is owned by Seller would 
be attributed to A because A owns 50 percent 
or more of the value of the stock of Seller. 
However, for purposes of §§ 1.336–1 through 
1.336–5, the determination of whether Seller 
and A are related is made immediately after 
the redemption of A’s stock. See §§ 1.336– 
1(b)(5)(iii) and 1.338–3(b)(3)(ii)(A). After the 
redemption, A no longer owns any stock of 
Seller. Accordingly, A and Seller are not re-
lated persons, as defined in § 1.336–1(b)(12), 
and the distribution of Target stock con-
stitutes a qualified stock disposition. For 
Federal income tax purposes, rather than 
Seller distributing the stock of Target to A, 
the following is deemed to occur. Old Target 
is treated as if it sold its assets to an unre-
lated person. New Target is then treated as 
acquiring all its assets from an unrelated 
person in a single transaction. Immediately 
thereafter, Old Target is treated as liqui-
dating into Seller in a transaction qualifying 
under section 332. Seller recognizes no gain 
or loss on the liquidation. Seller is then 
treated as purchasing 80 shares of New Tar-
get stock from an unrelated person and then 
distributing the 80 shares of New Target 
stock to A in exchange for A’s 51 shares of 
Seller stock. Seller recognizes no gain or 
loss on the distribution of New Target stock 
pursuant to § 1.336–2(b)(1)(iv). Seller is then 
treated as purchasing from an unrelated per-
son on the day after the disposition date the 
20 shares of Target stock (New Target stock) 
retained for their fair market value as deter-
mined under § 1.336–2(b)(1)(v). The Federal in-
come tax consequences to A are the same as 
if no section 336(e) election had been made. 
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Example 9. Pro-rata distribution of 80 percent 
of Target stock. (i) Facts. A and B own 60 and 
40 shares, respectively, of Seller’s only class 
of stock. Seller owns all 100 shares of Tar-
get’s only class of stock. Seller distributes 48 
shares of Target stock to A and 32 shares of 
Target stock to B in a transaction that does 
not qualify under section 355. A section 336(e) 
election is made. 

(ii) Consequences. Any stock of a corpora-
tion that is owned by Seller would be attrib-
uted to A under section 318(a)(2)(C) because, 
after the distribution, A owns 50 percent or 
more of the value of the stock of Seller. 
Therefore, after the distribution, A and Sell-
er are related persons, as defined in § 1.336– 
1(b)(12), and the distribution of Target stock 
to A is not a disposition. Because only 32 
percent of Target stock was sold, exchanged, 
or distributed to unrelated persons, there 
has not been a qualified stock disposition. 
Accordingly, the section 336(e) election made 
with respect to the distribution of Target 
stock has no effect. 

(h) Effective/applicability date. Para-
graph (d)(3)(ii) of this section is appli-
cable to any qualified stock purchase 
or qualified stock disposition (as de-
fined in § 1.336–1(b)(6)) for which the ac-
quisition date or disposition date (as 
defined in § 1.336–1(b)(8)), respectively, 
is on or after May 15, 2013. 

(h) Effective/applicability date. Para-
graph (d)(3)(ii) of this section is appli-
cable to any qualified stock purchase 
or qualified stock disposition (as de-
fined in § 1.336–1(b)(6)) for which the ac-
quisition date or disposition date (as 
defined in § 1.336–1(b)(8)), respectively, 
is on or after May 15, 2013. 

[T.D. 9619, 78 FR 28474, May 15, 2013; 78 FR 
53027, Aug. 28, 2013] 

§ 1.336–3 Aggregate deemed asset dis-
position price; various aspects of 
taxation of the deemed asset dis-
position. 

(a) Scope. This section provides rules 
under section 336(e) to determine the 
aggregate deemed asset disposition 
price (ADADP) for Target. ADADP is 
the amount for which old Target is 
deemed to have sold all of its assets in 
the deemed asset disposition. ADADP 
is allocated among Target’s assets in 
the same manner as the aggregate 
deemed sale price (ADSP) is allocated 
under § 1.338–6 to determine the amount 
for which each asset is deemed to have 
been sold. If a subsequent increase or 
decrease is required under general prin-

ciples of tax law with respect to an ele-
ment of ADADP, the redetermined 
ADADP is allocated among Target’s as-
sets in the same manner as redeter-
mined ADSP is allocated under § 1.338– 
7. 

(b) Determination of ADADP—(1) Gen-
eral rule. ADADP is the sum of— 

(i) The grossed-up amount realized on 
the sale, exchange, or distribution of 
recently disposed stock of Target; and 

(ii) The liabilities of old Target. 
(2) Time and amount of ADADP—(i) 

Original determination. ADADP is ini-
tially determined at the beginning of 
the day after the disposition date of 
Target. General principles of tax law 
apply in determining the timing and 
amount of the elements of ADADP. 

(ii) Redetermination of ADADP. 
ADADP is redetermined at such time 
and in such amount as an increase or 
decrease would be required, under gen-
eral principles of tax law, for the ele-
ments of ADADP. For example, 
ADADP is redetermined because of an 
increase or decrease in the amount re-
alized on the sale or exchange of re-
cently disposed stock of Target or be-
cause liabilities not originally taken 
into account in determining ADADP 
are subsequently taken into account. 
Increases or decreases with respect to 
the elements of ADADP result in the 
reallocation of ADADP among Target’s 
assets in the same manner as ADSP 
under § 1.338–7. 

(c) Grossed-up amount realized on the 
disposition of recently disposed stock of 
Target—(1) Determination of amount. The 
grossed-up amount realized on the dis-
position of recently disposed stock of 
Target is an amount equal to— 

(i) The sum of — 
(A) With respect to recently disposed 

of stock of Target that is not distrib-
uted in the qualified stock disposition, 
the amount realized on the sale or ex-
change of such recently disposed stock 
of Target, determined as if seller or S 
corporation shareholders were required 
to use old Target’s accounting methods 
and characteristics and the installment 
method were not available and deter-
mined without regard to the selling 
costs taken into account under para-
graph (c)(1)(iii) of this section, and 

(B) With respect to recently disposed 
of stock of Target that is distributed in 
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the qualified stock disposition, the fair 
market value of such recently disposed 
stock of Target determined on the date 
of each distribution; 

(ii) Divided by the percentage of Tar-
get stock (by value, determined on the 
disposition date) attributable to the re-
cently disposed stock; 

(iii) Less the selling costs incurred by 
seller or S corporation shareholders in 
connection with the sale or exchange of 
recently disposed stock that reduce its 
amount realized on the sale or ex-
change of the stock (for example, bro-
kerage commissions and any similar 
costs to sell the stock). 

(2) Example. The following example il-
lustrates this paragraph (c): 

Example. Target has two classes of stock 
outstanding, voting common stock and pre-
ferred stock described in section 1504(a)(4). 
Seller owns all 100 shares of each class of 
stock. On March 1 of Year 1, Seller sells 10 
shares of Target voting common stock to A 
for $75. On April 1 of Year 2, Seller distrib-
utes 15 shares of Target voting common 
stock with a fair market value of $120 to B. 
On May 1 of Year 2, Seller distributes 10 
shares of Target voting common stock with 
a fair market value of $110 to C. On July 1 of 
Year 2, Seller sells 55 shares of Target voting 
common stock to D for $550. On July 1 of 
Year 2, the fair market value of all the Tar-
get voting common stock is $1,000 ($10 per 
share) and the fair market value of all the 
preferred stock is $600 ($6 per share). Seller 
incurs $20 of selling costs with respect to the 
sale to A and $60 of selling costs with respect 
to the sale to D. The grossed-up amount real-
ized on the sale, exchange, or distribution of 
recently disposed stock of Target is cal-
culated as follows: The sum of the amount 
realized on the sale or exchange of recently 
disposed stock sold or exchanged (without 
regard to selling costs) and the fair market 
value of the recently disposed stock distrib-
uted is $780 ($120 + $110 + $550) (the 10 shares 
sold to A on March 1 of Year 1 is not recently 
disposed stock because it was not disposed of 
during the 12-month disposition period). The 
percentage of Target stock by value on the 
disposition date attributable to recently dis-
posed stock equals 50% ($800 (80 shares of re-
cently disposed stock × $10, the fair market 
value of each share of Target common stock 
on the disposition date)/$1,600 ($1,000 (the 
total value of Target’s common stock on the 
disposition date) + $600 (the total value of 
Target’s preferred stock on the disposition 
date))). The grossed-up amount realized 
equals $1,500 (($780/.50)¥$60 selling costs). 

(d) Liabilities of old Target—(1) In gen-
eral. In general, the liabilities of old 

Target are measured as of the begin-
ning of the day after the disposition 
date. However, if a Target for which a 
section 336(e) election is made engages 
in a transaction outside the ordinary 
course of business on the disposition 
date after the event resulting in the 
qualified stock disposition of Target or 
a higher-tier corporation, Target and 
all persons related thereto (either be-
fore or after the qualified stock dis-
position) under section 267(b) or section 
707 must treat the transaction for all 
Federal income tax purposes as occur-
ring at the beginning of the day fol-
lowing the transaction and after the 
deemed disposition by old Target. In 
order to be taken into account in 
ADADP, a liability must be a liability 
of Target that is properly taken into 
account in amount realized under gen-
eral principles of tax law that would 
apply if old Target had sold its assets 
to an unrelated person for consider-
ation that included the discharge of its 
liabilities. See § 1.1001–2(a). Such liabil-
ities may include liabilities for the tax 
consequences resulting from the 
deemed asset disposition. 

(2) Time and amount of liabilities. The 
time for taking into account liabilities 
of old Target in determining ADADP 
and the amount of the liabilities taken 
into account is determined as if old 
Target had sold its assets to an unre-
lated person for consideration that in-
cluded the discharge of the liabilities 
by the unrelated person. For example, 
if no amount of a Target liability is 
properly taken into account in amount 
realized as of the beginning of the day 
after the disposition date, the liability 
is not initially taken into account in 
determining ADADP, but it may be 
taken into account at some later date. 

(e) Deemed disposition tax con-
sequences. Gain or loss on each asset in 
the deemed asset disposition is com-
puted by reference to the ADADP allo-
cated to that asset. ADADP is allo-
cated in the same manner as is ADSP 
under § 1.338–6. Although deemed dis-
position tax consequences may in-
crease or decrease ADADP by creating 
or reducing a tax liability, the amount 
of the tax liability itself may be a 
function of the size of the deemed dis-
position tax consequences. Thus, these 
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determinations may require trial and 
error computations. 

(f) Other rules apply in determining 
ADADP. ADADP may not be applied in 
such a way as to contravene other ap-
plicable rules. For example, a capital 
loss cannot be applied to reduce ordi-
nary income in calculating the tax li-
ability on the deemed asset disposition 
for purposes of determining ADADP. 

(g) Examples. The following examples 
illustrate this section. 

Example 1. (i) Facts. The facts are the same 
as in Example 1 of § 1.336–2(b)(1)(i)(B)(3), that 
is, Parent owns 60 of the 100 outstanding 
shares of the common stock of Seller, Sell-
er’s only class of stock outstanding. The re-
maining 40 shares of the common stock of 
Seller are held by shareholders unrelated to 
Seller or each other. Seller owns 95 of the 100 
outstanding shares of Target common stock, 
and all 100 shares of Target preferred stock 
that is described in section 1504(a)(4). The re-
maining 5 shares of Target common stock 
are owned by A. On January 1 of Year 1, Sell-
er sells 72 shares of Target common stock to 
B for $3,520. On July 1 of Year 1, Seller dis-
tributes 12 shares of Target common stock to 
Parent and 8 shares to its unrelated share-
holders in a distribution described in section 
301. Seller retains 3 shares of Target common 
stock and all 100 shares of Target preferred 
stock immediately after July 1. The value of 
Target common stock on July 1 is $60 per 
share. The value of Target preferred stock on 
July 1 is $36 per share. Target has three as-
sets, Asset 1, a Class IV asset, with a basis of 
$1,776 and a fair market value of $2,000, Asset 
2, a Class V asset, with a basis of $2,600 and 
a fair market value of $2,750, and Asset 3, a 
Class V asset, with a basis of $3,900 and a fair 
market value of $3,850. Seller incurred no 
selling costs on the sale of the 72 shares of 
Target common stock to B. Target has no li-
abilities. A section 336(e) election is made. 

(ii) Determination of ADADP. The ADADP 
on the deemed asset disposition of Target is 
determined as follows. The grossed-up 
amount realized on the sale, exchange, or 
distribution of recently disposed stock of 
Target is $8,000, the sum of $3,520, the 
amount realized on the sale to B of the 72 
shares of Target common stock and $480, the 
fair market value on the date distributed of 
the 8 shares of Target common stock distrib-
uted to Seller’s unrelated shareholders in the 
qualified stock disposition, divided by .50, 
the percentage of Target stock by value, de-
termined on the disposition date, attrib-
utable to the recently disposed stock ($4,800 
(80 shares of Target common stock disposed 
of in the qualified stock disposition × $60, the 
value of a share of Target common stock on 
the disposition date) divided by $9,600 ((100, 
the total number of shares of Target com-

mon stock × $60, the value of a share of Tar-
get common stock on the disposition date) + 
(100, the total number of shares of Target 
preferred stock × $36, the value of a share of 
Target preferred stock on the disposition 
date))), minus $0, Seller’s selling costs in 
connection with the sale of the 72 shares of 
Target common stock sold to B. The $8,000 
grossed-up amount realized on the sale, ex-
change, or distribution of recently disposed 
stock of Target is then added to the liabil-
ities of Old Target, $0, to arrive at the 
ADADP, $8,000. 

(iii) Allocation of ADADP. The ADADP of 
$8,000 is allocated first to Asset 1, the Class 
IV asset, but not in excess of Asset 1’s fair 
market value, $2,000. The remaining ADADP 
of $6,000 is allocated between Assets 2 and 3, 
both Class V assets, in proportion to their 
fair market values, but not in excess of their 
fair market values. Because the total fair 
market value of Assets 2 and 3, $6,600, ex-
ceeds the ADADP remaining after allocation 
of a portion of the ADADP to Asset 1, the 
$6,000 remaining ADADP is allocated to As-
sets 2 and 3 in proportion to their respective 
fair market values. Accordingly, $2,500 is al-
located to Asset 2 ($6,000 × ($2,750/($2,750 + 
$3,850))) and $3,500 is allocated to Asset 3 
($6,000 × ($3,850/($2,750 + $3,850))). 

Example 2. (i) Facts. The facts are the same 
as in Example 1 except that Asset 2 is the 
stock of Target Subsidiary, a corporation of 
which Target owns 100 of the 110 shares of 
common stock, the only outstanding class of 
Target Subsidiary stock. The remaining 10 
shares of Target Subsidiary stock are owned 
by D. The value of Target Subsidiary stock 
on July 1 is $27.50 per share. Target Sub-
sidiary has two assets, Asset 4, a Class IV 
asset, with a basis of $800 and a fair market 
value of $1,000, and Asset 5, a Class IV asset, 
with a basis of $2,200 and a fair market value 
of $2,025. Target Subsidiary has no liabilities. 
A section 336(e) election with respect to Tar-
get Subsidiary is also made. 

(ii) Determination of ADADP. The ADADP 
on the deemed asset disposition of Target 
Subsidiary is determined as follows. The 
grossed-up amount realized on the sale, ex-
change, or distribution of recently disposed 
stock of Target Subsidiary is $2,750, ($2,500 
ADADP allocable to Asset 2, the 100 shares of 
the stock of Target Subsidiary owned by 
Target, divided by .909, the percentage of 
Target Subsidiary stock by value, deter-
mined on the disposition date, attributable 
to the recently disposed stock ($2,750 (100 
shares of the stock of Target Subsidiary 
deemed disposed in the qualified stock dis-
position × $27.50, the value of a share of Tar-
get Subsidiary stock on the disposition date) 
divided by $3,025 (110, the total number of 
shares of Target Subsidiary stock × $27.50, 
the value of a share of Target Subsidiary 
stock on the disposition date)), minus $0, 
Seller’s selling costs in connection with the 
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deemed sale of the 100 shares of Target Sub-
sidiary stock). The $2,750 grossed-up amount 
realized on the sale, exchange, or distribu-
tion of recently disposed stock of Target 
Subsidiary is then added to the liabilities of 
Old Target Subsidiary, $0, to arrive at the 
ADADP of Target Subsidiary, $2,750. 

(iii) Allocation of ADADP. Because Assets 4 
and 5 are each assets of the same class, and 
the total fair market value of Assets 4 and 5 
exceeds the $2,750 ADADP of Target Sub-
sidiary, the $2,750 ADADP is allocated to As-
sets 4 and 5 in proportion to their respective 
fair market values. Accordingly, $909 is allo-
cated to Asset 4 ($2,750 × ($1,000/($1,000 + 
$2,025))) and $1,841 is allocated to Asset 5 
($2,750 × ($2,025/($1,000 + $2,025))). 

Example 3. (i) Seller owns all 100 of the out-
standing shares of the common stock of Tar-
get, the only class of Target stock out-
standing. On January 1 of Year 1, Seller sells 
10 shares of Target stock to A for $6,000 ($600 
per share). On August 1 of Year 1, Seller dis-
tributes the remaining 90 shares of Target 
stock to its unrelated shareholders in a 
transaction described in section 355(d)(2) or 
(e)(2). The value of Target stock on August 1 
is $560 per share. Target has two assets, 
Asset 1, which is stock in trade of Target, a 
Class IV asset, with a basis of $15,000 and a 
value of $50,000, and Asset 2, which is stock 
in a publicly traded, unrelated corporation, a 
Class II asset, with a basis of $38,000 and a 
value of $16,000. Target has no liabilities 
other than any liabilities for Federal tax on 
account of the deemed asset disposition. As-
sume Target’s Federal tax rate for any gain 
or income on the deemed asset disposition is 
34 percent. Seller had no selling costs in con-
nection with its sale of the 10 shares of Tar-
get stock. A section 336(e) election is made. 

(ii) Because at least 80 percent of Target 
stock was disposed of (within the meaning of 
§ 1.336–1(b)(5)) by Seller during the 12-month 
disposition period, a qualified stock disposi-
tion occurred. August 1 of Year 1 is the dis-
position date. Accordingly, pursuant to the 
section 336(e) election, for Federal income 
tax purposes, Target is treated as if, on Au-
gust 1, it sold all of its assets to an unrelated 
person in exchange for the ADADP. 

(iii) Under these facts, although a portion 
of the qualified stock disposition was the re-
sult of a stock distribution, because the 
grossed-up amount realized on the disposi-
tion of recently disposed stock of Target, 
$56,400 (($6,000 + ($560 × 90))/1) exceeds Tar-
get’s total basis in its assets, none of the 
losses realized on the deemed asset disposi-
tion are disallowed under § 1.336– 
2(b)(2)(i)(B)(2). Because the grossed-up 
amount realized on the disposition of re-
cently disposed stock of Target exceeds the 
value of Asset 2, the ADADP allocated to 
Asset 2 equals the value of Asset 2, $16,000, 
and Target realizes a $22,000 loss on the 
deemed disposition of Asset 2. None of this 

loss is disallowed under section 1091. See 
§ 1.336–2(b)(2)(ii)(C). Accordingly, Target rec-
ognizes a $22,000 loss on the deemed disposi-
tion of Asset 2. 

(iv) The ADADP allocated to Asset 1 is de-
termined as follows (for purposes of this Ex-
ample 3, TotADADP is the total ADADP for 
the deemed asset disposition, A1ADADP is 
the tentative amount of the total ADADP al-
located to Asset 1, A2ADADP is the amount 
of the total ADADP allocated to Asset 2, G is 
the grossed-up amount realized on the dis-
position of recently disposed stock of Target, 
L is Target’s liabilities other than Target’s 
tax liability for the deemed disposition tax 
consequences, TR is the applicable tax rate, 
and B1 is the adjusted basis of Asset 1 and B2 
is the adjusted basis of Asset 2): 
TotADADP = G + L + (TR × 

(TotADADP¥B1¥B2)) 
A1ADADP = TotADADP¥A2ADADP 
A2ADADP = $16,000 
A1ADADP = TotADADP¥$16,000 
G = ($6,000 + ($560 × 90))/1 
G = $56,400 
TotADADP = $56,400 + 0 + (.34 × 

(TotADADP¥$15,000¥$38,000)) 
TotADADP = $56,400 + .34TotADADP¥$18,020 
.66TotADADP = $38,380 
TotADADP = $58,152 
A1ADADP = $42,152 

(v) Because A1ADADP, $42,152, does not ex-
ceed the value of Asset 1, $50,000, the entire 
A1ADADP is allocated to Asset 1. Old Target 
thus realizes and recognizes a gain of $27,152 
on the deemed disposition of Asset 1 
($42,152¥$15,000). 

[T.D. 9619, 78 FR 28474, May 15, 2013] 

§ 1.336–4 Adjusted grossed-up basis. 

(a) Scope. Except as provided in para-
graphs (b) and (c) of this section or as 
the context otherwise requires, the 
principles of paragraphs (b) through (g) 
of § 1.338–5 apply in determining the ad-
justed grossed-up basis (AGUB) for tar-
get and the consequences of a gain rec-
ognition election. AGUB is the amount 
for which new target is deemed to have 
purchased all of its assets in the 
deemed purchase under § 1.336–2(b)(1)(ii) 
or the amount for which old target is 
deemed to have purchased all of its as-
sets in the deemed purchase under 
§ 1.336–2(b)(2)(ii). AGUB is allocated 
among target’s assets in accordance 
with § 1.338–6 to determine the price at 
which the assets are deemed to have 
been purchased. If a subsequent in-
crease or decrease with respect to an 
element of AGUB is required under 
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general principles of tax law, redeter-
mined AGUB is allocated among tar-
get’s assets in accordance with § 1.338–7. 

(b) Modifications to the principles in 
§ 1.338–5. Solely for purposes of apply-
ing §§ 1.336–1 through 1.336–4, the prin-
ciples of § 1.338–5 are modified as fol-
lows— 

(1) Purchasing corporation; purchaser. 
Any reference to the purchasing cor-
poration shall be treated as a reference 
to a purchaser, as defined in § 1.336– 
1(b)(2). 

(2) Acquisition date; disposition date. 
Any reference to the acquisition date 
shall be treated as a reference to the 
disposition date, as defined in § 1.336– 
1(b)(8). 

(3) Section 338 election; section 
338(h)(10) election; section 336(e) election. 
Any reference to a section 338 election or 
a section 338(h)(10) election shall be 
treated as a reference to a section 
336(e) election, as defined in § 1.336– 
1(b)(11). 

(4) New target; old target. In the case 
of a disposition described in section 
355(d)(2) or (e)(2), any reference to new 
target shall be treated as a reference to 
old target in its capacity as the pur-
chaser of assets pursuant to the section 
336(e) election. 

(5) Recently purchased stock; recently 
disposed stock. Any reference to recently 
purchased stock shall be treated as a 
reference to recently disposed stock, as 
defined in § 1.336–1(b)(17). In the case of 
a distribution of stock, for purposes of 
determining the purchaser’s grossed-up 
basis of recently disposed stock, the 
purchaser’s basis in recently disposed 
stock shall be deemed to be such 
stock’s fair market value on the date it 
was acquired. 

(6) Nonrecently purchased stock; non-
recently disposed stock. Any reference to 
nonrecently purchased stock shall be 
treated as a reference to nonrecently 
disposed stock, as defined in § 1.336– 
1(b)(18). 

(c) Gain recognition election—(1) In 
general. Any holder of nonrecently dis-
posed stock of target may make a gain 
recognition election. The gain recogni-
tion election is irrevocable. Each 
owner of nonrecently disposed stock 
determines its basis amount, and 
therefore the gain recognized pursuant 
to the gain recognition election, by ap-

plying §§ 1.338–5(c) and 1.338–5(d)(3)(ii) 
by reference to its own recently dis-
posed stock and nonrecently disposed 
stock, and not by reference to all re-
cently disposed stock and nonrecently 
disposed stock. 

(2) 80-percent purchaser. If a section 
336(e) election is made for target, any 
80-percent purchaser and all persons re-
lated to the 80-percent purchaser are 
automatically deemed to have made a 
gain recognition election for its non-
recently disposed target stock. 

(3) Non-80-percent purchaser. If not 
automatically deemed made under 
paragraph (c)(2) of this section, a gain 
recognition election is made by a non- 
80-percent purchaser providing, on or 
before the due date for filing the sec-
tion 336(e) election statement by the 
appropriate party, a gain recognition 
election statement, as described in 
paragraph (c)(4) of this section, to the 
appropriate party. If seller and target 
are members of the same consolidated 
group, seller is the appropriate party 
and the common parent of the consoli-
dated group must retain the gain rec-
ognition election statement. If seller 
and target are members of the same af-
filiated group but do not join in the fil-
ing of a consolidated Federal income 
tax return, or if target is an S corpora-
tion, target is the appropriate party 
and target must retain the gain rec-
ognition election statement. If a non- 
80-percent purchaser makes a gain rec-
ognition election, all related persons to 
the non-80-percent purchaser must also 
make a gain recognition election. Oth-
erwise, the gain recognition election 
for the non-80-percent purchaser will 
have no effect. 

(4) Gain recognition election statement. 
A gain recognition election statement 
must include the following declara-
tions (or substantially similar declara-
tions): 

(i) [Insert name, address, and tax-
payer identifying number of person for 
whom gain recognition election is ac-
tually being made] has elected to rec-
ognize gain under § 1.336–4(c) with re-
spect to [his, hers, or its] nonrecently 
disposed stock. 

(ii) [Insert name of person for whom 
gain recognition election is actually 
being made] agrees to report any gain 
under the gain recognition election on 
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[his, hers, or its] Federal income tax 
return (including an amended return, if 
necessary) for the taxable year that in-
cludes the disposition date of [insert 
name and employer identification 
number of target]. 

(d) Examples. The following examples 
illustrate the provisions of this sec-
tion. 

Example 1. On January 1 of Year 1, Seller 
owns 85 shares of Target stock, A owns 8 
shares, B owns 4 shares, and C owns the re-
maining 3 shares. Each of A’s 8 shares, B’s 4 
shares, and C’s 3 shares have a $5 basis. As-
sume that Target has no liabilities. On July 
1 of Year 2, Seller sells 70 shares of Target 
stock to A for $10 per share. On September 1 
of Year 2, Seller sells 5 shares of Target 
stock to B and 5 shares of Target stock to C 
for $14 per share. A section 336(e) election is 
made. A does not make a gain recognition 
election. A incurs $25 of acquisition costs 
and B and C each incur $10 of acquisition 
costs in connection with their respective 
Year 2 purchases. These costs are capitalized 
in the basis of Target stock. September 1 of 
Year 2 is the disposition date. Because A 
owns at least 10 percent of Target stock on 
September 1, the disposition date, and A’s 
original 8 shares of Target stock owned on 
January 1 of Year 1 were not disposed of in 
the qualified stock disposition, A’s original 8 
shares of Target stock are nonrecently dis-
posed stock. Although B’s original 4 shares 
and C’s original 3 shares were not disposed of 
in the qualified stock disposition, because 
neither B nor C owns, with the application of 
section 318(a), other than section 318(a)(4), at 
least 10 percent of the total voting power or 
value of Target stock on the disposition 
date, their original shares are not non-
recently disposed stock. The grossed-up basis 
of recently disposed Target stock is $1,011, 
determined as follows: The purchasers’ (A, B, 
and C) aggregate basis in the recently dis-
posed target stock, determined without re-
gard to acquisition costs, is $840 ((70 × $10) + 
(5 × $14) + (5 × $14)). This amount is multi-
plied by a fraction, the numerator of which 
is 100 minus 8, the percentage of Target 
stock that is nonrecently disposed stock, and 
the denominator of which is 80, the percent-
age of Target stock attributable to recently 
disposed stock ($840 × 92/80 = $966). This 
amount is then increased by the $45 of acqui-
sition costs incurred by A, B, and C to arrive 
at the $1,011 grossed-up basis of recently dis-
posed Target stock ($966 + $45 = $1,011). New 
Target’s AGUB is $1,051, the sum of $1,011, 
the grossed-up basis of recently disposed 
Target stock and $40 (8 × $5), A’s basis in his 
nonrecently disposed Target stock. 

Example 2. The facts are the same as in Ex-
ample 1 except that A makes a gain recogni-
tion election. Pursuant to the gain recogni-

tion election, A is treated as if he sold on 
September 1 of Year 2, the disposition date, 
his 8 shares of nonrecently disposed Target 
stock for the basis amount, and A’s basis in 
nonrecently disposed target stock imme-
diately after the deemed sale is the basis 
amount. A’s basis amount equals his basis in 
his recently disposed Target stock without 
regard to acquisition costs, $700 (70 × $10), 
multiplied by a fraction, the numerator of 
which is 100 minus 8, the percentage of Tar-
get stock, by value, determined on the dis-
position date, which is A’s nonrecently dis-
posed Target stock, and the denominator of 
which is 70, the percentage of Target stock, 
by value, determined on the disposition date, 
which is A’s recently disposed stock, which 
is then multiplied by a fraction, the numer-
ator of which is 8, the percentage of Target 
stock, by value, determined on the disposi-
tion date, attributable to A’s nonrecently 
disposed Target stock and the denominator 
of which is 100 minus the numerator amount. 
Accordingly, A’s basis amount is $80 ($700 × 
92/70 × 8/92). A therefore recognizes gain of $40 
under the gain recognition election ($80 basis 
amount minus A’s $40 basis in his non-
recently disposed stock prior to the gain rec-
ognition election). New Target’s AGUB is 
$1,091, the sum of $1,011, the grossed-up basis 
of all recently disposed Target stock and $80, 
A’s basis in his nonrecently disposed Target 
stock pursuant to the gain recognition elec-
tion. 

Example 3. (i) The facts are the same as in 
Example 3 of § 1.336–3(g), that is, Seller owns 
all 100 of the outstanding shares of the com-
mon stock of Target, the only class of Target 
stock outstanding. On January 1 of Year 1, 
Seller sells 10 shares of Target stock to A for 
$6,000 ($600 per share). On August 1 of Year 1, 
Seller distributes the remaining 90 shares of 
Target stock to its unrelated shareholders in 
a transaction described in section 355(d)(2) or 
(e)(2). The value of Target stock on August 1 
is $560 per share. Target has two assets, 
Asset 1, which is stock in trade of Target, a 
Class IV asset, with a basis of $15,000 and a 
value of $50,000, and Asset 2, which is stock 
in a publicly traded, unrelated corporation, a 
Class II asset, with a basis of $38,000 and a 
value of $16,000. Target has no liabilities 
other than any liabilities for Federal tax on 
account of the deemed asset disposition. As-
sume Target’s Federal tax rate for any gain 
or income on the deemed asset disposition is 
34 percent. Seller had no selling costs in con-
nection with its sale of the 10 shares of Tar-
get stock. A section 336(e) election is made. 
In addition, A incurred $100 of acquisition 
costs with respect to the purchase of the 10 
shares of Target stock. Target’s AGUB in the 
assets deemed acquired pursuant to § 1.336– 
2(b)(2)(ii)(B) is determined as follows (for 
purposes of this Example 3, GRD is the 
grossed-up basis of recently disposed stock, 
BND is the basis in nonrecently disposed 
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stock, TotL is Target’s total liabilities, in-
cluding Target’s tax liability, and X is the 
A’s total acquisition costs): 
AGUB = GRD + BND + TotL 
GRD = ($6,000 + ($560 × 90)) × ((100 ¥ 0)/100) + 

X 
GRD = ($6,000 + $50,400) × (100/100) + $100 
GRD = $56,500 
BND = $0 
TotL = .34 × ($27,152 (Target’s gain recognized 

on deemed disposition of Asset 1) ¥ 

$22,000 (Target’s loss recognized on 
deemed disposition of Asset 2)) (see Ex-
ample 3 of § 1.336–3(g) for determination of 
Target’s gain and loss recognized on 
deemed disposition of Assets 1 and 2) 

TotL = $1,752 
AGUB = $56,500 + $0 + $1,752 
AGUB = $58,252 

(ii) The AGUB allocated to Asset 2 is 
$16,000, the value of Asset 2. Because the ex-
cess of the total AGUB, $58,252, over the por-
tion of the AGUB allocated to Asset 2, 
$16,000, does not exceed the value of Asset 1, 
the AGUB allocated to Asset 1 is such excess, 
$42,252. 

[T.D. 9619, 78 FR 28474, May 15, 2013] 

§ 1.336–5 Effective/applicability date. 
The provisions of §§ 1.336–1 through 

1.336–4 apply to any qualified stock dis-
position for which the disposition date 
is on or after May 15, 2013. 

[T.D. 9619, 78 FR 28474, May 15, 2013] 

EFFECTS ON CORPORATION 

§ 1.337(d)–1 Transitional loss limita-
tion rule. 

(a) Loss limitation rule for transitional 
subsidiary—(1) General rule. No deduc-
tion is allowed for any loss recognized 
by a member of a consolidated group 
with respect to the disposition of stock 
of a transitional subsidiary. However, 
for transactions involving loss shares 
of subsidiary stock occurring on or 
after September 17, 2008, see § 1.1502–36. 
Further, this section does not apply to 
a transaction that is subject to § 1.1502– 
36. 

(2) Allowable loss—(i) In general. Para-
graph (a)(1) of this section does not 
apply to the extent the taxpayer estab-
lishes that the loss is not attributable 
to the recognition of built-in gain by 
any transitional subsidiary on the dis-
position of an asset (including stock 
and securities) after January 6, 1987. 

(ii) Statement of allowable loss. Para-
graph (a)(2)(i) of this section applies 
only if a separate statement entitled 

‘‘Allowable Loss Under § 1.337(d)–1(a)’’ 
is filed with the taxpayer’s return for 
the year of the stock disposition. If the 
separate statement is required to be 
filed with a return the due date (in-
cluding extensions) of which is before 
January 16, 1991, or with a return due 
(including extensions) after January 15, 
1991 but filed before that date, the 
statement may be filed with an amend-
ed return for the year of the disposi-
tion or with the taxpayer’s first subse-
quent return the due date (including 
extensions) of which is after January 
15, 1991. 

(iii) Contents of statement. The state-
ment required under paragraph 
(a)(2)(ii) of this section must contain— 

(A) The name and employer identi-
fication number (E.I.N.) of the transi-
tional subsidiary. 

(B) The basis of the stock of the tran-
sitional subsidiary immediately before 
the disposition. 

(C) The amount realized on the dis-
position. 

(D) The amount of the deduction not 
disallowed under paragraph (a)(1) of 
this section by reason of this para-
graph (a)(2). 

(E) The amount of loss disallowed 
under paragraph (a)(1) of this section. 

(3) Coordination with loss deferral and 
other disallowance rules. (i) For purposes 
of this section, the rules of § 1.1502– 
20(a)(3) apply, with appropriate adjust-
ments to reflect differences between 
the approach of this section and that of 
§ 1.1502–20. 

(ii) Other loss deferral rules. If para-
graph (a)(1) of this section applies to a 
loss subject to deferral or disallowance 
under any other provision of the Code 
or the regulations, the other provision 
applies to the loss only to the extent it 
is not disallowed under paragraph 
(a)(1). 

(4) Definitions. For purposes of this 
section— 

(i) The definitions in § 1.1502–1 apply. 
(ii) Transitional subsidiary means any 

corporation that became a subsidiary 
of the group (whether or not the group 
was a consolidated group) after Janu-
ary 6, 1987. Notwithstanding the pre-
ceding sentence, a subsidiary is not a 
transitional subsidiary if the sub-
sidiary (and each predecessor) was a 
member of the group at all times after 
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