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a lien under the provisions of this title.
If the United States is improperly
named as a party to a judicial pro-
ceeding, the effect is the same as if the
United States were not joined.

(2) Notice of lien filed when the pro-
ceeding is commenced. Where the United
States is not properly joined as a party
in the court proceeding and a notice of
lien has been filed in accordance with
section 6323 (f) or (g) in the place pro-
vided by law for such filing at the time
the action or suit is commenced, a
judgment or judicial sale pursuant to
such a judgment shall be made subject
to and without disturbing the lien of
the United States.

(3) Notice of lien not filed when the pro-
ceeding is commenced—(i) General rule.
Where the United States is not joined
as a party in the court proceeding and
either a notice of lien has not been
filed in accordance with section 6323 (f)
or (g) in the place provided by law for
such filing at the time the action or
suit is commenced, or the law makes
no provision for that filing, a judgment
or judicial sale pursuant to such a
judgment shall have the same effect
with respect to the discharge or divest-
ment of the lien of the United States as
may be provided with respect to these
matters by the local law of the place
where the property is situated.

(ii) Examples. The provisions of sub-
paragraph (3) may be illustrated by the
following examples:

Example 1. A, the first mortgagee of an
apartment building located in State Y, com-
menced a foreclosure action on the mortgage
prior to the time that a notice of a Federal
tax lien, on that building, had been filed.
Under the law of Y, junior liens on real prop-
erty are discharged by a judicial sale pursu-
ant to a judgment in a foreclosure action.
Therefore, the Federal tax lien on the build-
ing will be discharged by the judicial sale.
This result is the same whether the tax lien
arose before or after the date of commence-
ment of the foreclosure action and whether
notice of the tax lien was filed at any time
after commencement of the foreclosure ac-
tion.

Example 2. On January 10, 1969, B dies tes-
tate and devises Blackacre to C. At B’s
death, Blackacre is subject to a first mort-
gage held by D. Realty is subject to adminis-
tration as part of a decedent’s estate under
the laws of State X. However, C takes posses-
sion of Blackacre with the assent of E, the
executor of B’s estate. On January 5, 1970, D

§301.7425-2

commences a foreclosure action on the mort-
gage. Under the law of X, junior liens on real
property are discharged by a judicial sale
pursuant to a judgment in a foreclosure ac-
tion. After commencement of the pro-
ceedings, an assessment for estate taxes is
made and, thereafter, a notice of lien is filed
in accordance with section 6323. The special
lien on Blackacre, arising at the date of B’s
death, for estate taxes under section 6324(a)
will be discharged by the judicial sale be-
cause there are no provisions for filing a no-
tice thereof under law and junior liens are
discharged by the sale under local law. The
lien is discharged even though the executor
failed to obtain a discharge of his personal li-
ability under section 2204. Furthermore, the
general lien on Blackacre under section 6321
will be discharged by the judicial sale be-
cause the foreclosure action was commenced
prior to the time that a notice of lien was
filed.

(4) Proceeds of a judicial sale. If a judi-
cial sale of property pursuant to a
judgment in any civil action or suit to
which the United States is not a party
discharges a lien of the United States
arising under the provisions of the In-
ternal Revenue Code of 1954, the United
States may claim the proceeds of the
sale (exclusive of costs) prior to the
time that distribution of the proceeds
is ordered. The claim of the United
States in such a case is treated as hav-
ing the same priority with respect to
the proceeds as the lien had with re-
spect to the property which was dis-
charged from the lien by the judicial
sale.

[T.D. 7430, 41 FR 35178, Aug. 20, 1976]

§301.7425-2 Discharge of liens; non-
judicial sales.

(a) In general. Section 7425(b) con-
tains provisions with respect to the ef-
fect on the interest of the United
States in property in which the United
States has or claims a lien, or a title
derived from the enforcement of a lien,
of a sale made pursuant to—

(1) An instrument creating a lien on
the property sold,

(2) A confession of judgment on the
obligation secured by an instrument
creating a lien on the property sold, or

(3) A statutory lien on the property
sold.

For purposes of this section, such a
sale is referred to as a ‘‘nonjudicial
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sale.” The term ‘‘nonjudicial sale’ in-
cludes, but is not limited to, the di-
vestment of the taxpayer’s interest in
property which occurs by operation of
law, by public or private sale, by for-
feiture, or by termination under provi-
sions contained in a contract for a deed
or a conditional sales contract. Under
section 7425(b)(1), if a notice of lien is
filed in accordance with section 6323 (f)
or (g), or the title derived from the en-
forcement of a lien is recorded as pro-
vided by local law, more than 30 days
before the date of sale, and the appro-
priate district director is not given no-
tice of the sale (in the manner pre-
scribed in §301.7425-3), the sale shall be
made subject to and without disturbing
the lien or title of the United States.
Under section 7425(b)(2)(C), in any case
in which notice of the sale is given to
the district director not less than 25
days prior to the date of sale (in the
manner prescribed in section
7425(c)(1)), the sale shall have the same
effect with respect to the discharge or
divestment of the lien or title as may
be provided by local law with respect
to other junior liens or other titles de-
rived from the enforcement of junior
liens. A nonjudicial sale pursuant to a
lien which is junior to a tax lien does
not divest the tax lien, even though no-
tice of the nonjudicial sale is given to
the appropriate district director. How-
ever, under the provisions of section
6325(b) and §301.6325-1, a district direc-
tor may discharge the property from a
tax lien, including a tax lien which is
senior to another lien upon the prop-
erty.

(b) Date of sale. In the case of a non-
judicial sale subject to the provisions
of section 7425(b), in order to compute
any period of time determined with ref-
erence to the date of sale, the date of
sale shall be determined in accordance
with the following rules:

(1) In the case of divestment of junior
liens on property resulting directly
from a public sale, the date of sale is
deemed to be the date the public sale is
held, regardless of the date under local
law on which junior liens on the prop-
erty are divested or the title to the
property is transferred,

(2) In the case of divestment of junior
liens on property resulting directly
from a private sale, the date of sale is
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deemed to be the date title to the prop-
erty is transferred, regardless of the
date junior liens on the property are
divested under local law, and

(3) In the case of divestment of junior
liens on property not resulting directly
from a public or private sale, the date
of sale is deemed to be the date on
which junior liens on the property are
divested under local law.

For provisions relating to the right of
redemption of the United States, see
section 7425(d) and §301.7425-4.

(c) Examples. The provisions of this
section may be illustrated by the fol-
lowing examples:

Example 1. (i) Under the law of State M,
upon entry of judgment, the judgment cred-
itor obtains a statutory lien upon the real
property of the judgment debtor, and certain
procedures are provided by which the judg-
ment creditor may execute by public sale
upon such real property. These procedures
provide, among other things, for notification
by personal service or registered or certified
mail to other lien creditors, if any, and pub-
lication of a notice of the sale in a local
newspaper. After the expiration of a pre-
scribed period of time after such notification
and publication, the sheriff of the county
where the real property is located may sell
the property at public sale. After payment of
the amount bid at the public sale, the sheriff
issues to the purchaser a deed to the real
property, and the interests of junior lienors
in the property are divested.

(ii) For purposes of this section, such an
execution sale is a nonjudicial sale described
in section 7425(b) because the sale is made
pursuant to a statutory lien on the property
sold. The date of sale, for purposes of com-
puting a period of time determined with ref-
erence to the date of sale, is the date on
which the public sale is held because junior
liens on the real property are divested di-
rectly as a result of the public sale. This re-
sult obtains even though the junior liens are
legally divested on a later date when the
sheriff issues the deed.

Example 2. (i) Under the law of State N,
mortgages on real property may contain a
power of sale which authorizes the mort-
gagee, upon breach by the mortgagor of one
of the conditions of the mortgage, to have
the mortgaged property sold at public sale.
This public sale must be preceded by notice
by advertisement in a local newspaper, and
the time, place, description of the property,
and other terms of the sale must be speci-
fied. The purchaser at such a public sale ob-
tains a title to the real property which is not
subject to a right of redemption by the mort-
gagor and which divests the interests of the
junior lienors in the property.
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(ii) For purposes of this section, a sale pur-
suant to such a power of sale is a nonjudicial
sale described in section 7425(b) because the
sale is made pursuant to the mortgage in-
strument which created a lien on the prop-
erty sold. The date of the sale, for purposes
of computing a period of time determined
with reference to the date of sale, is the date
of the public sale because junior liens on the
property are divested directly as a result of
the public sale.

Example 3. Assume the same facts as in ex-
ample 2 except that the purchaser at the
public sale obtains a title which is defeasible
by the exercise of a right of redemption in
the mortgagor. The purchaser’s title divests
the interests of junior lienors in the property
as of the time of public sale. The interests of
junior leinors in the property revive if the
mortgagor exercises his right of redemption.
The date of the sale, for purposes of com-
puting a period of time determined with ref-
erence to the date of sale, is the date of the
public sale because junior liens on the prop-
erty are divested directly as a result of the
public sale although such junior liens may be
revived by a subsequent redemption by the
mortgagor.

Example 4. (i) Under the law of State O,
upon breach by a mortgagor of real property
of one of the conditions of the mortgage, the
mortgagee may foreclose the mortgage by
securing possession of the property by one of
several procedures provided by statute.
These procedures are generally referred to as
“‘strict foreclosure.” In order for a fore-
closure to be effective under these proce-
dures, a certificate attesting the fact of
entry must be recorded with the proper reg-
istrar of deeds within 30 days after the mort-
gagee enters the property. During the one-
year period following the date on which the
certificate of entry is recorded, the mort-
gagor or a junior lienor may redeem the
property by paying the mortgagee the
amount of the mortgage obligation. If, dur-
ing such one-year period the property is not
redeemed and the mortgagee’s possession is
continued, the interests of the mortgagor
and the junior lienors in the property are di-
vested as of the date such one-year period ex-
pires.

(ii) For purposes of this section, such a
foreclosure procedure is a nonjudicial sale
described in section 7425(b) because it results
in the divestment of the mortgagor’s inter-
est in the property by operation of law pur-
suant to the mortgage which created a lien
on the property. In addition, because there is
no public or private sale which directly re-
sults in the divestment of junior liens on the
property, the date of sale, for purposes of
computing a period of time determined with
reference to the date of sale, is the date on
which the one-year period following the re-
cording of the certificate of entry expires.
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Example 5. The law of State P contains a
procedure which permits a county to collect
a delinquent tax assessment with respect to
real property by the means of a tax sale of
the property. First, a notice of a public auc-
tion with respect to the tax assessment on
the real property is published in a local
newspaper. At the public auction, the pur-
chaser, upon payment of the delinquent
taxes and interest, obtains from the county
tax collector a tax certificate with respect to
the real property. Because the obtaining of
this tax certificate does not directly result
in the divestment of either the owner’s title
or junior liens with respect to the property,
the public auction is not a nonjudicial sale
described in section 7425(b). At any time be-
fore a tax deed with respect to the property
is issued by the clerk of the county court,
the owner or any holder of a lien or other in-
terest with respect to the property may ob-
tain the tax certificate by paying the holder
of the tax certificate the amount of the
taxes, interest, and costs. After a date which
is two years after the date on which the tax
assessment became delinquent, the holder of
the tax certificate may request the clerk of
the county court to have the property adver-
tised for sale. After advertisement of the
sale, the clerk of the county court conducts
a public sale of the real property and the
purchaser obtains a tax deed. The interests
of all junior lienors in the property are di-
vested and the property is not subject to a
right of redemption under the law of State P.
For purposes of this section, this public sale
is considered to be a nonjudicial sale de-
scribed in section 7425(b) because the sale is
made pursuant to a statutory lien on the
property sold. The date of the sale, for pur-
poses of computing a period of time deter-
mined with reference to the date of sale, is
the date on which the public sale is held at
which the purchaser obtains a tax deed as
this sale directly results in the divestment of
junior liens on the property.

Example 6. The law of State Q contains a
provision which permits a county to collect
a delinquent tax assessment with respect to
real property by the means of a tax sale of
the property. After public notice is given, a
‘‘tax sale’ of the real property is conducted.
Upon payment of the delinquent taxes and
interest, a purchaser obtains a tax certifi-
cate with respect to the real property. If
there is no purchaser at the tax sale, the
property is deemed to be bid in by the State.
Because the obtaining of this tax certificate
by a purchaser or State Q does not directly
result in the divestment of either the own-
er’s title or junior liens with respect to the
property, the tax sale is not a nonjudicial
sale described in section 7425(b). Following
the tax sale, there is a three-year period dur-
ing which any person having an interest in
the property may redeem the property by
paying the holder of the tax certificate the
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amount of taxes, interest, and costs. Unless,
redeemed, the holder of the tax certificate
may obtain an absolute title at the expira-
tion of the period of redemption provided he
serves a notice of the expiration of the re-
demption period upon the owner at least 60
days prior to the date of expiration. Because
there is no public or private sale which di-
rectly results in the divestment of junior
liens on the property, the date of sale, for
purposes of computing a period of time de-
termined with reference to the date of sale,
is the date on which the holder of the tax
certificate obtains absolute title.

[T.D. 7430, 41 FR 35178, Aug. 20, 1976]

§301.7425-3 Discharge of liens; special
rules.

(a) Notice of sale requirements—(1) In
general. Except in the case of the sale
of perishable goods described in para-
graph (c) of this section, a notice (as
described in paragraph (d) of this sec-
tion) of a nonjudicial sale shall be
given, in writing by registered or cer-
tified mail or by personal service, not
less than 25 days prior to the date of
sale (determined under the provisions
of §301.7425-2(b)), to the Internal Rev-
enue Service (IRS) official, office and
address specified in IRS Publication
786, ‘‘Instructions for Preparing a No-
tice of Nonjudicial Sale of Property
and Application for Consent to Sale,”
or any successor publication. The rel-
evant IRS publications may Dbe
downloaded from the IRS Internet site
at htip:/www.irs.gov. Under this sec-
tion, a notice of sale is not effective if
it is given to an office other than the
office listed in the relevant publica-
tion. The provisions of sections 7502
(relating to timely mailing treated as
timely filing) and 7503 (relating to time
for performance of acts where the last
day falls on Saturday, Sunday, or a
legal holiday) apply in the case of no-
tices required to be made under this
paragraph.

(2) Postponement of scheduled sale—(i)
Where notice of sale is given. In the
event that notice of a sale is given in
accordance with subparagraph (1) of
this paragraph (a), with respect to a
scheduled sale which is postponed to a
later time or date, the seller of the
property is required to give notice of
the postponement to the IRS in the
same manner as is required under local
law with respect to other secured credi-

26 CFR Ch. | (4-1-15 Edition)

tors. For example, assume that in
State M local law requires that in the
event of a postponement of a scheduled
foreclosure sale of real property, an
oral announcement of the postpone-
ment at the place and time of the
scheduled sale constitutes sufficient
notice to secured creditors of the post-
ponement. Accordingly, if at the place
and time of a scheduled sale in State M
an oral announcement of the postpone-
ment is made, the Internal Revenue
Service is considered to have notice of
the postponement for the purpose of
this subparagraph.

(i1) Where notice of sale is not given. In
the event that—

(A) Notice of a nonjudicial sale would
not be required under subparagraph (1)
of this paragraph (a), if the sale were
held on the originally scheduled date,

(B) Because of a postponement of the
scheduled sale, more than 30 days
elapse between the originally sched-
uled date of the sale and the date of the
sale, and

(C) A notice of lien with respect to
the property to be sold is filed more
than 30 days before the date of the sale,
notice of the sale is required to be
given to the IRS in accordance with
the provisions of paragraph (a)(1) of
this section. In any case in which no-
tice of sale is required to be given with
respect to a scheduled sale, and notice
of the sale is not given, any postpone-
ment of the scheduled sale does not af-
fect the rights of the United States
under section 7425(b).

(iii) Examples. The provisions of sub-
division (ii) of this subparagraph may
be illustrated by the following exam-
ples:

Example 1. A nonjudicial sale of Blackacre,
belonging to A, a delinquent taxpayer, is
scheduled for December 2, 1968. As no notice
of lien is filed applicable to Blackacre more
than 30 days before December 2, 1968, no no-
tice of sale is given to the IRS. On December
2, 1968, the sale of Blackacre is postponed
until January 15, 1969. A notice of lien with
respect to Blackacre is properly filed on Jan-
uary 2, 1969. The sale of blackacre is held on
January 15, 1969. Even though more than 30
days elapsed between the originally sched-
uled date of the sale (December 2, 1968) and
the date of the sale (January 15, 1969), no no-
tice of sale is required to be given to the IRS
because the notice of lien was not filed more
than 30 days before the date of the sale.

580



		Superintendent of Documents
	2020-01-23T12:53:12-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




