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12 CFR Ch. II (1–1–15 Edition)
Capital planning.

(a) Purpose. This section establishes
capital planning and prior notice and
approval requirements for capital distributions by certain bank holding
companies.
(b) Scope and reservation of authority—
(1) Applicability. Except as provided in
paragraph (c) of this section, this section applies to:
(i) Any top-tier bank holding company domiciled in the United States
with average total consolidated assets
of $50 billion or more ($50 billion asset
threshold);
(ii) Any other bank holding company
domiciled in the United States that is
made subject to this section, in whole
or in part, by order of the Board;
(iii) Any U.S. intermediate holding
company subject to this section pursuant to 12 CFR 252.153; and
(iv) Any nonbank financial company
supervised by the Board that is made
subject to this section pursuant to a
rule or order of the Board.
(2) Average total consolidated assets.
For purposes of this section, average
total consolidated assets means the average of the total consolidated assets
as reported by a bank holding company
on its Consolidated Financial Statements for Bank Holding Companies
(FR Y–9C) for the four most recent consecutive quarters. If the bank holding
company has not filed the FR Y–9C for
each of the four most recent consecutive quarters, average total consolidated assets means the average of the
company’s total consolidated assets, as
reported on the company’s FR Y–9C,
for the most recent quarter or consecutive quarters, as applicable. Average
total consolidated assets are measured
on the as-of date of the most recent FR
Y–9C used in the calculation of the average.
(3) Ongoing applicability. A bank holding company (including any successor
bank holding company) that is subject
to any requirement in this section
shall remain subject to any such requirement unless and until its total
consolidated assets fall below $50 billion for each of four consecutive quarters, as reported on the FR Y–9C and
effective on the as-of date of the fourth
consecutive FR Y–9C.

(4) Reservation of authority. Nothing
in this section shall limit the authority of the Federal Reserve to issue a
capital directive or take any other supervisory or enforcement action, including an action to address unsafe or
unsound practices or conditions or violations of law.
(5) Rule of construction. Unless the
context otherwise requires, any reference to bank holding company in this
section shall include a U.S. intermediate holding company and shall include a nonbank financial company supervised by the Board to the extent
this section is made applicable pursuant to a rule or order of the Board.
(c)
Transitional
arrangements—(1)
Transition periods for certain bank holding companies. (i) A bank holding company is subject to this section beginning on the first day of the first capital
plan cycle that begins after the bank
holding company meets or exceeds the
$50 billion asset threshold (as measured
under paragraph (b) of this section),
unless that time is extended by the
Board in writing.
(ii) The Board or the appropriate Reserve Bank with the concurrence of the
Board, may require a bank holding
company
described
in
paragraph
(c)(1)(i) of this section to comply with
any or all of the requirements in paragraphs (e)(1), (e)(3), (f), or (g) of this
section if the Board or appropriate Reserve Bank with concurrence of the
Board, determines that the requirement is appropriate on a different date
based on the company’s risk profile,
scope of operation, or financial condition and provides prior notice to the
company of the determination.
(2) Transition periods for subsidiaries of
certain foreign banking organizations—(i)
Bank holding companies that rely on SR
Letter 01–01. (A) A bank holding company that meets the $50 billion asset
threshold (as measured under paragraph (b) of this section) and is relying
as of July 20, 2015, on Supervision and
Regulation Letter SR 01–01 issued by
the Board (as in effect on May 19, 2010)
is subject to this section beginning on
January 1, 2016, unless that time is extended by the Board in writing.
(B) The Board or the appropriate Reserve Bank with the concurrence of the
Board, may require a bank holding
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company
described
in
paragraph
(c)(2)(i)(A) of this section to comply
with any or all of the requirements in
paragraphs (e)(1), (e)(3), (f), or (g) of
this section if the Board or appropriate
Reserve Bank with concurrence of the
Board, determines that the requirement is appropriate on a different date
based on the company’s risk profile,
scope of operation, or financial condition and provides prior notice to the
company of the determination.
(ii) U.S. intermediate holding companies. (A) A U.S. intermediate holding
company is subject to this section beginning on the first day of the first
capital plan cycle after the date that
the U.S. intermediate holding company
is required to be established pursuant
to 12 CFR 252.153, unless that time is
extended by the Board in writing.
(B) The Board or the appropriate Reserve Bank with the concurrence of the
Board, may require a U.S. intermediate
holding company described in paragraph (c)(2)(ii)(A) of this section to
comply with any or all of the requirements in paragraphs (e)(1), (e)(3), (f), or
(g) of this section if the Board or appropriate Reserve Bank with concurrence of the Board, determines that the
requirement is appropriate on a different date based on the company’s
risk profile, scope of operation, or financial condition and provides prior
notice to the company of the determination.
(iii) Bank holding company subsidiaries
of U.S. intermediate holding companies
required to be established by July 1, 2016.
(A) Notwithstanding any other requirement in this section, a bank holding
company that is a subsidiary of a U.S.
intermediate holding company (or,
with the mutual consent of the company and Board, another bank holding
company domiciled in the United
States) shall remain subject to paragraph (e) of this section until December 31, 2017 and shall remain subject to
the requirements of paragraphs (f) and
(g) of this section until the Board
issues an objection or non-objection to
the capital plan of the relevant U.S. intermediate holding company.
(B) After the time periods set forth in
paragraph (c)(iii)(A) of this section,
this section will cease to apply to a
bank holding company that is a sub-

sidiary of a U.S. intermediate holding
company, unless otherwise determined
by the Board in writing.
(3) Transition periods for bank holding
companies subject to the advanced approaches. (i) Notwithstanding any other
requirement in this section, a bank
holding company must use 12 CFR part
225, appendices A and E (as applicable),
and 12 CFR part 217, subpart D and F,
as applicable, to estimate its pro forma
regulatory capital ratios and its pro
forma tier 1 common ratio for the capital plan cycle beginning on October 1,
2014, and the bank holding company
may not use the advanced approaches
to estimate its pro forma regulatory
capital ratios and its pro forma tier 1
common ratio until January 1, 2016.
(ii) Beginning January 1, 2016, a bank
holding company must use the advanced approaches to estimate its pro
forma regulatory capital ratios and its
pro forma tier 1 common ratio for purposes of its capital plan submission
under paragraph (e) of this section if
the Board notifies the bank holding
company before the first day of the
capital plan cycle that the bank holding company is required to use the advanced approaches to determine its
risk-based capital requirements.
(d) Definitions. For purposes of this
section, the following definitions
apply:
(1) Advanced approaches means the
risk-weighted assets calculation methodologies at 12 CFR part 217, subpart E,
as applicable, and any successor regulation.
(2) BHC stress scenario means a scenario designed by a bank holding company
that
stresses
the
specific
vulnerabilities of the bank holding
company’s risk profile and operations,
including those related to the company’s capital adequacy and financial
condition.
(3) Capital action means any issuance
or redemption of a debt or equity capital instrument, any capital distribution, and any similar action that the
Federal Reserve determines could impact a bank holding company’s consolidated capital.
(4) Capital distribution means a redemption or repurchase of any debt or
equity capital instrument, a payment
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of common or preferred stock dividends, a payment that may be temporarily or permanently suspended by the
issuer on any instrument that is eligible for inclusion in the numerator of
any minimum regulatory capital ratio,
and any similar transaction that the
Federal Reserve determines to be in
substance a distribution of capital.
(5) Capital plan means a written presentation of a bank holding company’s
capital planning strategies and capital
adequacy process that includes the
mandatory elements set forth in paragraph (e)(2) of this section.
(6) Capital plan cycle means:
(i) Until September 30, 2015, the period beginning on October 1 of a calendar year and ending on September 30
of the following calendar year, and
(ii) Beginning October 1, 2015, the period beginning on January 1 of a calendar year and ending on December 31
of that year.
(7) Capital policy means a bank holding company’s written assessment of
the principles and guidelines used for
capital planning, capital issuance, capital usage and distributions, including
internal capital goals; the quantitative
or qualitative guidelines for capital
distributions; the strategies for addressing potential capital shortfalls;
and the internal governance procedures
around capital policy principles and
guidelines.
(8) Minimum regulatory capital ratio
means any minimum regulatory capital ratio that the Federal Reserve may
require of a bank holding company, by
regulation or order, including, as applicable, the bank holding company’s tier
1 and supplementary leverage ratios
and common equity tier 1, tier 1, and
total risk-based capital ratios as calculated under appendices A, D, and E
to this part (12 CFR part 225) and 12
CFR part 217, as applicable, including
the transition provisions at 12 CFR
217.1(f)(4) and 12 CFR 217.300, or any
successor regulation.
(9) Nonbank financial company supervised by the Board means a company
that the Financial Stability Oversight
Council has determined under section
113 of the Dodd-Frank Act (12 U.S.C.
5323) shall be supervised by the Board
and for which such determination is
still in effect.

(10) Planning horizon means the period of at least nine consecutive quarters, beginning with the quarter preceding the quarter in which the bank
holding company submits its capital
plan, over which the relevant projections extend.
(11) Tier 1 capital has the same meaning as under appendix A to this part or
under 12 CFR part 217, as applicable, or
any successor regulation.
(12) Tier 1 common capital means tier 1
capital as defined under appendix A to
this part less the non-common elements of tier 1 capital, including perpetual preferred stock and related surplus, minority interest in subsidiaries,
trust preferred securities and mandatory convertible preferred securities.
(13) Tier 1 common ratio means the
ratio of a bank holding company’s tier
1 common capital to total risk-weighted assets as defined under appendices A
and E to this part.
(14) U.S. intermediate holding company
means the top-tier U.S. company that
is required to be established pursuant
to 12 CFR 252.153.
(e) General requirements—(1) Annual
capital planning. (i) A bank holding
company must develop and maintain a
capital plan.
(ii) A bank holding company must
submit its complete capital plan to the
Board and the appropriate Reserve
Bank each year. For the capital plan
cycle beginning on October 1, 2014, the
capital plan must be submitted by January 5, 2015, or such later date as directed by the Board or by the appropriate Reserve Bank with concurrence
of the Board. For each capital plan
cycle beginning thereafter, the capital
plan must be submitted by April 5, or
such later date as directed by the
Board or by the appropriate Reserve
Bank with concurrence of the Board.
(iii) The bank holding company’s
board of directors or a designated committee thereof must at least annually
and prior to submission of the capital
plan under paragraph (e)(1)(ii) of this
section:
(A) Review the robustness of the
bank holding company’s process for assessing capital adequacy,
(B) Ensure that any deficiencies in
the bank holding company’s process for
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assessing capital adequacy are appropriately remedied; and
(C) Approve the bank holding company’s capital plan.
(2) Mandatory elements of capital plan.
A capital plan must contain at least
the following elements:
(i) An assessment of the expected
uses and sources of capital over the
planning horizon that reflects the bank
holding company’s size, complexity,
risk profile, and scope of operations,
assuming both expected and stressful
conditions, including:
(A) Estimates of projected revenues,
losses, reserves, and pro forma capital
levels, including any minimum regulatory capital ratios (for example, leverage, tier 1 risk-based, and total
risk-based capital ratios) and any additional capital measures deemed relevant by the bank holding company,
over the planning horizon under expected conditions and under a range of
scenarios, including any scenarios provided by the Federal Reserve and at
least one BHC stress scenario;
(B) A calculation of the pro forma
tier 1 common ratio over the planning
horizon under expected conditions and
under a range of stressed scenarios and
discussion of how the company will
maintain a pro forma tier 1 common
ratio above 5 percent under expected
conditions and the stressed scenarios
required under paragraphs (e)(2)(i)(A)
and (e)(2)(ii) of this section;
(C) A discussion of the results of any
stress test required by law or regulation, and an explanation of how the
capital plan takes these results into
account; and
(D) A description of all planned capital actions over the planning horizon.
(ii) A detailed description of the bank
holding company’s process for assessing capital adequacy, including:
(A) A discussion of how the bank
holding company will, under expected
and stressful conditions, maintain capital commensurate with its risks,
maintain capital above the minimum
regulatory capital ratios and above a
tier 1 common ratio of 5 percent, and
serve as a source of strength to its subsidiary depository institutions;
(B) A discussion of how the bank
holding company will, under expected
and stressful conditions, maintain suf-

ficient capital to continue its operations by maintaining ready access to
funding, meeting its obligations to
creditors and other counterparties, and
continuing to serve as a credit intermediary;
(iii) The bank holding company’s
capital policy; and
(iv) A discussion of any expected
changes to the bank holding company’s
business plan that are likely to have a
material impact on the bank holding
company’s capital adequacy or liquidity.
(3) Data collection. Upon the request
of the Board or appropriate Reserve
Bank, the bank holding company shall
provide the Federal Reserve with information regarding:
(i) The bank holding company’s financial condition, including its capital;
(ii) The bank holding company’s
structure;
(iii) Amount and risk characteristics
of the bank holding company’s on- and
off-balance sheet exposures, including
exposures within the bank holding
company’s trading account, other trading-related
exposures
(such
as
counterparty-credit risk exposures) or
other items sensitive to changes in
market factors, including, as appropriate, information about the sensitivity of positions to changes in market rates and prices;
(iv) The bank holding company’s relevant policies and procedures, including risk management policies and procedures;
(v) The bank holding company’s liquidity profile and management;
(vi) The loss, revenue, and expense
estimation models used by the bank
holding company for stress scenario
analysis, including supporting documentation regarding each model’s development and validation; and
(vii) Any other relevant qualitative
or quantitative information requested
by the Board or by the appropriate Reserve Bank to facilitate review of the
bank holding company’s capital plan
under this section.
(4) Re-submission of a capital plan. (i)
A bank holding company must update
and re-submit its capital plan to the
appropriate Reserve Bank within 30
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calendar days of the occurrence of one
of the following events:
(A) The bank holding company determines there has been or will be a material change in the bank holding company’s risk profile, financial condition,
or corporate structure since the bank
holding company last submitted the
capital plan to the Board and the appropriate Reserve Bank under this section; or
(B) The Board or the appropriate Reserve Bank with concurrence of the
Board, directs the bank holding company in writing to revise and resubmit
its capital plan for any of the following
reasons:
(1) The capital plan is incomplete or
the capital plan, or the bank holding
company’s internal capital adequacy
process, contains material weaknesses;
(2) There has been, or will likely be,
a material change in the bank holding
company’s risk profile (including a material change in its business strategy
or any risk exposure), financial condition, or corporate structure;
(3) The BHC stress scenario(s) are not
appropriate for the bank holding company’s business model and portfolios,
or changes in financial markets or the
macro-economic outlook that could
have a material impact on a bank holding company’s risk profile and financial condition require the use of updated scenarios; or
(4) The capital plan or the condition
of the bank holding company raise any
of the issues described in paragraph
(f)(2)(ii) of this section.
(ii) A bank holding company may resubmit its capital plan to the Federal
Reserve if the Board or the appropriate
Reserve Bank objects to the capital
plan.
(iii) The Board or the appropriate Reserve Bank with concurrence of the
Board, may extend the 30-day period in
paragraph (e)(4)(i) of this section for up
to an additional 60 calendar days, or
such longer period as the Board or the
appropriate Reserve Bank, with concurrence of the Board, determines, in
its discretion, appropriate.
(iv) Any updated capital plan must
satisfy all the requirements of this section; however, a bank holding company
may continue to rely on information
submitted as part of a previously sub-

mitted capital plan to the extent that
the information remains accurate and
appropriate.
(5) Confidential treatment of information submitted. The confidentiality of
information submitted to the Board
under this section and related materials shall be determined in accordance
with applicable exemptions under the
Freedom of Information Act (5 U.S.C.
552(b)) and the Board’s Rules Regarding
Availability of Information (12 CFR
part 261).
(f) Review of capital plans by the Federal Reserve; publication of summary results—(1) Considerations and inputs. (i)
The Board or the appropriate Reserve
Bank with concurrence of the Board,
will consider the following factors in
reviewing a bank holding company’s
capital plan:
(A) The comprehensiveness of the
capital plan, including the extent to
which the analysis underlying the capital plan captures and addresses potential risks stemming from activities
across the firm and the company’s capital policy;
(B) The reasonableness of the bank
holding company’s capital plan, the assumptions and analysis underlying the
capital plan, and the robustness of its
capital adequacy process; and
(C) The bank holding company’s ability to maintain capital above each
minimum regulatory capital ratio and
above a tier 1 common ratio of 5 percent on a pro forma basis under expected
and
stressful
conditions
throughout the planning horizon, including but not limited to any scenarios required under paragraphs
(e)(2)(i)(A) and (e)(2)(ii) of this section.
(ii) The Board or the appropriate Reserve Bank with concurrence of the
Board, will also consider the following
information in reviewing a bank holding company’s capital plan:
(A) Relevant supervisory information
about the bank holding company and
its subsidiaries;
(B) The bank holding company’s regulatory and financial reports, as well
as supporting data that would allow for
an analysis of the bank holding company’s loss, revenue, and reserve projections;
(C) As applicable, the Federal Reserve’s own pro forma estimates of the
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firm’s potential losses, revenues, reserves, and resulting capital adequacy
under expected and stressful conditions, including but not limited to any
scenarios required under paragraphs
(e)(2)(i)(A) and (e)(2)(ii) of this section,
as well as the results of any stress tests
conducted by the bank holding company or the Federal Reserve; and
(D) Other information requested or
required by the Board or the appropriate Reserve Bank, as well as any
other information relevant, or related,
to the bank holding company’s capital
adequacy.
(2) Federal Reserve action on a capital
plan. (i) The Board or the appropriate
Reserve Bank with concurrence of the
Board, will object, in whole or in part,
to the capital plan or provide the bank
holding company with a notice of nonobjection to the capital plan:
(A) For the capital plan cycle beginning on October 1, 2014, by March 31,
2015;
(B) For each capital plan cycle beginning thereafter, by June 30 of the calendar year in which a capital plan was
submitted pursuant to paragraph
(e)(1)(ii) of this section; and
(C) For a capital plan resubmitted
pursuant to paragraph (e)(4) of this section, within 75 calendar days after the
date on which a capital plan is resubmitted, unless the Board provides notice to the company that it is extending the time period.
(ii) The Board or the appropriate Reserve Bank with concurrence of the
Board, may object to a capital plan if
it determines that:
(A) The bank holding company has
material unresolved supervisory issues,
including but not limited to issues associated with its capital adequacy
process;
(B) The assumptions and analysis underlying the bank holding company’s
capital plan, or the bank holding company’s methodologies for reviewing the
robustness of its capital adequacy process, are not reasonable or appropriate;
(C) The bank holding company has
not demonstrated an ability to maintain capital above each minimum regulatory capital ratio and above a tier 1
common ratio of 5 percent, on a pro
forma basis under expected and stress-

ful conditions throughout the planning
horizon; or
(D) The bank holding company’s capital planning process or proposed capital distributions otherwise constitute
an unsafe or unsound practice, or
would violate any law, regulation,
Board order, directive, or condition imposed by, or written agreement with,
the Board or the appropriate Reserve
Bank. In determining whether a capital
plan or any proposed capital distribution would constitute an unsafe or unsound practice, the Board or the appropriate Reserve Bank would consider
whether the bank holding company is
and would remain in sound financial
condition after giving effect to the capital plan and all proposed capital distributions.
(iii) The Board or the appropriate Reserve Bank will notify the bank holding company in writing of the reasons
for a decision to object to a capital
plan.
(iv) If the Board or the appropriate
Reserve Bank objects to a capital plan
and until such time as the Board or the
appropriate Reserve Bank with concurrence of the Board, issues a non-objection to the bank holding company’s
capital plan, the bank holding company may not make any capital distribution, other than capital distributions arising from the issuance of a
regulatory capital instrument eligible
for inclusion in the numerator of a
minimum regulatory capital ratio or
capital distributions with respect to
which the Board or the appropriate Reserve Bank has indicated in writing its
non-objection.
(v) The Board may disclose publicly
its decision to object or not object to a
bank holding company’s capital plan
under this section, along with a summary of the Board’s analyses of that
company. Any disclosure under this
paragraph will occur by March 31 (for
the capital plan cycle beginning on October 1, 2014) or June 30 (for each capital plan cycle beginning thereafter),
unless the Board determines that a
later disclosure date is appropriate.
(3) Request for reconsideration or hearing—(i) General. Within 15 calendar
days of receipt of a notice of objection
to a capital plan by the Board or the
appropriate Reserve Bank:

161

VerDate Sep<11>2014

14:50 Feb 11, 2015

Jkt 235037

PO 00000

Frm 00171

Fmt 8010

Sfmt 8010

Q:\12\12V3.TXT

31

§ 225.8

12 CFR Ch. II (1–1–15 Edition)

(A) A bank holding company may
submit a written request to the Board
requesting reconsideration of the objection, including an explanation of
why reconsideration should be granted.
Within 15 calendar days of receipt of
the bank holding company’s request,
the Board will notify the company of
its decision to affirm or withdraw the
objection to the bank holding company’s capital plan or a specific capital
distribution; or
(B) As an alternative to paragraph
(f)(3)(i)(A) of this section, a bank holding company may request an informal
hearing on the objection.
(ii) Request for an informal hearing.
(A) A request for an informal hearing
shall be in writing and shall be submitted within 15 calendar days of a notice of an objection. The Board may, in
its sole discretion, order an informal
hearing if the Board finds that a hearing is appropriate or necessary to resolve disputes regarding material
issues of fact.
(B) An informal hearing shall be held
within 30 calendar days of a request, if
granted, provided that the Board may
extend this period upon notice to the
requesting party.
(C) Written notice of the final decision of the Board shall be given to the
bank holding company within 60 calendar days of the conclusion of any informal hearing ordered by the Board,
provided that the Board may extend
this period upon notice to the requesting party.
(D) While the Board’s final decision
is pending and until such time as the
Board or the appropriate Reserve Bank
with concurrence of the Board issues a
non-objection to the bank holding company’s capital plan, the bank holding
company may not make any capital
distribution, other than those capital
distributions with respect to which the
Board or the appropriate Reserve Bank
has indicated in writing its non-objection.
(4) Application of this section to other
bank holding companies. The Board may
apply this section, in whole or in part,
to any other bank holding company by
order based on the institution’s size,
level of complexity, risk profile, scope
of operations, or financial condition.

(g) Approval requirements for certain
capital actions—(1) Circumstances requiring approval. Notwithstanding a notice
of non-objection under paragraph
(f)(2)(i) of this section, a bank holding
company may not make a capital distribution (excluding any capital distribution arising from the issuance of a
regulatory capital instrument eligible
for inclusion in the numerator of a
minimum regulatory capital ratio)
under the following circumstances, unless it receives prior approval from the
Board or appropriate Reserve Bank
pursuant to paragraph (g)(5) of this section:
(i) After giving effect to the capital
distribution, the bank holding company would not meet a minimum regulatory capital ratio or a tier 1 common
ratio of at least 5 percent;
(ii) The Board or the appropriate Reserve Bank with concurrence of the
Board, notifies the company in writing
that the Federal Reserve has determined that the capital distribution
would result in a material adverse
change to the organization’s capital or
liquidity structure or that the company’s earnings were materially underperforming projections;
(iii) Except as provided in paragraph
(g)(2) of this section, the dollar amount
of the capital distribution will exceed
the amount described in the capital
plan for which a non-objection was
issued under this section, as measured
on an aggregate basis beginning in the
third quarter of the planning horizon
through the quarter at issue; or
(iv) The capital distribution would
occur after the occurrence of an event
requiring resubmission under paragraphs (e)(4)(i)(A) or (B) of this section
and before the Federal Reserve has
acted on the resubmitted capital plan.
(2) Exception for well capitalized bank
holding companies. (i) A bank holding
company may make a capital distribution for which the dollar amount exceeds the amount described in the capital plan for which a non-objection was
issued under paragraph (f)(2)(i) of this
section if the following conditions are
satisfied:
(A) The bank holding company is,
and after the capital distribution
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would remain, well capitalized as defined in § 225.2(r) of Regulation Y (12
CFR 225.2(r));
(B) The bank holding company’s performance and capital levels are, and
after the capital distribution would remain, consistent with its projections
under expected conditions as set forth
in its capital plan under paragraph
(f)(2)(i) of this section;
(C) The annual aggregate dollar
amount of all capital distributions (for
purposes of the capital plan cycle beginning on October 1, 2014, in the period beginning on April 1, 2015 and ending on March 31, 2016, and for purposes
of each capital plan cycle beginning
thereafter, in the period beginning on
July 1 of a calendar year and ending on
June 30 of the following calendar year)
would not exceed the total amounts described in the company’s capital plan
for which the bank holding company
received a notice of non-objection by
more than 1.00 percent multiplied by
the bank holding company’s tier 1 capital, as reported to the Federal Reserve
on the bank holding company’s first
quarter FR Y–9C;
(D) The bank holding company provides the appropriate Reserve Bank
with notice 15 calendar days prior to a
capital distribution that includes the
elements described in paragraph (g)(4)
of this section; and
(E) The Board or the appropriate Reserve Bank with concurrence of the
Board, does not object to the transaction proposed in the notice. In determining whether to object to the proposed transaction, the Board or the appropriate Reserve Bank shall apply the
criteria described in paragraph (g)(5)(ii)
of this section.
(ii) The exception in this paragraph
(g)(2) shall not apply if the Board or
the appropriate Reserve Bank notifies
the bank holding company in writing
that it may not take advantage of this
exception.
(3) Net distribution limitation—(i) General. Notwithstanding a notice of nonobjection under paragraph (f)(2)(i) of
this section, a bank holding company
must reduce its capital distributions in
accordance with paragraph (g)(3)(ii) of
this section if the bank holding company raises a smaller dollar amount of
capital of a given category of regu-

latory capital instruments than it had
included in its capital plan, as measured on an aggregate basis beginning in
the third quarter of the planning horizon through the end of the current
quarter.
(ii) Reduction of distributions—(A)
Common equity tier 1 capital. If the bank
holding company raises a smaller dollar amount of common equity tier 1
capital (as defined in 12 CFR 217.2), the
bank holding company must reduce its
capital distributions relating to common equity tier 1 capital such that the
dollar amount of the bank holding
company’s capital distributions, net of
the dollar amount of its capital raises,
(‘‘net distributions’’) relating to common equity tier 1 capital is no greater
than the dollar amount of net distributions relating to common equity tier 1
capital included in its capital plan, as
measured on an aggregate basis beginning in the third quarter of the planning horizon through the end of the
current quarter.
(B) Additional tier 1 capital. If the
bank holding company raises a smaller
dollar amount of additional tier 1 capital (as defined in 12 CFR 217.2), the
bank holding company must reduce its
capital distributions relating to additional tier 1 capital (other than scheduled payments on additional tier 1 capital instruments) such that the dollar
amount of the bank holding company’s
net distributions relating to additional
tier 1 capital is no greater than the
dollar amount of net distributions relating to additional tier 1 capital included in its capital plan, as measured
on an aggregate basis beginning in the
third quarter of the planning horizon
through the end of the current quarter.
(C) Tier 2 capital. If the bank holding
company raises a smaller dollar
amount of tier 2 capital (as defined in
12 CFR 217.2), the bank holding company must reduce its capital distributions relating to tier 2 capital (other
than scheduled payments on tier 2 capital instruments) such that the dollar
amount of the bank holding company’s
net distributions relating to tier 2 capital is no greater than the dollar
amount of net distributions relating to
tier 2 capital included in its capital
plan, as measured on an aggregate
basis beginning in the third quarter of

163

VerDate Sep<11>2014

14:50 Feb 11, 2015

Jkt 235037

PO 00000

Frm 00173

Fmt 8010

Sfmt 8010

Q:\12\12V3.TXT

31

§ 225.8

12 CFR Ch. II (1–1–15 Edition)

the planning horizon through the end
of the current quarter.
(iii) Exceptions. Paragraphs (g)(3)(i)
and (ii) of this section shall not apply:
(A) To the extent that the Board or
appropriate Reserve Bank indicates in
writing its non-objection pursuant to
paragraph (g)(5) of this section, following a request for non-objection from
the bank holding company that includes all of the information required
to be submitted under paragraph (g)(4)
of this section;
(B) To capital distributions arising
from the issuance of a regulatory capital instrument eligible for inclusion in
the numerator of a minimum regulatory capital ratio that the bank holding company had not included in its
capital plan;
(C) To the extent that the bank holding company raised a smaller dollar
amount of capital in the category of
regulatory capital instruments described in paragraph (g)(3)(i) of this
section due to employee-directed capital issuances related to an employee
stock ownership plan;
(D) To the extent that the bank holding company raised a smaller dollar
amount of capital in the category of
regulatory capital instruments described in paragraph (g)(3)(i) of this
section due to a planned merger or acquisition that is no longer expected to
be consummated or for which the consideration paid is lower than the projected price in the capital plan; or
(E) To the extent that the dollar
amount by which the bank holding
company’s net distributions exceed the
dollar amount of net distributions included in its capital plan in the category of regulatory capital instruments described in paragraph (g)(3)(i)
of this section, as measured on an aggregate basis beginning in the third
quarter of the planning horizon
through the end of the current quarter,
is less than 1.00 percent of the bank
holding company’s tier 1 capital, as reported to the Federal Reserve on the
bank holding company’s first quarter
FR Y–9C, and the bank holding company notifies the appropriate Reserve
Bank at least 15 calendar days in advance of any capital distribution in
that category of regulatory capital instruments.

(4) Contents of request. (i) A request
for a capital distribution under this
section shall be filed with the appropriate Reserve Bank and the Board and
shall contain the following information:
(A) The bank holding company’s current capital plan or an attestation that
there have been no changes to the capital plan since it was last submitted to
the Federal Reserve;
(B) The purpose of the transaction;
(C) A description of the capital distribution, including for redemptions or
repurchases of securities, the gross
consideration to be paid and the terms
and sources of funding for the transaction, and for dividends, the amount
of the dividend(s); and
(D) Any additional information requested by the Board or the appropriate Reserve Bank (which may include, among other things, an assessment of the bank holding company’s
capital adequacy under a revised stress
scenario provided by the Federal Reserve, a revised capital plan, and supporting data).
(ii) Any request submitted with respect to a capital distribution described in paragraph (g)(1)(i) of this
section shall also include a plan for restoring the bank holding company’s
capital to an amount above a minimum
level within 30 calendar days and a rationale for why the capital distribution
would be appropriate.
(5) Approval of certain capital distributions. (i) The Board or the appropriate
Reserve Bank with concurrence of the
Board, will act on a request under this
paragraph (g)(5) within 30 calendar
days after the receipt of all the information required under paragraph (g)(4)
of this section.
(ii) In acting on a request under this
paragraph, the Board or appropriate
Reserve Bank will apply the considerations and principles in paragraph (f) of
this section. In addition, the Board or
the appropriate Reserve Bank may disapprove the transaction if the bank
holding company does not provide all
of the information required to be submitted under paragraph (g)(4) of this
section.
(6) Disapproval and hearing. (i) The
Board or the appropriate Reserve Bank
will notify the bank holding company
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in writing of the reasons for a decision
to disapprove any proposed capital distribution. Within 15 calendar days after
receipt of a disapproval by the Board,
the bank holding company may submit
a written request for a hearing.
(A) The Board may, in its sole discretion, order an informal hearing if the
Board finds that a hearing is appropriate or necessary to resolve disputes
regarding material issues of fact.
(B) An informal hearing shall be held
within 30 calendar days of a request, if
granted, provided that the Board may
extend this period upon notice to the
requesting party.
(C) Written notice of the final decision of the Board shall be given to the
bank holding company within 60 calendar days of the conclusion of any informal hearing ordered by the Board,
provided that the Board may extend
this period upon notice to the requesting party.
(D) While the Board’s final decision
is pending and until such time as the
Board or the appropriate Reserve Bank
with concurrence of the Board, approves the capital distribution at issue,
the bank holding company may not
make such capital distribution.
(ii) [Reserved]
[79 FR 64040, Oct. 27, 2014]
EFFECTIVE DATE NOTE: At 79 FR 64040, Oct.
27, 2014, § 225.8 was revised. Paragraph (g)(3)
is effective on April 1, 2015.

Subpart B—Acquisition of Bank
Securities or Assets
SOURCE: Reg. Y, 62 FR 9324, Feb. 28, 1997,
unless otherwise noted.

§ 225.11 Transactions requiring Board
approval.
The following transactions require
the Board’s prior approval under section 3 of the Bank Holding Company
Act except as exempted under § 225.12
or as otherwise covered by § 225.17 of
this subpart:
(a) Formation of bank holding company. Any action that causes a bank or
other company to become a bank holding company.
(b) Acquisition of subsidiary bank. Any
action that causes a bank to become a
subsidiary of a bank holding company.

(c) Acquisition of control of bank or
bank holding company securities. (1) The
acquisition by a bank holding company
of direct or indirect ownership or control of any voting securities of a bank
or bank holding company, if the acquisition results in the company’s control
of more than 5 percent of the outstanding shares of any class of voting
securities of the bank or bank holding
company.
(2) An acquisition includes the purchase of additional securities through
the exercise of preemptive rights, but
does not include securities received in
a stock dividend or stock split that
does not alter the bank holding company’s proportional share of any class
of voting securities.
(d) Acquisition of bank assets. The acquisition by a bank holding company
or by a subsidiary thereof (other than a
bank) of all or substantially all of the
assets of a bank.
(e) Merger of bank holding companies.
The merger or consolidation of bank
holding companies, including a merger
through the purchase of assets and assumption of liabilities.
(f) Transactions by foreign banking organization. Any transaction described
in paragraphs (a) through (e) of this
section by a foreign banking organization that involves the acquisition of an
interest in a U.S. bank or in a bank
holding company for which application
would be required if the foreign banking organization were a bank holding
company.
§ 225.12 Transactions
Board approval.
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The following transactions do not require the Board’s approval under
§ 225.11 of this subpart:
(a) Acquisition of securities in fiduciary
capacity. The acquisition by a bank or
other company (other than a trust that
is a company) of control of voting securities of a bank or bank holding company in good faith in a fiduciary capacity, unless:
(1) The acquiring bank or other company has sole discretionary authority
to vote the securities and retains this
authority for more than two years; or
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