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(c) A certifying agent must conduct
periodic residue testing of agricultural
products to be sold, labeled, or rep-
resented as ‘100 percent organic,” ‘‘or-
ganic,” or ‘“‘made with organic (speci-
fied ingredients or food group(s)).”
Samples may include the collection
and testing of soil; water; waste; seeds;
plant tissue; and plant, animal, and
processed products samples. Such tests
must be conducted by the certifying
agent at the certifying agent’s own ex-
pense.

(d) A certifying agent must, on an
annual basis, sample and test from a
minimum of five percent of the oper-
ations it certifies, rounded to the near-
est whole number. A certifying agent
that certifies fewer than thirty oper-
ations on an annual basis must sample
and test from at least one operation
annually. Tests conducted under para-
graphs (b) and (c) of this section will
apply to the minimum percentage of
operations.

(e) Sample collection pursuant to
paragraphs (b) and (c) of this section
must be performed by an inspector rep-
resenting the Administrator, applica-
ble State organic program’s governing
State official, or certifying agent.
Sample integrity must be maintained
throughout the chain of custody, and
residue testing must be performed in
an accredited laboratory. Chemical
analysis must be made in accordance
with the methods described in the most
current edition of the Official Methods
of Analysis of the AOAC International or
other current applicable validated
methodology for determining the pres-
ence of contaminants in agricultural
products.

(f) Results of all analyses and tests
performed under this section will be
available for public access, unless the
testing is part of an ongoing compli-
ance investigation.

(g) If test results indicate a specific
agricultural product contains pesticide
residues or environmental contami-
nants that exceed the Food and Drug
Administration’s or the Environmental
Protection Agency’s regulatory toler-
ances, the certifying agent must
promptly report such data to the Fed-
eral health agency whose regulatory
tolerance or action level has been ex-
ceeded. Test results that exceed federal

7 CFR Ch. | (1-1-14 Edition)

regulatory tolerances must also be re-
ported to the appropriate State health
agency or foreign equivalent.

[77 FR 67251, Nov. 9, 2012]

§205.671 Exclusion from organic sale.

When residue testing detects prohib-
ited substances at levels that are
greater than 5 percent of the Environ-
mental Protection Agency’s tolerance
for the specific residue detected or un-
avoidable residual environmental con-
tamination, the agricultural product
must not be sold, labeled, or rep-
resented as organically produced. The
Administrator, the applicable State or-
ganic program’s governing State offi-
cial, or the certifying agent may con-
duct an investigation of the certified
operation to determine the cause of the
prohibited substance.

§205.672 Emergency pest or disease
treatment.

When a prohibited substance is ap-
plied to a certified operation due to a
Federal or State emergency pest or dis-
ease treatment program and the cer-
tified operation otherwise meets the
requirements of this part, the certifi-
cation status of the operation shall not
be affected as a result of the applica-
tion of the prohibited substance: Pro-
vided, That:

(a) Any harvested crop or plant part
to be harvested that has contact with a
prohibited substance applied as the re-
sult of a Federal or State emergency
pest or disease treatment program can-
not be sold, labeled, or represented as
organically produced; and

(b) Any livestock that are treated
with a prohibited substance applied as
the result of a Federal or State emer-
gency pest or disease treatment pro-
gram or product derived from such
treated livestock cannot be sold, la-
beled, or represented as organically
produced: Except, That:

(1) Milk or milk products may be
sold, labeled, or represented as organi-
cally produced beginning 12 months fol-
lowing the last date that the dairy ani-
mal was treated with the prohibited
substance; and

(2) The offspring of gestating mam-
malian breeder stock treated with a
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prohibited substance may be consid-
ered organic: Provided, That, the breed-
er stock was not in the last third of
gestation on the date that the breeder
stock was treated with the prohibited
substance.

§§205.673-205.679 [Reserved]

ADVERSE ACTION APPEAL PROCESS

§205.680 General.

(a) Persons subject to the Act who
believe they are adversely affected by a
noncompliance decision of the National
Organic Program’s Program Manager
may appeal such decision to the Ad-
ministrator.

(b) Persons subject to the Act who
believe that they are adversely affected
by a noncompliance decision of a State
organic program may appeal such deci-
sion to the State organic program’s
governing State official who will ini-
tiate handling of the appeal pursuant
to appeal procedures approved by the
Secretary.

(c) Persons subject to the Act who
believe that they are adversely affected
by a noncompliance decision of a certi-
fying agent may appeal such decision
to the Administrator, Except, That,
when the person is subject to an ap-
proved State organic program, the ap-
peal must be made to the State organic
program.

(d) All written communications be-
tween parties involved in appeal pro-
ceedings must be sent to the recipient’s
place of business by a delivery service
which provides dated return receipts.

(e) All appeals shall be reviewed,
heard, and decided by persons not in-
volved with the decision being ap-
pealed.

§205.681 Appeals.

(a) Certification appeals. An applicant
for certification may appeal a certi-
fying agent’s notice of denial of certifi-
cation, and a certified operation may
appeal a certifying agent’s notification
of proposed suspension or revocation of
certification to the Administrator, Ex-
cept, That, when the applicant or cer-
tified operation is subject to an ap-
proved State organic program the ap-
peal must be made to the State organic
program which will carry out the ap-

§205.681

peal pursuant to the State organic pro-
gram’s appeal procedures approved by
the Secretary.

(1) If the Administrator or State or-
ganic program sustains a certification
applicant’s or certified operation’s ap-
peal of a certifying agent’s decision,
the applicant will be issued organic
certification, or a certified operation
will continue its certification, as appli-
cable to the operation. The act of sus-
taining the appeal shall not be an ad-
verse action subject to appeal by the
affected certifying agent.

(2) If the Administrator or State or-
ganic program denies an appeal, a for-
mal administrative proceeding will be
initiated to deny, suspend, or revoke
the certification. Such proceeding shall
be conducted pursuant to the U.S. De-
partment of Agriculture’s TUniform
Rules of Practice or the State organic
program’s rules of procedure.

(b) Accreditation appeals. An applicant
for accreditation and an accredited cer-
tifying agent may appeal the Program
Manager’s denial of accreditation or
proposed suspension or revocation of
accreditation to the Administrator.

(1) If the Administrator sustains an
appeal, an applicant will be issued ac-
creditation, or a certifying agent will
continue its accreditation, as applica-
ble to the operation.

(2) If the Administrator denies an ap-
peal, a formal administrative pro-
ceeding to deny, suspend, or revoke the
accreditation will be initiated. Such
proceeding shall be conducted pursuant
to the U.S. Department of Agri-
culture’s Uniform Rules of Practice, 7
CFR part 1, Subpart H.

(c) Filing period. An appeal of a non-
compliance decision must be filed with-
in the time period provided in the let-
ter of notification or within 30 days
from receipt of the notification, which-
ever occurs later. The appeal will be
considered ‘‘filed” on the date received
by the Administrator or by the State
organic program. A decision to deny,
suspend, or revoke certification or ac-
creditation will become final and non-
appealable unless the decision is ap-
pealed in a timely manner.

(d) Where and what to file. (1) Appeals
to the Administrator must be filed in
writing and addressed to: Adminis-
trator, USDA, AMS, c/o NOP Appeals
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