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§ 402.11

Service will make advisory recommendations, if any, on ways to minimize or avoid adverse effects. If the
proposed species is subsequently listed
or the proposed critical habitat is designated prior to completion of the action, the Federal agency must review
the action to determine whether formal consultation is required.
(d) If requested by the Federal agency and deemed appropriate by the Service, the conference may be conducted
in accordance with the procedures for
formal consultation in § 402.14. An opinion issued at the conclusion of the conference may be adopted as the biological opinion when the species is listed or
critical habitat is designated, but only
if no significant new information is developed (including that developed during the rulemaking process on the proposed listing or critical habitat designation) and no significant changes to
the Federal action are made that would
alter the content of the opinion. An incidental take statement provided with
a conference opinion does not become
effective unless the Service adopts the
opinion once the listing is final.
(e) The conclusions reached during a
conference and any recommendations
shall be documented by the Service and
provided to the Federal agency and to
any applicant. The style and magnitude of this document will vary with
the complexity of the conference. If
formal consultation also is required for
a particular action, then the Service
will provide the results of the conference with the biological opinion.
§ 402.11 Early consultation.
(a) Purpose. Early consultation is designed to reduce the likelihood of conflicts between listed species or critical
habitat and proposed actions and occurs prior to the filing of an application for a Federal permit or license. Although early consultation is conducted
between the Service and the Federal
agency, the prospective applicant
should be involved throughout the consultation process.
(b) Request by prospective applicant. If
a prospective applicant has reason to
believe that the prospective action
may affect listed species or critical
habitat, it may request the Federal
agency to enter into early consultation

with the Service. The prospective applicant must certify in writing to the
Federal agency that (1) it has a definitive proposal outlining the action and
its effects and (2) it intends to implement its proposal, if authorized.
(c) Initiation of early consultation. If
the Federal agency receives the prospective applicant’s certification in
paragraph (b) of this section, then the
Federal agency shall initiate early consultation with the Service. This request shall be in writing and contain
the information outlined in § 402.14(c)
and, if the action is a major construction activity, the biological assessment
as outlined in § 402.12.
(d) Procedures and responsibilities. The
procedures and responsibilities for
early consultation are the same as outlined in § 402.14(c)–(j) for formal consultation, except that all references to
the ‘‘applicant’’ shall be treated as the
‘‘prospective applicant’’ and all references to the ‘‘biological opinion’’ or
the ‘‘opinion’’ shall be treated as the
‘‘preliminary biological opinion’’ for
the purpose of this section.
(e) Preliminary biological opinion. The
contents and conclusions of a preliminary biological opinion are the same as
for a biological opinion issued after
formal consultation except that the incidental take statement provided with
a preliminary biological opinion does
not constitute authority to take listed
species.
(f) Confirmation of preliminary biological opinion as final biological opinion. A
preliminary biological opinion may be
confirmed as a biological opinion
issued after formal consultation if the
Service reviews the proposed action
and finds that there have been no significant changes in the action as
planned or in the information used during the early consultation. A written
request for confirmation of the preliminary biological opinion should be
submitted after the prospective applicant applies to the Federal agency for
a permit or license but prior to the
issuance of such permit or license.
Within 45 days of receipt of the Federal
agency’s request, the Service shall either:
(1) Confirm that the preliminary biological opinion stands as a final biological opinion; or
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(2) If the findings noted above cannot
be made, request that the Federal
agency initiate formal consultation.
§ 402.12 Biological assessments.
(a) Purpose. A biological assessment
shall evaluate the potential effects of
the action on listed and proposed species and designated and proposed critical habitat and determine whether
any such species or habitat are likely
to be adversely affected by the action
and is used in determining whether formal consultation or a conference is
necessary.
(b) Preparation requirement. (1) The
procedures of this section are required
for Federal actions that are ‘‘major
construction activities’’; provided that
a contract for construction was not entered into or actual construction was
not begun on or before November 10,
1978. Any person, including those who
may wish to apply for an exemption
from section 7(a)(2) of the Act, may
prepare a biological assessment under
the supervision of the Federal agency
and in cooperation with the Service
consistent with the procedures and requirements of this section. An exemption from the requirements of section
7(a)(2) is not permanent unless a biological assessment has been prepared.
(2) The biological assessment shall be
completed before any contract for construction is entered into and before
construction is begun.
(c) Request for information. The Federal agency or the designated non-Federal representative shall convey to the
Director either (1) a written request for
a list of any listed or proposed species
or designated or proposed critical habitat that may be present in the action
area; or (2) a written notification of the
species and critical habitat that are
being included in the biological assessment.
(d) Director’s response. Within 30 days
of receipt of the notification of, or the
request for, a species list, the Director
shall either concur with or revise the
list or, in those cases where no list has
been provided, advise the Federal agency or the designated non-Federal representative in writing whether, based
on the best scientific and commercial
data available, any listed or proposed
species or designated or proposed crit-

ical habitat may be present in the action area. In addition to listed and proposed species, the Director will provide
a list of candidate species that may be
present in the action area. Candidate
species refers to any species being considered by the Service for listing as endangered or threatened species but not
yet the subject of a proposed rule. Although candidate species have no legal
status and are accorded no protection
under the Act, their inclusion will
alert the Federal agency of potential
proposals or listings.
(1) If the Director advises that no
listed species or critical habitat may
be present, the Federal agency need
not prepare a biological assessment
and further consultation is not required. If only proposed species or proposed critical habitat may be present
in the action area, then the Federal
agency must confer with the Service if
required under § 402.10, but preparation
of a biological assessment is not required unless the proposed listing and/
or designation becomes final.
(2) If a listed species or critical habitat may be present in the action area,
the Director will provide a species list
or concur with the species list provided. The Director also will provide
available information (or references
thereto) regarding these species and
critical habitat, and may recommend
discretionary studies or surveys that
may provide a better information base
for the preparation of an assessment.
Any recommendation for studies or
surveys is not to be construed as the
Service’s opinion that the Federal
agency has failed to satisfy the information standard of section 7(a)(2) of
the Act.
(e) Verification of current accuracy of
species list. If the Federal agency or the
designated non-Federal representative
does not begin preparation of the biological assessment within 90 days of receipt of (or concurrence with) the species list, the Federal agency or the designated non-Federal representative
must verify (formally or informally)
with the Service the current accuracy
of the species list at the time the preparation of the assessment is begun.
(f) Contents. The contents of a biological assessment are at the discretion
of the Federal agency and will depend
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