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(5) Counseling. To attend counseling
provided by someone other than a
health care provider for oneself, for the
covered military member, or for a child
as defined in paragraph (a)(3)(v) of this
section, provided that the need for
counseling arises from the covered ac-
tive duty or call to covered active duty
status of a covered military member.

(6) Rest and recuperation. To spend
time with a covered military member
who is on short-term, temporary, rest
and recuperation leave during the pe-
riod of deployment. Eligible employees
may take up to 5 days of leave for each
instance of rest and recuperation.

(T) Post-deployment activities. (i) To at-
tend arrival ceremonies, reintegration
briefings and events, and any other of-
ficial ceremony or program sponsored
by the military for a period of 90 days
following the termination of the cov-
ered military member’s covered active
duty status; and

(ii) To address issues that arise from
the death of a covered military mem-
ber while on covered active duty sta-
tus, such as meeting and recovering
the body of the covered military mem-
ber and making funeral arrangements.

(8) Additional activities. To address
other events that arise out of the cov-
ered military member’s covered active
duty or call to covered active duty sta-
tus, provided that the agency and em-
ployee agree that such leave qualifies
as an exigency, and that they agree to
both the timing and duration of such
leave.

(b) An employee is eligible to take
FMLA leave because of a qualifying ex-
igency when the covered military
member is on covered active duty or
call to covered active duty status as a
member of a regular component of the
Armed Forces, or when the covered
military member is on covered active
duty or call to covered active duty sta-
tus in support of a contingency oper-
ation pursuant to one of the provisions
of law identified in the definition of
covered active duty or call to covered ac-
tive duty status as either a member of
the reserve components (Army Na-
tional Guard of the United States,
Army Reserve, Navy Reserve, Marine
Corps Reserve, Air National Guard of
the United States, Air Force Reserve,
and Coast Guard Reserve), or a retired
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member of the Regular Armed Forces
or Reserve.

(c) For those called to covered active
duty status in support of a contingency
operation—

(1) A call to active duty for purposes
of leave taken because of a qualifying
exigency refers to a Federal call to ac-
tive duty. State calls to active duty
are not covered unless under order of
the President of the United States pur-
suant to one of the provisions of law
identified in paragraph (b) of this sec-
tion in support of a contingency oper-
ation.

(2) For such members, the active
duty orders of a covered military mem-
ber will generally specify whether the
servicemember is serving in support of
a contingency operation by citation to
the relevant section of title 10 of the
United States Code or by reference to
the specific name of the contingency
operation, or both. A military oper-
ation qualifies as a contingency oper-
ation if it:

(1) Is designated by the Secretary of
Defense as an operation in which mem-
bers of the Armed Forces are or may
become involved in military actions,
operations, or hostilities against an
enemy of the United States or against
an opposing military force; or

(ii) Results in the call or order to, or
retention on, active duty of members
of the uniformed services under section
688, 12301(a), 12302, 12304, 12305, or 12406,
or chapter 15 of title 10 of the United
States Code, or any other provision of
law during a war or during a national
emergency declared by the President or
Congress. (See 10 U.S.C. 101(a)(13).)

[76 FR 60704, Sept. 30, 2011]

§630.1205 Intermittent leave or re-
duced leave schedule.

(a) Leave under §630.1203(a) (1) or (2)
of this part shall not be taken inter-
mittently or on a reduced leave sched-
ule unless the employee and the agency
agree to do so.

(b) Leave under §630.1203(a)(3) or (4)
may be taken intermittently or on a
reduced leave schedule when medically
necessary, subject to §§630.1207 and
630.1208 (b)(6). Leave under
§630.1203(a)(b) may be taken on an
intermittent or reduced leave schedule
basis, subject to §§630.1207 and 630.1209.
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(c) If an employee takes leave under
§630.1203(a) (3) or (4) of this part inter-
mittently or on a reduced leave sched-
ule that is foreseeable based on planned
medical treatment or recovery from a
serious health condition, the agency
may place the employee temporarily in
an available alternative position for
which the employee is qualified and
that can better accommodate recurring
periods of leave. Upon returning from
leave, the employee is entitled to be re-
turned to his or her permanent posi-
tion or an equivalent position, as pro-
vided in §630.1210(a) of this part.

(d) For the purpose of applying para-
graph (c) of this section, an alternative
position need not consist of equivalent
duties, but must be in the same com-
muting area and must provide—

(1) An equivalent grade or pay level,
including any applicable locality pay-
ment under 5 CFR part 531, subpart F;
special rate supplement under 5 CFR
part 530, subpart C; or similar payment
or supplement under other legal au-
thority;

(2) The same type of appointment,
work schedule, status, and tenure; and

(3) The same employment benefits
made available to the employee in his
or her previous position (e.g., life in-
surance, health benefits, retirement
coverage, and leave accrual).

(e) The agency shall determine the
available alternative position that has
equivalent pay and benefits consistent
with Federal laws, including the Reha-
bilitation Act of 1973 (29 U.S.C. 701) and
the Pregnancy Discrimination Act of
1978 (42 U.S.C. 2000e).

(f) Only the amount of leave taken
intermittently or on a reduced leave
schedule, as these terms are defined in
§630.1202, shall be subtracted from the
total amount of leave available to the
employee under §630.1203 (e) and (f).

[68 FR 39602, July 23, 1993, as amended at 61
FR 3544, Feb. 1, 1996; 61 FR 64453, Dec. 5, 1996;
70 FR 31314, May 31, 2005. Redesignated and
amended at 76 FR 60704, 60705, Sept. 30, 2011]

§630.1206 Substitution of paid leave.

(a) Except as provided in paragraph
(b) of this section, leave taken under
§630.1203(a) of this part shall be leave
without pay.

(b) An employee may elect to sub-
stitute the following paid leave for any

§630.1207

or all of the period of leave without
pay to be taken under §630.1203(a)—

(1) Accrued or accumulated annual or
sick leave under subchapter I of chap-
ter 63 of title 5, United States Code,
consistent with current law and regula-
tions governing the granting and use of
annual or sick leave;

(2) Advanced annual or sick leave ap-
proved under the same terms and con-
ditions that apply to any other agency
employee who requests advanced an-
nual or sick leave; and

(3) Leave made available to an em-
ployee under the Voluntary Leave
Transfer Program or the Voluntary
Leave Bank Program consistent with
subparts I and J of part 630 of this
chapter.

(c) An agency may not deny an em-
ployee’s right to substitute paid leave
under paragraph (b) of this section for
any or all of the period of leave with-
out pay to be taken under §630.1203(a),
consistent with current law and regula-
tions.

(d) An agency may not require an
employee to substitute paid leave
under paragraph (b) of this section for
any or all of the period of leave with-
out pay to be taken under §630.1203(a).

(e) An employee shall notify the
agency of his or her intent to sub-
stitute paid leave under paragraph (b)
of this section for the period of leave
without pay to be taken under
§630.1203(a) prior to the date such paid
leave commences. An employee may
not retroactively substitute paid leave
for leave without pay previously taken
under §630.1203(a)

[68 FR 39602, July 23, 1993, as amended at 61
FR 64453, Dec. 5, 1996. Redesignated at 76 FR
60704, Sept. 30, 2011]

§630.1207 Notice of leave.

(a) If leave taken under §630.1203(a) of
this part is foreseeable based on an ex-
pected birth, placement for adoption or
foster care, or planned medical treat-
ment, the employee shall provide no-
tice to the agency of his or her inten-
tion to take leave not less than 30 cal-
endar days before the date the leave is
to begin. If the date of birth or place-
ment or planned medical treatment re-
quires leave to begin within 30 calendar
days, the employee shall provide such
notice as is practicable.
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