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Cite this Code: CFR

To cite the regulations in
this volume use title,
part and section num-
ber. Thus, 48 CFR
1501.000 refers to title
48, part 1501, section
000.
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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, October 1, 2014), consult the ‘“‘List of CFR Sections Affected (LLSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

PAST PROVISIONS OF THE CODE

Provisions of the Code that are no longer in force and effect as of the revision
date stated on the cover of each volume are not carried. Code users may find
the text of provisions in effect on any given date in the past by using the appro-
priate List of CFR Sections Affected (LLSA). For the convenience of the reader,
a “List of CFR Sections Affected” is published at the end of each CFR volume.
For changes to the Code prior to the LSA listings at the end of the volume,
consult previous annual editions of the LSA. For changes to the Code prior to
2001, consult the List of CFR Sections Affected compilations, published for 1949-
1963, 1964-1972, 1973-1985, and 1986-2000.

“[RESERVED]”’ TERMINOLOGY

The term ‘‘[Reserved]’’ is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]”’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (6 U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.
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An index to the text of ‘““Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“‘Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (ILSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area, 202-
512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Printing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.ofr.gov. For more information, contact the GPO Customer Con-
tact Center, U.S. Government Printing Office. Phone 202-512-1800, or 866-512-1800
(toll-free). E-mail, ContactCenter@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal-register.

The e-CFR is a regularly updated, unofficial editorial compilation of CFR ma-
terial and Federal Register amendments, produced by the Office of the Federal
Register and the Government Printing Office. It is available at www.ecfr.gov.

CHARLES A. BARTH,

Director,

Office of the Federal Register.
October 1, 2014.
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THIS TITLE

Title 46—FEDERAL ACQUISITION REGULATIONS SYSTEM is composed of seven vol-
umes. The chapters in these volumes are arranged as follows: Chapter 1 (parts
1 to 51), chapter 1 (parts 52 to 99), chapter 2 (parts 201 to 299), chapters 3 to
6, chapters 7 to 14, chapters 15 to 28 and chapter 29 to end. The contents of these
volumes represent all current regulations codified under this title of the CFR
as of October 1, 2014.

The Federal acquisition regulations in chapter 1 are those government-wide
acquisition regulations jointly issued by the General Services Administration,
the Department of Defense, and the National Aeronautics and Space Administra-
tion. Chapters 2 through 99 are acquisition regulations issued by individual gov-
ernment agencies. Parts 1 to 69 in each of chapters 2 through 99 are reserved
for agency regulations implementing the Federal acquisition regulations in chap-
ter 1 and are numerically keyed to them. Parts 70 to 99 in chapters 2 through
99 contain agency regulations supplementing the Federal acquisition regulations.

The OMB control numbers for the Federal Acquisition Regulations System ap-
pear in section 1.106 of chapter 1. For the convenience of the user section 1.106
is reprinted in the Finding Aids section of the second volume containing chapter
1 (parts 52 to 99).

For this volume, Robert J. Sheehan, III was Chief Editor. The Code of Federal
Regulations publication program is under the direction of John Hyrum Martinez,
assisted by Ann Worley.
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SUBCHAPTER A—GENERAL

PART 1500 [RESERVED]
PART 1501—GENERAL

Sec.
1501.000 Scope of part.

Subpart 1501.1—Purpose, Authority,
Issuance

1501.101 Purpose.

1501.104 Applicability.

1501.105 Issuance.

1501.105-1 Publication and code arrange-
ment.

1501.105-2 Arrangement of regulations.

1501.105-3 Copies.

Subpart 1501.3—Agency Acquisition
Regulations

1501.301 Policy.
1501.370 OMB approvals under the Paper-
work Reduction Act.

Subpart 1501.4—Deviations

1501.401 Definition.
1501.403 Individual deviations.
1501.404 Class deviations

Subpart 1501.6—Contracting Authority and
Responsibilities

1501.602-3 Ratification of unauthorized com-
mitments.

1501.603 Selection, appointment, and termi-
nation of appointment.

1501.603-1 General.

AUTHORITY: 5 U.S.C. 301; Sec. 205(c), 63
Stat. 390, as amended, 40 U.S.C. 486(c); and 41
U.S.C. 418b.

SOURCE: 49 FR 8835, Mar. 8, 1984, unless oth-
erwise noted.

1501.000 Scope of part.

The Federal Acquisition Regulation
System brings together, in title 48 of
the Code of Federal Regulations, the
acquisition regulations applicable to
all executive agencies of the Govern-
ment. This part establishes a system of
Environmental Protection Agency
(EPA) acquisition regulations, referred
to as the EPAAR, for the codification
and publication of policies and proce-
dures of EPA which implement and
supplement the Federal Acquisition
Regulation (FAR).

Subpart 1501.1—Purpose,
Authority, Issuance

1501.101 Purpose.

This subpart establishes Chapter 15,
the Environmental Protection Agency
Acquisition Regulation (EPAAR), with-
in Title 48, the Federal Acquisition
Regulations System.

[60 FR 38505, July 27, 1995]

1501.104 Applicability.

The FAR (48 CFR chapter 1) and the
EPAAR (48 CFR chapter 15) apply to all
EPA acquisitions as defined in part 2 of
the FAR, except where expressly ex-
cluded.

[62 FR 33572, June 20, 1997]
1501.105 Issuance.

1501.105-1 Publication and code ar-
rangement.

The EPAAR will be published in: (a)
The FEDERAL REGISTER, (b) cumulated
form in the Code of Federal Regula-
tions (CFR), and (c) a separate loose-
leaf form in a distinctive light blue
color.

[49 FR 8835, Mar. 8, 1984. Redesignated at 62
FR 33572, June 20, 1997]

1501.105-2 Arrangement of
tions.

regula-

(a) References and citations. This regu-
lation may be referred to as the Envi-
ronmental Protection Agency Acquisi-
tion Regulation or the EPAAR. Ref-
erences to EPAAR materials shall be
made in a manner similar to that pre-
scribed by FAR 1.105-2(c).

[49 FR 8835, Mar. 8, 1984. Redesignated and
amended at 62 FR 33572, June 20, 1997]

1501.105-3 Copies.

Copies of the EPAAR in FEDERAL
REGISTER and CFR form may be pur-
chased from the Superintendent of
Documents, Government Printing Of-
fice (GPO), Washington, DC 20402. Cop-
ies of loose-leaf EPAAR are distributed
within EPA and may be obtained from



1501.301

the EPA Facilities and Support Serv-
ices Division.

[49 FR 8835, Mar. 8, 1984. Redesignated at 62
FR 33572, June 20, 1997]

Subpart 1501.3—Agency
Acquisition Regulations

1501.301 Policy.

The EPAAR is prescribed by the Di-
rector, Office of Acquisition Manage-
ment.

[49 FR 8835, Mar. 8, 1984, as amended at 59 FR
18976, Apr. 21, 1994]

1501.370 OMB approvals under the Pa-
perwork Reduction Act.

The information collection activities
contained in the EPAAR sections listed
below have been approved by the Office
of Management and Budget (OMB) and
have been issued OMB numbers in ac-
cordance with section 3504(h) of the Pa-
perwork Reduction Act of 1980, 44
U.S.C. 3501, et seq.

48 CFR citation OMB control
o.
Specification, Standards and other Purchase
Descriptions
1510.011-70 through 1510.011-72 2030-0005
1510.011-80 through 1510.011-81 ... .| 2030-0023
Contract delivery or performance 1512.104 ...... 2030-0023
Small Purchase and Other Simplified Purchase
Procedures
1513.505 through 1513.570 ......cccccevvvvvcrcureenee 2030-0007
Contract Financing
1532.170(a) . 2030-0016
Solicitation Provisions and Contract Clauses

1552.209-71 2030-0023
1552.209-73 through 1552.209-74 .................. 2030-0023
1552.210-72 . 2030-0005
1552.210-80 . 2030-0023
1552.212-71 2030-0023
1552.215-72 through 1552.215-76 .................. 2030-0006
1552.227-76 2030-0023

[69 FR 18619, Apr. 19, 1994, as amended at 59
FR 32134, June 22, 1994; 61 FR 29316, June 10,
1996]

Subpart 1501.4—Deviations

1501.401 Definition.

A deviation to the EPAAR is defined
in the same manner as a deviation to
the FAR (see FAR 1.401).

[49 FR 8835, Mar. 9, 1984; 49 FR 24734, June 15,
1984]

48 CFR Ch. 15 (10-1-14 Edition)

1501.403 Individual deviations.

Requests for individual deviations
from the FAR and the EPAAR shall be
submitted to the Head of the Con-
tracting Activity (HCA) for approval.
Requests submitted shall cite the spe-
cific part of the FAR or EPAAR from
which it is desired to deviate, shall set
forth the nature of the deviation(s),
and shall give the reasons for the ac-
tion requested.

[656 FR 37291, June 14, 2000]

1501.404 Class deviations.

Requests for class deviations to the
FAR and the EPAAR shall be sub-
mitted to the HCA for processing in ac-
cordance with FAR 1.404 and this sec-
tion. Requests shall include the same
type of information prescribed in
1501.403 for individual deviations.

[67 FR 5072, Feb. 4, 2002]

Subpart 1501.6—Contracting
Authority and Responsibilities

1501.602-3 Ratification of wunauthor-
ized commitments.

(a) Applicability. The provisions of
this section apply to all unauthorized
commitments, whether oral or written
and without regard to dollar value. Ex-
amples of unauthorized commitments
are;

(1) Ordering supplies or services by
an individual without contracting au-
thority;

(2) Unauthorized direction of work
through assignment of orders or tasks;

(3) Unauthorized addition of new
work;

(4) Unauthorized direction of contrac-
tors to subcontract with particular
firms; or

(5) Any other unauthorized direction
which changed the terms and condi-
tions of the contract.

(b)) Ratification Approval. The Chief
of the Contracting Office (CCO) is dele-
gated authority to be the ratifying offi-
cial. In order to act as the ratifying of-
ficial, a CCO must have delegated con-
tracting officer authority. A CCO can-
not approve a ratification if he/she
acted as a contracting officer in pre-
paring the determination and findings



Environmental Protection Agency

required under paragraph (c)(3) of this
section.

(2) The CCOs defined in 1502.100 for
purposes of ratification authority only
must meet the following criteria:

(1) Must possess a contracting offi-
cer’s warrant and be in the 1102 job se-
ries;

(ii) Are prohibited from re-delegating
their ratification authority;

(iii) Must submit copies of ratifica-
tion actions to the cognizant Office of
Acquisition Management Division Di-
rector at Headquarters; and

(iv) As with other ratifying officials,
must abide by the other limitations on
ratification of unauthorized commit-
ments set forth in FAR 1.602-3(c) and
the EPAAR.

(c) Procedures. (1) The program office
shall notify the cognizant contracting
office by memorandum of the cir-
cumstances surrounding an unauthor-
ized commitment. The notification
shall include:

(i) All relevant
records;

(ii) Documentation of the necessity
for the work and benefit derived by the
Government;

(iii) A statement of the delivery sta-
tus of the supplies or services associ-
ated with the unauthorized commit-
ment;

(iv) A list of the procurement sources
solicited (if any) and the rationale for
the source selected;

(v) If only one source was solicited, a
justification for other than full and
open competition (JOFOC) as required
by FAR 6.302, FAR 6.303, and 1506.303, or
for simplified acquisition procedures
exceeding the competition threshold in
FAR 13.106, a sole source justification
as required by 1513.170;

(vi) A statement of steps taken or
proposed to prevent reoccurrence of
any unauthorized commitment.

(2) The Division Director (or equiva-
lent) of the responsible office shall ap-
prove the memorandum. If expenditure
of funds is involved, the program office
shall include a Procurement Request/
Order, EPA Form 1900-8, with funding
sufficient to cover the action. The ap-
propriation data cited on the 1900-8
shall be valid for the period in which
the unauthorized commitment was
made.

documents and

1501.602-3

(3) Upon receiving the notification,
the Contracting Officer shall prepare a
determination and findings regarding
ratification of the unauthorized com-
mitment for the ratifying official. The
determination and findings shall in-
clude sufficient detail to support the
recommended action. If ratification of
the unauthorized commitment is rec-
ommended, the determination and
findings shall include a determination
that the price is fair and reasonable.
To document the determination, addi-
tional information may be required
from the Contractor. Concurrence by
the Office of General Counsel is not
mandatory, but shall be sought in dif-
ficult or unusual cases.

(4) The ratifying official may inform
the Inspector General (IG) of the action
by memorandum through the Head of
the Contracting Activity (HCA). For
ratification actions exceeding the
small purchase limitation, the ratify-
ing official shall submit a memo-
randum to the Assistant Administrator
for Administration and Resources Man-
agement through the HCA for trans-
mittal to the Assistant, Associate, or
Regional Administrator (or equivalent
level) of the person responsible for the
unauthorized commitment. This
memorandum should contain a brief
description of the circumstances sur-
rounding the unauthorized commit-
ment, recommend corrective action,
and include a copy of any memo-
randum sent to the IG. Submission of a
memorandum to the appropriate As-
sistant, Associate, or Regional Admin-
istrator for unauthorized commitments
at or below the small purchase limita-
tion is optional and may be accom-
plished at the discretion of the ratify-
ing official.

(d) Paid Advertisements. (1) EPA is
generally not authorized to ratify im-
properly ordered paid advertisements.
The ratifying official, however, may
determine payment is proper subject to
the limitations in FAR 1.602-3(c) if the
individual responsible for the unau-
thorized commitment acted in good
faith to comply with Agency acquisi-
tion policies and procedures.

(2) The paying office shall forward in-
voice claims received in its office for
improper paid advertisements to the



1501.603

cognizant ratifying official for a deter-
mination regarding ratification of the
action.

(3) If the ratifying official determines
that an unauthorized commitment can-
not be ratified by the Agency, the rati-
fying official shall instruct the sub-
mitter to present its claim to the Gen-
eral Accounting Office in accordance
with the instructions contained in 4
CFR part 31, Claims Against the United
States, General Procedures.

(e) Payment of Properly Ratified
Claims. After the unauthorized commit-
ment is ratified, the Contractor must
submit an invoice (or resubmit an in-
voice if one was previously submitted)
citing the appropriate contract or pur-
chase order number.

[66 FR 18340, May 2, 1990, as amended at 59
FR 18976, Apr. 21, 1994; 60 FR 38505, July 27,
1995; 61 FR 57337, Nov. 6, 1996; 62 FR 33572,
June 20, 1997; 656 FR 37291, June 14, 2000; 65 FR
80792, Dec. 22, 2000; 67 FR 5072, Feb. 4, 2002]

1501.603 Selection, appointment, and
termination of appointment.

1501.603-1 General.

EPA Contracting Officers shall be se-
lected and appointed and their appoint-
ments terminated in accordance with
the Contracting Officer warrant pro-
gram specified in chapter 8 of the EPA
“Contracts Management Manual.”

PART 1502—DEFINITION OF WORDS
AND TERMS

AUTHORITY: 5 U.S.C. 301; Sec. 205(c), 63
Stat. 390, as amended, 40 U.S.C. 486(c); and 41
U.S.C. 418b.

Subpart 1502.1—Definitions

1502.100 Definitions.

Chief of the Contracting Office (CCO)
means the Office of Acquisition Man-
agement Division Directors at Head-
quarters, Research Triangle Park and
Cincinnati. For purposes of ratification
authority only, CCO is also defined as
Regional Contracting Officer Super-
visors and Office of Acquisition Man-
agement Service Center Managers. (See
1501.602-3(b)(2) for the criteria for this
ratification authority).
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Head of the Contracting Activity (HCA)
means the Director, Office of Acquisi-
tion Management.

Senior Procurement Executive (SPE)
means the Director, Office of Acquisi-
tion Management.

[67 FR 5072, Feb. 4, 2002]

PART 1503—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

Sec.
1503.000 Scope of part.

Subpart 1503.1—Safeguards

1503.101-370 Personal conflicts of interest.

1503.104-5 Disclosure, protection, and mark-
ing of contractor bid or proposal infor-
mation and source selection information.

Subpart 1503.2—Contractor Gratuities to
Government Personnel [Reserved]

Subpart 1503.3—Reports of Suspected
Antitrust Violations [Reserved]

Subpart 1503.4—Contingent Fees
1503.408 Evaluation of the SF 119.

Subpart 1503.5—Contractor Responsibility
To Avoid Improper Business Practices

1503.500-70 Policy.
1503.500-71 Procedures.
1503.500-72 Contract clause.

Subpart 1503.6—Contracts With Govern-
ment Employees or Organizations
Owned or Controlled by Them

1503.600-70 Scope of subpart.

1503.600-71 Definitions.

1503.601 Policy.

1503.602 Exceptions.

1503.670 Solicitation disclosure provision.

Subpart 1503.9—Whistle Blower Protections
for Contractor Employees

1503.905 Procedures for investigating com-
plaints.

AUTHORITY: Sec. 205(c),
amended, 40 U.S.C. 486(c).

SOURCE: 49 FR 8837, Mar. 8, 1984, unless oth-
erwise noted.

63 Stat. 390, as

1503.000 Scope of part.

This part implements FAR part 3,
cites EPA regulations on employee re-
sponsibilities and conduct, establishes
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responsibility for reporting violations
and related actions, and provides for
authorization of exceptions to policy.

Subpart 1503.1—Safeguards

SOURCE: 64 FR 47410, Aug. 31, 1999, unless
otherwise noted.

1503.101-370 Personal conflicts of in-
terest.

(a) Each EPA employee (including
special employees) engaged in source
evaluation and selection is required to
be familiar with the provisions of 40
CFR part 3 regarding personal conflicts
of interest. The employee shall inform
the Source Selection Authority (SSA)
in writing if his/her participation in
the source evaluation and selection
process could be interpreted as a pos-
sible or apparent conflict of interest.
The SSA will consult with appropriate
Agency officials prior to the SSA’s de-
termination. The SSA shall relieve any
EPA employee who has a conflict of in-
terest of further duties in connection
with the evaluation and selection proc-
ess.

(b) Each EPA employee (including
special employees, as defined by
1503.600-71(b)) involved in source eval-
uation and selection is required to
comply with the Office of Government
Ethics ethics provisions at 5 CFR part
2635.

1503.104-5 Disclosure, protection, and
marking of contractor bid or pro-
posal information and source selec-
tion information.

(a)(1) The Chief of the Contracting
Office (CCO) is the designated official
to make the decision whether support
contractors are used in proposal eval-
uation (as authorized at FAR 15.305(c)
and as restricted at FAR 37.203(d)).

(2) The following written certifi-
cation and agreement shall be obtained
from the non-Government evaluator
prior to the release of any proposal to
that evaluator:

““CERTIFICATION ON THE USE AND DISCLOSURE
OF PROPOSALS”’

RFP #:

Offeror:

1. I hereby certify that to the best of my
knowledge and belief, no conflict of interest
exists that may diminish my capacity to per-

1503.500-70

form an impartial, technically sound, objec-
tive review of this proposal(s) or otherwise
result in a biased opinion or unfair competi-
tive advantage.

2. I agree to use any proposal information
only for evaluation purposes. I agree not to
copy any information from the proposal(s),
to use my best effort to safeguard such infor-
mation physically, and not to disclose the
contents of nor release any information re-
lating to the proposal(s) to anyone outside of
the evaluation team assembled for this ac-
quisition or individuals designated by the
contracting officer.

3. I agree to return to the Government all
copies of proposals, as well as any abstracts,
upon completion of the evaluation.

Name and Organization)

(Date of Execution)

(End of certificate)

(b) Information contained in pro-
posals will be protected and disclosed
to the extent permitted by law, and in
accordance with FAR 3.104-5, 15.207,
and Agency procedures at 40 CFR part
2.

Subpart 1503.2—Contractor Gratu-
ities to Government Personnel
[Reserved]

Subpart 1503.3—Reports of Sus-
pected Antitrust Violations
[Reserved]

Subpart 1503.4—Contingent Fees
1503.408 Evaluation of the SF 119.

Subpart 1503.5—Contractor Re-
sponsibility To Avoid Improper
Business Practices

SOURCE: 656 FR 57103, Sept. 21, 2000, unless
otherwise noted.

1503.500-70 Policy.

Government contractors must con-
duct themselves with the highest de-
gree of integrity and honesty. Contrac-
tors should have standards of conduct
and internal control systems that:

(a) Are suitable to the size of the
company and the extent of their in-
volvement in Government contracting.

(b) Promote such standards.
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(c) Facilitate timely discovery and
disclosure of improper conduct in con-
nection with Government contracts,
and

(d) Ensure corrective measures are
promptly instituted and carried out.

1503.500-71 Procedures.

(a) A contractor’s system of manage-
ment controls should provide for:

(1) A written code of business ethics
and conduct and an ethics training pro-
gram for all employees;

(2) Periodic reviews of company busi-
ness practices, procedures, policies and
internal controls for compliance with
standards of conduct and the special
requirements of Government con-
tracting;

(3) A mechanism, such as a hotline,
by which employees may support sus-
pected instances of improper conduct,
and instructions that encourage em-
ployees to make such reports;

(4) Internal and/or external audits, as
appropriate.

(5) Disciplinary action for improper
conduct;

(6) Timely reporting to appropriate
Government officials of any suspected
or possible violation of law in connec-
tion with Government contracts or any
other irregularities in connection with
such contracts; and

(7) Full cooperation with any Govern-
ment agencies responsible for either in-
vestigation or corrective actions.

(b) Contractors who are awarded an
EPA contract of $1 million or more
must display EPA Office of Inspector
General Hotline Posters unless the con-
tractor has established an internal re-
porting mechanism and program, as de-
scribed in paragraph (a) of this section.

1503.500-72 Contract clause.

As required by EPAAR 1503.500-71(b),
the contracting officer shall insert the
clause at 1552.203-71, Display of EPA
Office of Inspector General Hotline
Poster, in all contracts valued at
$1,000,000 or more, including all con-
tract options.
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Subpart 1503.6—Contracts with
Government Employees or
Organizations Owned or Con-
trolled by Them

1503.600-70 Scope of subpart.

This subpart implements and supple-
ments FAR subpart 3.6 and sets forth
EPA policy and procedures for identi-
fying and dealing with conflicts of in-
terest and improper influence or favor-
itism in connection with contracts in-
volving current or former EPA employ-
ees. This subpart does not apply to
agreements with other departments or
agencies of the Federal Government,
nor to contracts awarded to State or
local units of Government.

1503.600-71 Definitions.

(a) Regular employee means any offi-
cer or employee of EPA who is em-
ployed or appointed, with or without
compensation, to serve more than 130
days during any period of 365 consecu-
tive days, including regular officers of
the Public Health Service Commis-
sioned Corps and reserve officers of the
Public Health Service Commissioned
Corps while on active duty.

(b) Special employee means an officer
or employee of EPA who is retained,
designated, appointed or employed to
perform, with or without compensa-
tion, temporary duties either on a full-
time or intermittent basis for not more
that 130 days during any period of 365
consecutive days and who actually
served more than 60 days during such
365-day period.

1503.601 Policy.

(a) No contract may be awarded with-
out competition to a former regular or
special EPA employee (or to a business
concern or other organization owned or
substantially owned or controlled by a
former employee) whose employment
terminated within 365 calendar days
before submission of a proposal to
EPA.

(b) No contract shall be awarded
without competition to a firm which
employs, or proposes to employ, a cur-
rent regular or special EPA employee
or a former EPA regular or special em-
ployee whose employment terminated
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within 365 calendar days before submis-
sion of a proposal to EPA, if either of
the following conditions exits:

(1) The current or former EPA reg-
ular or special employee is or was in-
volved in development or negotiating
the proposal for the prospective con-
tractor.

(2) The current or former EPA reg-
ular or special employee will be in-
volved directly or indirectly in the
management, administration, or per-
formance of the contract.

1503.602

The Assistant Administrator for Ad-
ministration and Resources Manage-
ment may authorize an exception, in
writing, to the policy in FAR 3.601 and
1503.601 for the reasons stated in FAR
3.602, if the exception would not in-
volve a violation of 18 U.S.C. 203, 18
U.S.C. 205, 18 U.S.C. 207, 18 U.S.C. 208,
or EPA regulations at 40 CFR part 3.
The Assistant Administrator shall con-
sult with the Designated Agency Eth-
ics Official before authorizing any ex-
ceptions.

[60 FR 38505, July 27, 1995]

Exceptions.

1503.670 Solicitation of disclosure pro-
vision.

The Contracting Officer shall insert
the provision at 1552.203-70, Current/
Former Agency Employee Involvement
Certification, in all solicitations for
sole source acquisitions.

[50 FR 14357, Apr. 11, 1985]

Subpart 1503.9—Whistle Blower
Protections for Contractor Em-
ployees

1503.905 Procedures for investigating
complaints.

The Assistant Administrator for Ad-
ministration and Resources Manage-
ment is designated as the recipient of
the written report of findings by the
Inspector General. The Assistant Ad-
ministrator shall ensure that the re-
port of findings is disseminated in ac-
cordance with FAR 3.905(c).

[61 FR 57337, Nov. 6, 1996]
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1504.804-5

PART 1504—ADMINISTRATIVE
MATTERS

Subpart 1504.6—Contract Reporting

Sec.
1504.670 [Reserved]

Subpart 1504.8—Contract Files

1504.804 Closeout of contract files.
1504.804-5 Detailed procedures for closing
out contract files.

AUTHORITY: 5 U.S.C. 301; Sec. 205(c), 63
Stat. 390, as amended, 40 U.S.C. 486(c); 41
U.S.C. 418b.

SOURCE: 49 FR 28246, July 11, 1984, unless
otherwise noted.

Subpart 1504.6—Contract
Reporting

1504.670 [Reserved]

Subpart 1504.8—Contract Files
1504.804 Closeout of contract files.

1504.804-5 Detailed procedures
closing out contract files.

In addition to those procedures set
forth in FAR 4.804-5, the contracting
office shall, before final payment is
made under a cost reimbursement type
contract, verify the allowability,
allocability, and reasonableness of
costs claimed. Verification of total
costs incurred should be obtained from
the Office of Audit through the Finan-
cial Analysis and Oversight Service
Center in the form of a final audit re-
port. Similar verification of actual
costs shall be made for other contracts
when cost incentives, price redeter-
minations, or cost-reimbursement ele-
ments are involved. Termination set-
tlement proposals shall be submitted
to the Financial Analysis and Over-
sight Service Centerfor review by the
Office of Audit as prescribed by FAR
49.107. All such audits will be coordi-
nated through the cost advisory group
in the contracting office. Exceptions to
these procedures are the quick close-
out procedures as described in FAR
42.708 and Unit 42 of the EPA Acquisi-
tion Handbook.

[49 FR 28246, July 11, 1984, as amended at 63
FR 46899, Sept. 3, 1998; 78 FR 46289, July 31,
2013]

for



SUBCHAPTER B—ACQUISITION PLANNING

PART 1505—PUBLICIZING
CONTRACT ACTIONS

Sec.
1505.000 Scope of part.

Subpart 1505.2—Synopses of Proposed
Contract Actions

1505.202 Exceptions.
1505.203 Publicizing and response time.
1505.271 [Reserved]

Subpart 1505.5—Paid Advertisement
[Reserved]

AUTHORITY: Sec. 205(c),
amended, 40 U.S.C. 486(c).

SOURCE: 49 FR 8838, Mar. 8, 1984, unless oth-
erwise noted.

63 Stat. 390, as

1505.000 Scope of part.

This part provides instructions on
publicizing contract opportunities and
response time, instructions on informa-
tion to include in the synopses of pro-
posed contracts, instructions on publi-
cizing orders under GSA schedule con-
tracts, policy references relative to re-
lease of information, and procedures
for obtaining information on previous
Government contracts.

[50 FR 14357, Apr. 11, 1985]

Subpart 1505.2—Synopses of
Proposed Contract Actions

1505.202 Exceptions.

The Contracting Officer need not sub-
mit the notice required by FAR 5.201
when the Contracting Officer deter-
mines in writing that the contract is
for the services of experts for use in
preparing or prosecuting a civil or
criminal action under the Superfund
Amendments and Reauthorization Act
of 1986.

[60 FR 38505, July 27, 1995]

1505.203 Publicizing
time.

and response

(a) The Contracting Officer may, at
his/her discretion under certain cir-
cumstances, elect to transmit a syn-
opsis to the Commerce Business Daily
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(CBD) of a proposed contract action
that falls within an exception to the
synopsis requirement in FAR 5.202(a).
For those contract actions, the Con-
tracting Officer may provide for a less-
er time period than the 15 days re-
quired by FAR 5.203(a) and the 30 days
required by FAR 5.203 (¢) or (d), and the
45 days required by FAR 5.203(e). The
Contracting Officer must identify the
basis for the lesser time periods for re-
sponse in the synopsis.

(b) The authority for paragraph (a)
does not extend to the synopsis of con-
tract actions falling within the excep-
tion in FAR 5.202(a)(7), if to do so
would disclose the originality of
thought or innovativeness of the pro-
posed research.

[60 FR 14357, Apr. 11, 1985, as amended at 62
FR 33572, June 20, 1997]

1505.271 [Reserved]

Subpart 1505.5—Paid
Advertisement [Reserved]

PART 1506—COMPETITION
REQUIREMENTS

Sec.
1506.000 Scope of part.

Subpart 1506.2—Full and Open Competi-
fion After Exclusion of Sources [Re-
served]

Subpart 1506.3—Other Than Full and Open
Competition

1506.302-5 Authorized or required by statute.
1506.303-2 Content.

AUTHORITY: Sec. 205(c),
amended, 40 U.S.C. 486(c).

SOURCE: 50 FR 14357, Apr. 11, 1985, unless
otherwise noted.

63 Stat. 390, as

1506.000 Scope of part.

This part implements FAR part 6. It
prescribes the Environmental Protec-
tion Agency policies and procedures in
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obtaining full and open competition in
the acquisition process.

Subpart 1506.2—Full and Open
Competition After Exclusion of
Sources [Reserved]

Subpart 1506.3—0Other Than Full
and Open Competition

1506.302-5 Authorized or required by
statute.

(a) Authority. Section 109(e) of the
Superfund Amendments and Reauthor-
ization Act of 1986 (SARA) is cited as
authority.

(b) Application. (1) The contracting
officer may use other than full and
open competition to acquire the serv-
ices of experts for use in preparing or
prosecuting a civil or criminal action
under SARA whether or not the expert
is expected to testify at trial. The con-
tracting officer need not prepare the
written justification under FAR 6.303
when acquiring expert services under
the authority of section 109(e) of
SARA. The contracting officer shall
document the official contract file
when using this authority.

(2) The contracting officer shall give
notice to the Agency’s Competition Ad-
vocate whenever a contract award is
made using other than full and open
competitition under this authority.
The notice shall contain a copy of the
contract and the summary of negotia-
tions.

[63 FR 31872, Aug. 22, 1988]

1506.303-2 Content.

The documentation requirements in
this section apply only to acquisitions
processed using other than small pur-
chase procedures. (Refer to 1513.170 for
documentation for small purchase ac-
quisitions).

(a) The initiating office shall prepare
a written justification for other than
full and open competition (JOFOC)
that documents the facts and cir-
cumstances substantiating the infeasi-
bility of full and open competition for
each recommended limited sources or
sole source acquisition when required
by FAR 6.302.

(b) The recommendation shall be en-
titled ‘‘Justification for Other Than
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1508.870

Full and Open Competition’” and shall
be signed at the programmatic Division
Director or comparable office level
prior to submission with the procure-
ment request. The JOFOC shall contain
the information prescribed in FAR
6.303-2 (a) and (b).

(c¢) If unusual and compelling urgency
(see FAR 6.303-2) is a basis for the
JOFOC, then the following applies. Ex-
plain the circumstances that led to the
need for an urgent contractual action.
Explain why the requirement could not
have been processed in sufficient time
to permit full and open competition. It
should be noted that the existence of
legislation, court order, or Presidential
mandate is not, of itself, a sufficient
basis for a JOFOC. However, the cir-
cumstances necessitating legislation,
court order, or Presidential mandate
may justify contractual action on an
other than full and open competition
basis.

(d) If the proposed acquisition has
been synopsized in accordance with the
applicable requirements in FAR sub-
part 5.2, the Contracting Officer must
incorporate the evaluation of responses
to the synopsis in the JOFOC. (See
1506.371(d) for contents of the evalua-
tion document).

[50 FR 14357, Apr. 11, 1985, 50 FR 15425, Apr.
18, 1985]

PART 1508—REQUIRED SOURCES
OF SUPPLY

AUTHORITY: Sec. 205(c),
amended, 40 U.S.C. 486(c).

63 Stat. 390, as

Subpart 1508.8—Acquisition of
Printing and Related Supplies

1508.870 Contract clause.

Contracting Officers shall insert the
contract clause at 1552.208-70, Printing,
in all contracts which require printing,
duplication, binding, reproduction, and
related services and are subject to the
provisions of the Government Printing
and Binding Regulations published by
the Joint Committee on Printing, Con-
gress of the United States.

[49 FR 8838, Mar. 8, 1984]
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PART 1509—CONTRACTOR
QUALIFICATIONS

Sec.
1509.000 Scope of part.

Subpart 1509.4—Debarment, Suspension
and Ineligibility

1509.403 Definitions.
1509.406 Debarment.
1509.406-3 Procedures.
1509.407 Suspension.
1509.407-3 Procedures.

Subpart 1509.5—Organizational Conflicts of
Interest

1509.500 Scope of subpart.

1509.502 Applicability.

1509.503 Waiver.

1509.505-4 Obtaining access to proprietary
information.

1509.505-70 Information sources.

1509.507-1 Solicitation provisions.

1509.507-2 Contract clause.

AUTHORITY: Sec. 205(c),
amended, 40 U.S.C. 486(c).

SOURCE: 49 FR 8839, Mar. 8, 1984, unless oth-
erwise noted.

63 Stat. 390, as

1509.000 Scope of part.

This part implements FAR part 9 and
provides policy and procedures per-
taining to contractor’s responsibility;
debarment, suspension, and ineligi-
bility; and organizational conflicts of
interest.

Subpart 1509.4—Debarment,
Suspension and Ineligibility

SOURCE: 656 FR 37291, June 14, 2000, unless
otherwise noted.

1509.403 Definitions.

The ‘‘Debarring Official”’ and the
“Suspending Official” as defined in
FAR 9.403 is a designated individual lo-
cated in the Office of Grants and De-
barment. This Agency official is au-
thorized to make the determinations
and provide the notifications required
under FAR subpart 9.4 or this subpart,
except for the determinations required
by FAR 9.405-1(a) which are to be made
by the Head of the Contracting Activ-
ity. All compelling reason determina-
tions to be made by the Debarring or
Suspending Official under FAR subpart
9.4 or this subpart will be made only
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after coordination and consultation
with the Head of the Contracting Ac-
tivity. See also 2 CFR part 1532.

[66 FR 37291, June 14, 2000, as amended at 72
FR 2427, Jan. 19, 2007]

1509.406 Debarment.

1509.406-3 Procedures.

(a) Investigation and referral—(1) Con-
tracting officer responsibility. (i) When
contracting personnel discover infor-
mation which indicates that a cause
for debarment may exist, they shall
promptly report such information to
the cognizant Chief of the Contracting
Office (CCO). Purchasing agents in sim-
plified acquisition activities which do
not come under the direct cognizance
of a CCO shall report such information
by memorandum, through their imme-
diate supervisor, and addressed to the
cognizant CCO responsible for their of-
fice’s contract acquisitions.

(ii) Contracting officers shall review
“The List of Parties Excluded from
Federal Procurement and Nonprocure-
ment Programs’ to ensure that the
Agency does not solicit offers from,
award contracts to, or consent to sub-
contracts with listed contractors.

(2) Chief of the Contracting Office re-
sponsibility. When the Chief of the Con-
tracting Office determines that suffi-
cient information is available to indi-
cate that a cause for debarment may
exist, such information shall be
promptly reported by memorandum to
the HCA. The memorandum provides
the Chief of the Contracting Office’s
assessment of the information, any in-
vestigative report or audit, and any ad-
ditional information he/she has discov-
ered.

(3) HCA responsibility. Upon receipt of
a report of a suspected debarment situ-
ation, the HCA shall take the following
actions:

(i) Notify the Director, Suspension
and Debarment Division, that inves-
tigation of a potential debarment has
been initiated.

(ii) Review the reported information.

(iii) Investigate as necessary to
verify or develop additional informa-
tion.

(iv) Refer the matter through the
Suspension and Debarment Division to
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the Debarring Official for consider-
ation of debarment; request that the
Suspension and Debarment Division
evaluate the information and, if appro-
priate, refer the matter to the Debar-
ring Official for consideration of debar-
ment; or recommend to the Suspension
and Debarment Division that the mat-
ter be closed without further action be-
cause the facts do not warrant debar-
ment.

(v) Obtain legal counsel’s opinion on
referrals or recommendations made to
the Debarring Official.

(vi) Notify EPA Contracting Officers
of those Contractors who are ineligible
for solicitation, award, or subcon-
tracting but who do not appear on the
GSA Consolidated List; e.g., those who
are ineligible based on a settlement
reached by the Debarring Official under
which the Contractor has agreed to
voluntarily exclude itself from partici-
pation in Government contracting/sub-
contracting for a specified period or be-
cause of a Notice of Proposal to Debar.

(4) Any official. When information is
discovered which may indicate poten-
tial criminal or civil fraud activity,
such information must be referred
promptly to the EPA Office of Inspec-
tor General.

(5) Debarring Official’s responsibility.
The Debarring Official shall:

(i) Review referrals from the HCA to-
gether with the HCA’s recommenda-
tions, if any, and determine whether
further consideration by the Debarring
Official is warranted and take such ac-
tions as are required by FAR subpart
9.4;

(ii) Obtain the HCA’s recommenda-
tion prior to reaching a voluntary ex-
clusion settlement with a Contractor
in lieu of debarment;

(iii) Promptly notify the HCA of Con-
tractors with whom a settlement in
lieu of debarment has been reached
under which the Contractor volun-
tarily excludes itself from or restricts
its participation in Government con-
tracting/subcontracting for a specified
period; and of Contractors who have re-
ceived a Notice of Proposal to Debar.

(b) [Reserved]
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1509.407 Suspension.

1509.407-3 Procedures.

The procedures prescribed in 1509.406—
3(a) shall be followed under conditions
which appear to warrant suspension of
a Contractor.

Subpart 1509.5—Organizational
Conflicts of Interests

1509.500 Scope of subpart.

This subpart establishes EPA policy
and procedures for identifying, evalu-
ating, and resolving organizational
conflicts of interest. EPA’s policy is to
avoid, neutralize, or mitigate organiza-
tional conflicts of interest. If EPA is
unable to neutralize or mitigate the ef-
fects of a potential conflict of interest,
EPA will disqualify the prospective
contractor or will terminate the con-
tract when potential or actual conflicts
are identified after award.

[49 FR 8839, Mar. 8, 1984; 49 FR 24734, June 15,
1984]

1509.502 Applicability.

This subpart applies to all EPA con-
tracts except agreements with other
Federal agencies. However, this sub-
part applies to contracts with the
Small Business Administration (SBA)
under the 8(a) program.

1509.503 Waiver.

The Head of the Contracting Activity
may waive any general rule or proce-
dure of this subpart by determining
that its application in a particular sit-
uation would not be in the Govern-
ment’s interest. Any request for waiver
must be in accordance with FAR 9.503.
The Assistant General Counsel for Con-
tracts and Information Law shall be
consulted on such waiver requests.

[49 FR 8839, Mar. 8, 1984, as amended at 61 FR
29316, June 10, 1996]

1509.505-4 Obtaining access to propri-
etary information.

Contractors gaining access to con-
fidential business information of other
companies in performing advisory serv-
ices for EPA shall comply with the spe-
cial requirements of 40 CFR part 2 and
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the provisions of their contracts relat-
ing to the treatment of confidential
business information.

1509.505-70 Information sources.

(a) Disclosure. Prospective EPA Con-
tractors responding to solicitations or
submitting unsolicited proposals shall
provide information to the Contracting
Officer for use in identifying, evalu-
ating, or resolving potential organiza-
tional conflicts of interest. The sub-
mittal may be a certification or a dis-
closure, pursuant to paragraph (a) (1)
or (2) of this section.

(1) If the prospective contractor is
not aware of any information bearing
on the existence of any organizational
conflict of interest, it may so certify.

(2) Prospective contractors not certi-
fying in accordance with paragraph
(a)(1) of this section must provide a dis-
closure statement which describes con-
cisely all relevant facts concerning any
past, present, or planned interests re-
lating to the work to be performed and
bearing on whether they, including
their chief executives, directors, or any
proposed consultant or subcontractor,
may have a potential organizational
conflict of interest.

(b) Failure to disclose information. Any
prospective contractor failing to pro-
vide full disclosure, certification, or
other required information will not be
eligible for award. Nondisclosure or
misrepresentation of any relevant in-
formation may also result in disquali-
fication from award, termination of the
contract for default, or debarment
from Government contracts, as well as
other legal action or prosecution. In re-
sponse to solicitations, EPA will con-
sider any inadvertent failure to provide
disclosure certification as a ‘“‘minor in-
formality” (as explained in FAR
14.405); however, the prospective con-
tractor must correct the omission
promptly.

(c) Ezxception. Where the Contractor
has previously submitted a conflict of
interest certification or disclosure for
a contract, only an update of such
statement is required when the con-
tract is modified.

[49 FR 8839, Mar. 8, 1994. Redesignated at 59
FR 18619, Apr. 19, 1994]
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1509.507-1 Solicitation provisions.

(a) Advance notice of limitations. The
Contracting Officer shall alert prospec-
tive contractors by placing a notice in
the solicitation whenever a particular
acquisition might create an organiza-
tional conflict of interest. The notice
will:

(1) Include the information pre-
scribed in (FAR) 48 CFR 9.507-1;

(2) Refer prospective contractors to
this subpart; and

(3) Require proposers to disclose rel-
evant facts concerning any Dpast,
present, or currently planned interests
relating to the work described in the
solicitation.

(b) Required solicitation provision. The
Contracting Officer shall include the
provisions at 1552.209-70 and 1552.209-72
in all solicitations, except where the
following applies:

(1) An Organizational Conflict of In-
terest provision is drafted for a par-
ticular acquisition (see Section
1509.507-1(a));

(2) When the procurement is with an-
other Federal agency (however, the
provision is included in solicitations
issued under the Small Business Ad-
ministration’s (SBA) 8(a) program);
and

(3) When the procurement is accom-
plished through simplified acquisition
procedures, use of the provision is op-
tional.

[49 FR 8839, Mar. 8, 1994. Redesignated and
amended at 59 FR 18619, Apr. 19, 1994; 61 FR
57337, Nov. 6, 1996; 62 FR 33572, June 20, 1997]

1509.507-2 Contract clause.

(a) The Contracting Officer shall in-
clude the clause at 1552.209-71 in all
contracts in excess of the simplified ac-
quisition threshold and, as appropriate,
in simplified acquisition procedures.
Contracts for other than Superfund
work shall include Alternate I in this
clause in lieu of paragraph (e).

(b) The Contracting Officer shall in-
clude the clause at 1552.209-73 in all so-
licitations and contracts for Superfund
work in excess of the simplified acqui-
sition threshold and, as appropriate, in
small purchases for Superfund work.

(c) The Contracting Officer shall in-
clude the clause at 1552.209-74 or its al-
ternates in the following solicitations
and contracts for Superfund work in



Environmental Protection Agency

excess of the simplified acquisition
threshold and, as appropriate, in sim-
plified acquisition procedures for
Superfund work. The Contracting Offi-
cer shall include the clause at 1552.209—
74 in all Response Action Contract
(RAC) solicitations and contracts, ex-
cept Site Specific solicitations and
contracts. The term ‘“RAC” in the
Limitation of Future Contracting
clauses includes not only RAC solicita-
tions and contracts but other long
term response action solicitations and
contracts that provide professional ar-
chitect/engineer, technical, and man-
agement services to EPA to support re-
medial response, enforcement over-
sight and non-time critical removal ac-
tivities under the Comprehensive Envi-
ronmental Response Compensation and
Liability Act of 1980, as amended by
the Superfund Amendments Reauthor-
ization Act of 1986; and the Robert T.
Stafford Natural Disaster Act pursuant
to the Federal Response Plan and other
laws to help address and/or mitigate
endangerment to the public health,
welfare or environment during emer-
gencies and natural disasters, and to
support States and communities in pre-
paring for the responses to releases of
hazardous substances.

(1) Alternate I shall be used in all
Emergency and Rapid Response Serv-
ices (ERRS) solicitations and con-
tracts, except site specific solicitations
and contracts. The term “ERRS” in
the Limitation of Future Contracting
clauses includes not only ERRS solici-
tations and contracts but other emer-
gency response type solicitations and
contracts that provide fast responsive
environmental cleanup services for
hazardous substances/wastes/contami-
nants/material and petroleum products/
oil. Environmental cleanup response to
natural disasters and terrorist activi-
ties may also be required. ERRS pilot
scale studies are included in the term
“treatability studies.”

(2) Alternate II shall be used in all
Superfund Technical Assistance and
Removal Team (START) solicitations
and contracts. The term *“START” in
the Limitation of Future Contracting
clauses include not only START solici-
tations and contracts but other site re-
moval and technical support solicita-
tions and contracts that include activi-
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ties related to technical analyses in de-
termining the nature and extent of
contamination at a site and making
recommendations regarding response
technologies.

(3) Alternate III shall be used in all
Environmental Services Assistance
Team (ESAT) solicitations and con-
tracts.

(4) Alternate IV shall be used in all
Enforcement Support Services (ESS)
solicitations and contracts. The term
“ESS” in the Limitation of Future
Contracting clauses not only includes
ESS solicitation and contracts but
other enforcement support type solici-
tations and contracts that involve re-
moval actions, mandatory notices to
Potentially Responsible Parties
(PRPs), penalty assessments, public
comment periods, negotiations with
PRPs, and statutes of limitations for
pursuing cost recovery. The enforce-
ment support services required under
the contract may be conducted to sup-
port EPA enforcement actions under
any environmental statute.

(5) Alternate V shall be used in all
Superfund Headquarters Support solici-
tations and contracts. The Contracting
Officer is authorized to modify para-
graph (c¢) of Alternate V to reflect any
unique limitations applicable to the
program requirements.

(6) Alternate VI shall be used in all
Site Specific solicitations and con-
tracts.

(d) The Contracting Officer shall in-
sert the clause at 1552.209-75 in Super-
fund solicitations and contracts in ex-
cess of the simplified acquisition
threshold, where the solicitation or
contract does not include (EPAAR) 48
CFR 1552.211-74, Work Assignments, Al-
ternate I, or a similar clause requiring
conflict of interest certifications dur-
ing contract performance. This clause
requires an annual conflict of interest
certification from contractors when
the contract does not require the sub-
mission of other conflict of interest
certifications during contract perform-
ance. Contracts requiring annual cer-
tifications include: Site Specific con-
tracts, the Contract Laboratory Pro-
gram (CLP), and the Sample Manage-
ment Office (SMO) contracts. The an-
nual certification requires a contractor
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to certify that all organizational con-
flicts of interest have been reported,
and that its personnel performing work
under EPA contracts or relating to
EPA contracts have been informed of
their obligation to report personal and
organizational conflicts of interest to
the Contractor. The annual certifi-
cation shall cover the one-year period
from the date of contract award for the
initial certification, and a one-year pe-
riod starting from the previous certifi-
cation for subsequent certifications.
The certification must be received by
the Contracting Officer no later than 45
days after the close of the certification
period covered.

[69 FR 18619, Apr. 19, 1994, as amended at 61
FR 57337, Nov. 6, 1996; 70 FR 61569, Oct. 25,
2005]

PART 1511—DESCRIBING AGENCY
NEEDS

Sec.

1511.000 Scope of part.

1511.011 Solicitation Provisions and Con-
tract Clauses.

1511.011-70 Reports of work.

1511.011-71 [Reserved]

1511.011-72 Monthly progress report.

1511.011-73 Level of effort.

1511.011-74 Work assignments.

1511.011-75 Working files.

1511.011-76 Legal analysis.

1511.011-77 Final reports.

1511.011-78 Advisory and assistance services.

1511.011-79 Information resources manage-
ment.

AUTHORITY: Sec. 205(c),
amended, 40 U.S.C. 486(c).

SOURCE: 61 FR 57337, Nov. 6, 1996, unless
otherwise noted.

63 Sta. 390, as

1511.000 Scope of part.

This part implements FAR part 11
and provides policy and procedures for
describing Agency needs.

1511.011 Solicitation Provisions and
Contract Clauses.

1511.011-70 Reports of work.

Contracting officers shall insert one
of the contract clauses at 1552.211-70
when the contract requires the delivery
of reports, including plans, evalua-
tions, studies, analyses and manuals.
The basic clause should be used when
reports are specified in a contract at-
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tachment. Alternate I is used to speci-
fy reports in the contract schedule.

[78 FR 46290, July 31, 2013]
1511.011-71 [Reserved]

1511.011-72 Monthly progress report.

Contracting Officers shall insert a
contract clause substantially the same
as the clause at 1552.211-72 when
monthly progress reports are required.

1511.011-73 Level of effort.

The Contracting Officer shall insert
the clause at 1552.211-73, Level of Ef-
fort-Cost Reimbursement Term Con-
tract, in cost-reimbursement term con-
tracts including cost contracts without
fee, cost-sharing contracts, cost-plus-
fixed-fee (CPFF) contracts, cost-plus-
incentive-fee contracts (CPIF), and
cost-plus-award-fee contracts (CPAF).

[78 FR 46290, July 31, 2013]

1511.011-74 Work assignments.

(a) Policy. When issuing work assign-
ments, the independent government
cost estimate shall not be released to
the contractor. In most cases the Con-
tracting Officer (CO) should authorize
the contractor to expend only the esti-
mated labor hours necessary to develop
the work plan and to initiate prelimi-
nary tasks which must be performed
before work plan approval can be made.
However, in cases where the uncertain-
ties involved in the effort are of such a
magnitude that there is no reasonable
expectation that the contractor can es-
timate the level of effort required by
the tasks, objectives, or outcomes of
the requirement, the CO may provide a
ceiling level of effort for the entire
work assignment at the time of its
issuance. In such cases, the specific un-
certainties precluding reasonable esti-
mation of the required level of effort
on the contractor’s part must be docu-
mented in the contract file.

(b) Contract clause. The CO shall in-
sert the contract clause at 1552.211.74,
Work Assignments, in cost-reimburse-
ment type term form contracts when
work assignments are used. For Super-
fund contracts, except for contracts
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which require annual conflict of inter-
est certificates (e.g. Site Specific con-
tracts, the Contract Laboratory Pro-
gram (CLP), and Sample Management
Office (SMO) contracts), the CO shall
use the clause with either Alternate I
or Alternate II. Alternate I shall be
used for contractors who have at least
three (3) years of records that may be
searched for certification purposes. Al-
ternate II shall be used for contractors
who do not have at least three (3) years
of records that may be searched.

[77 FR 8175, Feb. 14, 2012, as amended at 78
FR 46290, July 31, 2013]

1511.011-75 Working files.

Contracting Officers shall insert the
contract clause at 1552.211-75 in all ap-
plicable EPA contracts where accurate
working files on all work documenta-
tion is required in the performance of
the contract.
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1511.011-79

1511.011-76 Legal analysis.

Contracting Officers shall insert the
clause at 1552.211-76 when it is deter-
mined that the contract involves legal
analysis.

1511.011-77 Final reports.

Contracting Officers shall insert the
contract clause at 1552.211-77 when a
contract requires both a draft and a
final report.

1511.011-78 Advisory and assistance
services.

Contracting Officers shall insert the
contract clause at 1552.211-78 in all con-
tracts for advisory and assistance serv-
ices.

1511.011-79 Information
management.

resources

The Contracting Officer shall insert
the clause at 1552.211-79, Compliance
with EPA Policies for Information Re-
source Management, in all solicita-
tions and contracts.



SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT
TYPES

PART 1513—SIMPLIFIED
ACQUISITION PROCEDURES

Sec.
1513.000 Scope of part.

Subpart 1513.1—General

15613.170 Competition exceptions and jus-
tification for sole source simplified ac-
quisition procedures.

1513.170-1 Contents of sole source justifica-
tions.

Subpart 1513.4—Imprest Fund [Reserved]
Subpart 1513.5—Purchase Orders

1513.505 Purchase order and related forms.
1513.507 Clauses.

AUTHORITY: Sec. 205(c),
amended, 40 U.S.C. 486(c).

SOURCE: 61 FR 57338, Nov. 6, 1996, unless
otherwise noted.

63 Stat. 390, as

1513.000 Scope of part.

This part prescribes EPA policies and
procedures for the acquisition of sup-
plies, nonpersonal services, and con-
struction from commercial sources, the
aggregate amount of which does not
exceed the simplified acquisition
threshold.

Subpart 1513.1—General

1513.170 Competition exceptions and
justification for sole source sim-
plified acquisition procedures.

1513.170-1 Contents of sole source jus-
tifications.

The program office submitting the
procurement request must submit, as a
separate attachment, a brief written
statement in support of sole source ac-
quisitions exceeding the micro-pur-
chase threshold. The statement must
cite one or more of the circumstances
in FAR 6.302 and the necessary facts to
support each circumstance. Although
program offices may not cite the au-
thority in FAR 6.302-7, the public inter-
est may be used as a basis to support a
sole source acquisition. If the acquisi-
tion has been synopsized as a notice of
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proposed sole source acquisition, the
statement must include the results of
the evaluation of responses to the syn-
opsis.

Subpart 1513.4—Imprest Fund
[Reserved]

Subpart 1513.5—Purchase Orders

1513.505 Purchase order and related
forms.

Contracting Officers may use the
EPA Form 1900-8, Procurement Re-
quest/Order, in lieu of Optional Forms
347 and 348 for individual purchases
prepared in accordance with the in-
structions printed on the reverse there-
of (see 1553.213-70).

[61 FR 57338, Nov. 6, 1996. Redesignated at 62
FR 33572, June 20, 1997]

1513.507

(a) It is the general policy of the En-
vironmental Protection Agency that
Contractor or vendor prescribed leases
or maintenance agreements for equip-
ment shall not be executed.

(b) The Contracting Officer shall,
where appropriate, insert the clause at
15652.213-70, Notice to Suppliers of
Equipment, in orders for purchases or
leases of automatic data processing
equipment, word processing, and simi-
lar types of commercially available
equipment for which vendors, as a mat-
ter of routine commercial practice,
have developed their own leases and/or
customer service maintenance agree-
ments.

PART 1514—SEALED BIDDING

Subpart 1514.2—Solicitation of Bids

Clauses.

Sec.

1514.201 Preparation of invitations for bids.
1514.201-6 Solicitation provisions.

1514.201-7 Contract clauses.

1514.205 Solicitation mailing lists.

Subpart 1514.4—Opening of Bids and
Award of Contract

1514.404 Rejection of bids.
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1514.406 Mistakes in bids.

AUTHORITY: Sec. 205(c),
amended, 40 U.S.C. 486(c).

SOURCE: 49 FR 8843, Mar. 8, 1984, unless oth-
erwise noted.

63 Stat. 390, as

Subpart 1514.2—Solicitation of
Bids

1514.201 Preparation of invitations for
bids.

1514.201-6 Solicitation provisions.

The Contracting Officer shall insert
the solicitation provision at 1552.214-71,
Contract Award-Other Factors-Sealed
Bidding, in invitations for bids when it
is appropriate to describe other factors
that will be used in evaluating bids for
award.

[60 FR 14359, Apr. 11, 1985, as amended at 61
FR 55118, Oct. 24, 1996]

1514.201-7 Contract clauses.

The CCO is authorized to waive the
inclusion of the clauses at FAR 52.214—
27 and 52.214-28, in accordance with
FAR 14.201-17.

[66 FR 24579, June 18, 1990, as amended at 58
FR 18976, Apr. 21, 1994]

1514.205

When a solicitation and all amend-
ments are posted on the Internet with
a synopsis providing information as to
how to access the solicitation and all
amendments, the CO will need to main-
tain a mailing list of only those indi-
viduals requesting paper copies from
the contract service center/branch.
When possible, the CO should also build
an electronic ‘“‘mailing list”’ of compa-
nies downloading the solicitation from
the Internet.

Solicitation mailing lists.

[49 FR 8843, Mar. 8, 1984, as amended at 62 FR
37148, July 11, 1997]

1515.000

Subpart 1514.4—Opening of Bids
and Award of Contract

1514.404 Rejection of bids.
1514.406 Mistakes in bids.

PART 1515—CONTRACTING BY
NEGOTIATION

Sec.
1515.000 Scope of part.

Subpart 1515.2—Solicitation and Receipt of
Proposals and Information

15615.209 Solicitation provisions and con-
tract clauses.

Subpart 1515.3—Source Selection

1515.302 Applicability.

15615.303 Responsibilities.

1515.305 Proposal evaluation.

1515.305-70 Scoring plans.

1515.305-71 Documentation of proposal eval-
uation.

1515.305-72 Release of cost information.

Subpart 1515.4—Contract Pricing

1515.404-4 Profit.

1515.404-470 Policy.

1515.404-471 EPA structured approach for de-
veloping profit or fee objectives.

1515.404-472 Other methods.

15615.404-473 Limitations.

15615.404-474 Waivers.

1515.404-475 Cost realism.

1515.408 Solicitation provisions and con-
tract clauses.

Subpart 1515.6—Unsolicited Proposals

15615.604 Agency points of contact.
1515.606-70 Contracting methods.

AUTHORITY: 5 U.S.C. 301; Sec. 205(c), 63
Stat. 390, as amended, 40 U.S.C. 486(c); and 41
U.S.C. 418b.

SOURCE: 64 FR 47410, Aug. 31, 1999, unless
otherwise noted.

1515.000 Scope of part.

This part implements and supple-
ments FAR part 15. It prescribes the
Environmental Protection Agency
policies and procedures for contracting
for supplies and services by negotia-
tion.
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Subpart 1515.2—Solicitation and
Receipt of Proposals and In-
formation

1515.209 Solicitation provisions and

contract clauses.

In addition to those provisions pre-
scribed at FAR 15.209 and in accordance
with FAR 15.203(a)(4), the contracting
officer shall identify and include the
evaluation factors that will be consid-
ered in making the source selection
and their relative importance in each
solicitation.

(a) The contracting officer shall in-
sert the provisions at 1552.215-70, ‘“EPA
Source Evaluation and Selection Pro-
cedures—Negotiated Procurement’ and
either: the provision at 1552.215-71,
‘“BEvaluation Factors for Award,’”’” where
all evaluation factors other than cost
or price when combined are signifi-
cantly more important than cost or
price; or the provision in Alternate I to
1552.215-71, where all evaluation factors
other than cost or price when combined
are significantly less important than
cost or price; or the provision in Alter-
nate II to 1552.215-71, where all evalua-
tion factors other than cost or price
when combined are approximately
equal to cost or price; or Alternate III
to 1552.215-71 where award will be made
to the offeror with the lowest-evalu-
ated cost or price whose proposal meets
or exceeds the acceptability standards
for non-cost factors.

(b) Evaluation factors and significant
subfactors should be prepared in ac-
cordance with FAR 15.305 and inserted
into paragraph (b) of the provision at
1552.2156-71, Alternate I, Alternate II,
and if used, in Alternate III.

(c) The contracting officer shall in-
sert the clause at 1552.215-75, Past Per-
formance Information, or a clause sub-
stantially the same as 1552.215-75, in all
competitively negotiated acquisitions
with an estimated value in excess of
$100,000.

[64 FR 47410, Aug. 31, 1999, as amended at 65
FR 58923, Oct. 3, 2000]
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Subpart 1515.3—Source Selection

1515.302 Applicability.

FAR subpart 15.3 and this subpart
apply to the selection of source or
sources in competitive negotiation ac-
quisitions in excess of the simplified
acquisition threshold, except architect-
engineering services which are covered
in 1536.6.

1515.303 Responsibilities.

The Source Selection Authority
(SSA) is established as follows:

(a) Acquisitions having a potential
value of $25,000,000 or more: Service
Center Manager (SCM). This authority
is not redelegable.

(b) Acquisitions having a potential
value of less than $25,000,000, but more
than $10,000,000: SCM, who has the au-
thority to redelegate SSA authority to
a warranted 1102. If redelegated, review
by another warranted 1102 designated
by the SCM is also required. A Re-
gional Contracting Officer Supervisor
may act as the SSA, as determined on
a case-by-case basis, by the Director,
Superfund/RCRA Regional Procure-
ment Operations Division (SRRPOD).

(c) Acquisitions having a potential
value of $10,000,000 or less: The con-
tracting officer.

[67 FR 5072, Feb. 4, 2002]

1515.305 Proposal evaluation.

1515.305-70 Scoring plans.

When trade-offs are performed (in ac-
cordance with FAR 15.101-1), the eval-
uation of technical and past perform-
ance shall be accomplished using the
following scoring plan or one specifi-
cally developed for the solicitation,
e.g., other numeric, adjectival, color
rating systems, etc.

SCORING PLAN

Descriptive statement
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The factor is not addressed, or is totally deficient and without merit.
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1515.404-470

SCORING PLAN—Continued

Descriptive statement

The factor is addressed, but contains deficiencies and/or weaknesses that can be corrected only by
major or significant changes to relevant portions of the proposal, or the factor is addressed so
minimally or vaguely that there are widespread information gaps. In addition, because of the defi-
ciencies, weaknesses, and/or information gaps, serious concerns exist on the part of the technical
evaluation team about the offeror’s ability to perform the required work.

Information related to the factor is incomplete, unclear, or indicates an inadequate approach to, or
understanding of the factor. The technical evaluation team believes there is question as to whether

The response to the factor is adequate. Overall, it meets the specifications and requirements, such
that the technical evaluation team believes that the offeror could perform to meet the Govern-

The response to the factor is good with some superior features. Information provided is generally
clear, and the demonstrated ability to accomplish the technical requirements is acceptable with the

2 e
the offeror would be able to perform satisfactorily.
B
ment’'s minimum requirements.
4o
possibility of more than adequate performance.
B s The response to the factor is superior in most features.

1515.305-71 Documentation
posal evaluation.

of pro-

In addition to the information re-
quired by FAR 15.305(a)(3), the tech-
nical evaluation documentation shall
include:

(a) Score sheets prepared by each in-
dividual team member must be made
available upon the contracting officer’s
request. For contracts valued at
$10,000,000 or less, the technical evalua-
tion may be recorded on the short form
technical evaluation format (EPA
Form 1900-61) or another form specifi-
cally developed for the solicitation;
and

(b) A statement that the respective
team members are free from actual or
potential personal conflicts of interest,
and are in compliance with the Office
of Government Ethics ethics provisions
at 5 CFR part 2635.

(¢) Any information which might re-
veal that an offeror has an actual or
potential organizational conflict of in-
terest.

(d) Any documentation related to ex-
changes with individual offerors.

1515.305-72 Release of cost informa-
tion.

(a) In accordance with FAR
15.305(a)(4), the contracting officer may
release the cost/price proposals to
those members of the evaluation team
who are evaluating proposals at his/her
discretion.

(b) These individuals would then use
this information to perform a cost real-
ism analysis as described in FAR
15.404-1(d). Any inconsistencies be-
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tween the proposals and the solicita-
tion requirements and/or any inconsist-
encies between the cost/price and other
than cost/price proposals should be
identified.

Subpart 1515.4—Contract Pricing

1515.404-4 Profit.

This section implements FAR 15.404-
4 and prescribes the EPA structured
approach for establishing profit or fee
prenegotiation objectives.

1515.404-470 Policy.

(a) The Agency’s policy is to utilize
profit to attract contractors who pos-
sess talents and skills necessary to the
accomplishment of the objectives of
the Agency, and to stimulate efficient
contract performance. In negotiating
profit/fee, it is necessary that all rel-
evant factors be considered, and that
fair and reasonable amounts be nego-
tiated which give the contractor a prof-
it objective commensurate with the na-
ture of the work to be performed, the
contractor’s input to the total per-
formance, and the risks assumed by the
contractor.

(b) The purpose of EPA’s structured
approach is:

(1) To provide a standard method of
evaluation;

(2) To ensure consideration of all rel-
evant factors;

(3) To provide a basis for documenta-
tion and explanation of the profit or
fee negotiation objective; and
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(4) To allow contractors to earn prof-
its commensurate with the assumption
of risk.

(c) The profit-analysis factors pre-
scribed in the EPA structured approach
for analyzing profit or fee include those
prescribed by FAR 15.404(d)(1), and ad-
ditional factors authorized by FAR
15.404(d)(2) to foster achievement of
program objectives. These profit or fee
factors are prescribed in 1515.404-471.

1515.404-471 EPA structured approach
for developing profit or fee objec-
tives.

(a) General. To properly reflect dif-
ferences among contracts, and to select
an appropriate relative profit/fee in
consideration of these differences,
weightings have been developed for ap-
plication by the contracting officer to
standard measurement bases represent-
ative of the prescribed profit factors
cited in FAR 15.404(d) and EPAAR
1515.404-471(b)(1). Each profit factor or
subfactor, or its components, has been
assigned weights relative to their value
to the contract’s overall effort, and the
range of weights to be applied to each
profit factor.

(b)(1) Profit/fee factors. The factors set
forth in this paragraph, and the
weighted ranges listed after each fac-
tor, shall be used in all instances where
the profit/fee is negotiated.

CONTRACTOR’S INPUT TO TOTAL PERFORMANCE

Weight
Range
(Percent)

Direct material 1to 4.
Professional/technical labor ... .| 8to15.
Professional/technical overhead ...................... 61t09.
General labor . 5t0 9.
General overhead ..........ccccoceiiiiiiiiiiiiies 4t07.
Subcontractors ... 1to 4.
Other direct costs ... 1to 3.
General and administrative expenses ...| 5t08.
Contractor’'s assumption of contract cost risk 0to 6.

(2) The contracting officer shall first
measure the ‘‘Contractor’s Input to
Total Performance’ by the assignment
of a profit percentage within the des-
ignated weight ranges to each element
of contract cost. Such costs are multi-
plied by the specific percentages to ar-
rive at a specific dollar profit or fee.

(3) The amount calculated for facili-
ties capital cost of money (FCCM) shall
not be included as part of the cost base
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for computation of profit or fee. The
profit or fee objective shall be reduced
by an amount equal to the amount of
facilities capital cost of money al-
lowed. A complete discussion of the de-
termination of facilities capital cost of
money and its application and adminis-
tration is set forth in FAR 31.205-10,
and the appendix to the FAR (see 48
CFR 9904.414).

(4) After computing a total dollar
profit or fee for the Contractor’s Input
to Total Performance, the contracting
officer shall calculate the specific prof-
it dollars assigned for cost risk and
performance. This is accomplished by
multiplying the total Government cost
objective, exclusive of any FCCM, by
the specific weight assigned to cost
risk and performance. The contracting
officer shall then determine the profit
or fee objective by adding the total
profit dollars for the Contractor’s
Input to Total Performance to the spe-
cific dollar profits assigned to cost risk
and performance. The contracting offi-
cer shall use EPA Form 19002 in
hardcopy or electronic copy equivalent
to facilitate the calculation of the
profit or fee objective.

(6) The weight factors discussed in
this section are designed for arriving at
profit or fee objectives for other than
nonprofit and not-for-profit organiza-
tions. Nonprofit and not-for-profit or-
ganizations are addressed as follows:

(i) Nonprofit and not-for-profit orga-
nizations are defined as those business
entities organized and operated:

(A) Exclusively for charitable,
entific, or educational purposes;

(B) Where no part of the net earnings
inure to the benefit of any private
shareholder or individual;

(C) Where no substantial part of the
activities is for propaganda or other-
wise attempting to influence legisla-
tion or participating in any political
campaign on behalf of any candidate
for public office; and

(D) Which are exempt from Federal
income taxation under Section 51 of
the Internal Revenue Code. (26 U.S.C.)

(ii) For contracts with nonprofit and
not-for-profit organizations where fees
are involved, special factor of —3 per-
cent shall be assigned in all cases.

(c) Assignment of values to specific fac-
tors—(1) General. In making a judgment

sci-
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on the value of each factor, the con-
tracting officer should be governed by
the definition, description, and purpose
of the factors, together with consider-
ations for evaluation set forth in this
paragraph.

(2) Contractor’s input to total perform-
ance. This factor is a measure of how
much the contractor is expected to
contribute to the overall effort nec-
essary to meet the contract perform-
ance requirements in an efficient man-
ner. This factor, which is separate from
the contractor’s responsibility for con-
tract performance, takes into account
what resources are necessary, and the
creativity and ingenuity needed for the
contractor to perform the statement of
work successfully. This is a recognition
that within a given performance out-
put, or within a given sales dollar fig-
ure, necessary efforts on the part of in-
dividual contractors can vary widely in
both value, quantity, and quality, and
that the profit or fee objective should
reflect the extent and nature of the
contractor’s contribution to total per-
formance. Greater profit opportunity
should be provided under contracts re-
quiring a high degree of professional
and managerial skill and to prospec-
tive contractors whose skills, facili-
ties, and technical assets can be ex-
pected to lead to efficient and economi-
cal contract performance. The evalua-
tion of this factor requires an analysis
of the cost content of the proposed con-
tract as follows:

(1) Direct material (purchased parts and
other material). (A) Analysis of these
cost items shall include an evaluation
of the managerial and technical effort
necessary to obtain the required mate-
rial. This evaluation shall include con-
sideration of the number of orders and
suppliers, and whether established
sources are available or new sources
must be developed. The contracting of-
ficer shall also determine whether the
contractor will, for example, obtain the
materials by routine orders or readily
available supplies (particularly those
of substantial value in relation to the
total contract costs), or by detailed
subcontracts for which the prime con-
tractor will be required to develop
complex specifications involving cre-
ative design.
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(B) Consideration should be given to
the managerial and technical efforts
necessary for the prime contractor to
administer subcontracts, and to select
subcontractors, including efforts to
break out subcontracts from sole
sources, through the introduction of
competition.

(C) Recognized costs proposed as di-
rect material costs such as scrap
charges shall be treated as material for
profit evaluation.

(D) If intracompany transfers are ac-
cepted at price, in accordance with
FAR 31.205-26(e), they should be ex-
cluded from the profit or fee computa-
tion. Other intracompany transfers
shall be evaluated by individual com-
ponents of cost, i.e., material, labor,
and overhead.

(ii) Professional/technical and general
labor. Analysis of labor should include
evaluation of the comparative quality
and level of the talents and experience
to be employed. In evaluating labor for
the purpose of assigning profit dollars,
consideration should be given to the
amount of notable scientific talent or
unusual or scarce talent needed, in
contrast to journeyman effort or sup-
porting personnel. The diversity, or
lack thereof, of scientific and engineer-
ing specialties required for contract
performance, and the corresponding
need for supervision and coordination,
should also be evaluated.

(iii) Overhead and general and admin-
istrative expenses. (A) Where prac-
ticable, analysis of these overhead
items of cost should include the eval-
uation of the individual elements of
these expenses, and how much they
contribute to contract performance.
This analysis should include a deter-
mination of the amount of labor within
these overhead pools, and how this
labor would be treated if it were con-
sidered as direct labor under the con-
tract. The allocable labor elements
should be given the same profit consid-
eration as if they were direct labor.
The other elements of indirect cost
pools should be evaluated to determine
whether they are routine expenses such
as utilities, depreciation, and mainte-
nance, and therefore given less profit
consideration.

(B) The contractor’s accounting sys-
tem need not break down its overhead
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expenses within the classification of
professional/technical overhead, gen-
eral overhead and general and adminis-
trative expenses.

(iv) Subcontractors. (A) Subcontract
costs should be analyzed from the
standpoint of the talents and skills of
the subcontractors. The analysis
should consider if the prime contractor
normally should be expected to have
people with comparable expertise em-
ployed as full-time staff, or if the con-
tract requires skills not normally
available in an employer-employee re-
lationship. Where the prime contractor
is using subcontractors to perform
labor which would normally be ex-
pected to be done in-house, the rating
factor should generally be at or near 1
percent. Where exceptional expertise is
retained, or the prime contractor is
participating in the mentor-protégé
program, the assigned weight should be
nearer to the high end of the range.

(v) Other direct costs. The analysis of
these costs should be similar to the
analysis of direct material.

(3) Contractor’s assumption of contract
cost risk. (i) The risk of contract costs
should be shifted to the fullest extent
practicable to contractors, and the
Government should assign a rating
that reflects the degree of risk assump-
tion. Evaluation of this risk requires a
determination of the degree of cost re-
sponsibility the contractor assumes,
the reliability of the cost estimates in
relation to the task assumed, and the
chance of the contractor’s success or
failure. This factor is specifically lim-
ited to the risk of contract costs. Thus,
such risks of losing potential profits in
other fields are not within the scope of
this factor.

(ii) The first determination of the de-
gree of cost responsibility assumed by
the contractor is related to the sharing
of total risk of contract cost by the
Government and the contractor, de-
pending on selection of contract type.
The extremes are a cost-plus-fixed-fee
contract requiring only that the con-
tractor use its best efforts to perform a
task, and a firm-fixed-price contract
for a complex item. A cost-plus-fixed-
fee contract would reflect a minimum
assumption of cost responsibility by
the contractor, whereas a firm-fixed-
price contract would reflect a complete
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assumption of cost responsibility by
the contractor. Therefore, in the first
step of determining the value given for
the contractor’s assumption of con-
tract cost risk, a lower rating would be
assigned to a proposed cost-plus-fixed-
fee best efforts contract, and a higher
rating would be assigned to a firm-
fixed-price contract.

(iii) The second determination is that
of the reliability of the cost estimates.
Sound price negotiation requires well-
defined contract objectives and reliable
cost estimates. An excessive cost esti-
mate reduces the possibility that the
cost of performance will exceed the
contract price, thereby reducing the
contractor’s assumption of contract
cost risk.

(iv) The third determination is that
of the difficulty of the contractor’s
task. The contractor’s task may be dif-
ficult or easy, regardless of the type of
contract.

(v) Contractors are likely to assume
greater cost risks only if the con-
tracting officer objectively analyzes
the risk incident to the proposed con-
tract, and is willing to compensate
contractors for it. Generally, a cost-
plus-fixed-fee contract would not jus-
tify a reward for risk in excess of 1 per-
cent, nor would a firm-fixed-price con-
tract normally justify a reward of less
than 4 percent. Where proper contract
type selection has been made, the re-
ward for risk by contract type would
usually fall into the following percent-
age ranges:

Type of contract Perg::gée;ge
Cost-plus-fixed-fee Oto 1.
Prospective price determination .. .| 4to5.
Firm-fixed-price 4 to 6.

(A) These ranges may not be appro-
priate for all acquisitions. The con-
tracting officer might determine that a
basis exists for high confidence in the
reasonableness of the estimate, and
that little opportunity exists for cost
reduction without extraordinary ef-
forts. The contractor’s willingness to
accept ceilings on their burden rates
should be considered as a risk factor
for cost-plus-fixed-fee contracts.
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(B) In making a contract cost risk
evaluation in an acquisition that in-
volves definitization of a letter con-
tract, consideration should be given to
the effect on total contract cost risk as
a result of partial performance under a
letter contract. Under some cir-
cumstances, the total amount of cost
risk may have been effectively reduced
by the existence of a letter contract.
Under other circumstances, it may be
apparent that the contractor’s cost
risk remained substantially as great as
though a letter contract had not been
used. Where a contractor has begun
work under an anticipatory cost letter,
the risk assumed is greater than nor-
mal. To be equitable, the determina-
tion of a profit weight for application
to the total of all recognized costs,
both those incurred and those yet to be
expended, must be made with consider-
ation to all relevant circumstances,
not just to the portion of costs in-
curred or percentage of work com-
pleted prior to definitization.

1515.404-472 Other methods.

(a) Contracting officers may use
methods other than those prescribed in
1515.404-470 for establishing profit or
fee objectives under the following
types of contracts and circumstances:

(1) Architect-engineering contracts;

(2) Personal service contracts;

(3) Management contracts, e.g., for
maintenance or operation of Govern-
ment facilities;

(4) Termination settlements;

(5) Services under labor-hour and
time and material contracts which pro-
vide for payment on an hourly, daily,
or monthly basis, and where the con-
tractor’s contribution constitutes the
furnishing of personnel.

(6) Construction contracts; and

(7) Cost-plus-award-fee contracts.

(b) Generally, it is expected that such
methods will:

(1) Provide the contracting officer
with a technique that will ensure con-
sideration of the relative value of the
appropriate profit factors described
under ‘“‘Profit Factors,” in FAR 15.404-
4(d) and

(2) Serve as a basis for documenta-
tion of the profit or fee objective.
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1515.404-473 Limitations.

(a) In addition to the limitations es-
tablished by statute (see FAR 15.404-
4(b)(4)(1)), no administrative ceilings on
profits or fees shall be established, ex-
cept those identified in EPAAR (48
CFR) 15616.404-273(b).

(b) The contracting officer shall not
consider any known subcontractor
profit/fee as part of the basis for deter-
mining the contractor profit/fee.

1515.404-474 Waivers.

Under unusual circumstances, the
SCM may specifically waive the re-
quirement for the use of the guidelines.
Such exceptions shall be justified in
writing, and authorized only in situa-
tions where the guidelines method is
unsuitable.

[64 FR 47410, Aug. 31, 1999, as amended at 67
FR 5072, Feb. 4, 2002]

1515.404-475 Cost realism.

The EPA structured approach is not
required when the contracting officer
is evaluating cost realism in a com-
petitive acquisition.

1515.408 Solicitation provisions and

contract clauses.

(a) In addition to those provisions
and clauses prescribed in FAR 15.408,
when an exception to FAR 15.403-1 does
not apply and no other means available
can be used to ascertain whether a fair
and reasonable price can be deter-
mined, the contracting officer may in-
sert in negotiated solicitations the pro-
visions at—

(1) 1552.215-72 when requesting infor-
mation other than cost or pricing data,
for cost-reimbursable, level-of-effort-
contracts. Use Alternate I for cost-re-
imbursable, level-of-effort contracts
when the Government’s requirement is
for fully dedicated staff for a twelve
month period(s) of performance and
performance is on a Government facil-
ity; Alternate II for acquisitions for
cost-reimbursable, level-of-effort con-
tracts when the Government’s require-
ment is for fully dedicated staff for a
twelve month period(s) of performance
and performance is not on a Govern-
ment facility; and Alternate III if the
Government’s requirement is for the
acquisition of supplies or equipment.
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The contracting officer may make revi-
sions, deletions, or additions to
1552.2156-72 and its Alternates I-III as
needed to fit an individual acquisition,
and

(2) 1552.215-73, General Financial and
Organizational Information.

(b) If uncompensated overtime is pro-
posed, the resultant contract shall in-
clude the provisions at FAR 52.237-10
and include the provision at 1552.215-74.
The contracting officer may use provi-
sions substantially the same as
15652.215-74 without requesting a devi-
ation to the EPAAR.

Subpart 1515.6—Unsolicited
Proposals

1515.604 Agency points of contact.

The Director, Grants Administration
Division (3903R), EPA, 1200 Pennsyl-
vania Ave., NW., Washington, DC 20460,
is the Agency contact point established
to coordinate the receipt and handling
of unsolicited proposals.

[64 FR 47410, Aug. 31, 1999, 656 FR 47325, Aug.
2, 2000]

1515.606-70 Contracting methods.

The Department of Housing and
Urban Development-Independent Agen-
cies Appropriation Act contains a re-
quirement that none of the funds pro-
vided in the Act may be used for pay-
ment through grants or contracts to
recipients that do not share in the cost
of conducting research resulting from
proposals that are not specifically so-
licited by the Government. Accord-
ingly, contracts for research which re-
sult from unsolicited proposals shall
provide for the contractor to bear a
portion of the cost of performance for
work subject to the Act. The extent of
the cost sharing shall reflect the mutu-
ality of interest of the contractor and
the Government. Therefore, where
there is no measurable gain to the per-
forming organization, cost sharing is
not required.

PART 1516—TYPES OF CONTRACTS

Subpart 1516.3—Cost-Reimbursement
Contracts

Sec.
1516.301-70 Payment of fee.
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15616.303 Cost-sharing contracts.

1516.303-71 Definition.

1516.303-72 Policy.

1516.303-73 Types of cost-sharing.

1516.303-74 Determining the value of in-kind
contributions.

1516.303-75 Amount of cost-sharing.

1516.303-76 Fee on cost-sharing contracts by
subcontractors.

1516.303-77 Administrative requirements.

1516.307 Contract clauses.

1516.370 Solicitation provision.

Subpart 1516.4—Incentive Contracts

1516.401-1 General.

1516.401-70 Award term incentives.
1516.401-270 Definition.

1516.405-2 Cost-plus-award-fee contracts.
1516.405-270 Definitions.

15616.405-271 Limitations.

1516.405-272 Waiver.

1516.406 Contract clauses.

Subpart 1516.5—Indefinite-Delivery
Contracts

1516.505 Contract clauses.

Subpart 1516.6—Time-and-Materials,
Labor-Hour, and Letter Contracts

1516.603 Letter Contracts.

1516.603-1 What is a Notice to Proceed?

1516.603-2 What are the requirements for use
of an NTP?

1516.603-3 Limitations.

AUTHORITY: The provisions of this regula-
tion are issued under 5 U.S.C. 301; Sec. 205(c),
63 Stat. 390, as amended, 40 U.S.C. 486(c); and
41 U.S.C. 418b.

SOURCE: 49 FR 8852, Mar. 8, 1984, unless oth-
erwise noted.

Subpart 1516.3—Cost-
Reimbursement Contracts

1516.301-70 Payment of fee.

The policy of EPA for cost-reim-
bursement, term form contracts is to
make provisional payment of fee (i.e.
the fixed fee on cost-plus-fixed-fee type
contracts or the base fee on cost-plus-
award-fee type contracts) on a percent-
age of work completed basis, when such
a method will not prove detrimental to
proper contract performance. Percent-
age of work completed is the ratio of
the direct labor hours performed in re-
lation to the direct labor hours set
forth in the contract in clause 1552.212—
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70, “‘Level of Effort—Cost Reimburse-
ment Term Contract.” Provisional pay-
ment of fee will remain subject to
withholding provisions, such as 48 CFR
52.216-8, Fixed Fee.

[66 FR 43711, Sept. 4, 1991]
1516.303 Cost-sharing contracts.

1516.303-71 Definition.

Cost-sharing is a generic term denot-
ing any situation where the Govern-
ment does not fully reimburse a con-
tractor for all allowable costs nec-
essary to accomplish the project under
the contract. This term encompasses
cost-matching and cost-limitations, in
addition to cost-sharing. Cost-sharing
does not include usual contractual lim-
itations such as indirect cost ceilings
in accordance with FAR 42.707, or ceil-
ings on travel or other direct costs.
Cost-sharing contracts may be required
as a result of Congressional mandate.

[61 FR 14504, Apr. 2, 1996]

1516.303-72 Policy.

(a) The Agency shall use cost-sharing
contracts where the principal purpose
is ultimate commercialization and uti-
lization of technologies by the private
sector. There should also be a reason-
able expectation of future economic
benefits for the contractor and the
Government beyond the Government’s
contract.

(b) Cost-sharing may be accom-
plished by a contribution to either di-
rect or indirect costs, provided such
costs are reasonable, allocable and al-
lowable in accordance with the cost
principles of the contract. Allowable
costs which are absorbed by the con-
tractor as its share of contract costs
may not be charged directly or indi-
rectly to the Agency or the Federal
Government.

(c) Unsolicited proposals will be con-
sidered on a case-by-case basis by the
Contracting Officer as to the appro-
priateness of cost-sharing.

[61 FR 14504, Apr. 2, 1996]

1516.303-73 Types of cost-sharing.

(a) Cost-sharing may be accom-
plished in various forms or combina-
tions. These include, but are not lim-
ited to: cash outlays, real property or
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interest therein, personal property or
services, cost matching, or other in-
kind contributions.

(b) In-kind contributions represent
non-cash contributions provided by the
performing contractor which would
normally be a charge against the con-
tract. While in-kind contributions are
an acceptable method of cost-sharing,
should the booked costs of property ap-
pear unrealistic, the fair market value
of the property shall be determined
pursuant to 1516.303-74 of this chapter.

(¢) In-kind contributions may be in
the form of personal property (equip-
ment or supplies) or services which are
directly beneficial, specifically identi-
fiable and necessary for the perform-
ance of the contract. In-kind contribu-
tions must meet all of the following
criteria before acceptance.

(1) Be verifiable from the contrac-
tor’s books and records;

(2) Not be included as contributions
under any other Federal contract;

(3) Be necessary to accomplish
project objectives;

(4) Provide for types of charges that
would otherwise be allowable under ap-
plicable Federal cost principles appro-
priate to the contractor’s organization;
and

(5) Not be paid for by the Federal
Government under any contract, agree-
ment or grant.

[61 FR 14504, Apr. 2, 1996]

1516.303-74 Determining the value of
in-kind contributions.

In-kind contributions accepted from
a contractor will be addressed on a
case-by-case basis provided the estab-
lished values do not exceed fair market
values.

(a) Where the Agency receives title
to donated land, building, equipment or
supplies and the property is not fully
consumed during performance of the
contract, the Contracting Officer
should establish the property’s value
based on the contractor’s booked costs
(i.e., acquisition cost less depreciation,
if any) at the time of donation. If the
booked costs reflect unrealistic values
when compared to current market con-
ditions, the Contracting Officer may
establish another appropriate value if
supported by an independent appraisal
of the fair market value of the donated
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property or property in similar condi-
tion and circumstances.

(b) The Contracting Officer will mon-
itor reports of in-kind costs as they are
incurred or recognized during the con-
tract period of performance to deter-
mine that the value of in-kind services
does not exceed fair market values.

(c) The value of any services or the
use of personal or real property do-
nated by a contractor should be estab-
lished when necessary in accordance
with generally accepted accounting
policies and Federal cost principles.

[61 FR 14505, Apr. 2, 1996]

1516.303-75 Amount of cost-sharing.

(a) Contractors should contribute a
reasonable amount of the total project
cost covered under the contract. The
ratio of cost participation should cor-
relate to the apparent advantages
available to performers and the prox-
imity of implementing commercializa-
tion, i.e., the higher the potential for
future profits, the higher the contrac-
tor’s share should be.

(b) Fee will not be paid to the con-
tractor or any member of the con-
tractor team (subcontractors and con-
sultants) which has a substantial and
direct interest in the contract, or is in
a position to gain long term benefits
from the contract. A vulnerability the
Contracting Officer should consider in
reviewing a prime contractor’s request
for consent to subcontract is whether
subcontractors under prime cost-shar-
ing contracts have a significant direct
interest in the contract to gain long-
term benefits from the contract.

(c) The Contracting Officer, with the
input of technical experts, may con-
sider the following factors in deter-
mining reasonable levels of cost shar-
ing:

(1) The availability of the technology
to competitors;

(2) Improvements in the contractor’s
market share position;

(3) The time and risk necessary to
achieve success;

(4) If the results of the project in-
volve patent rights which could be sold
or licensed;

(5) If the contractor has non-Federal
sources of funds to include as cost par-
ticipation; and
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(6) If the contractor has the produc-
tion and other capabilities to cap-
italize the results of the project.

(d) A contractor’s cost participation
can be provided by other subcontrac-
tors with which it has contractual ar-
rangements to perform the contract as
long as the contractor’s cost-sharing
goal is met.

[61 FR 14505, Apr. 2, 1996]

1516.303-76 Fee on cost-sharing con-
tracts by subcontractors.

(a) Subcontractors under prime cost-
sharing contracts who do not have a
significant direct interest in the con-
tract or who are not in a position to
gain long-term benefits from the con-
tract may earn a fee.

(b) Contracting Officers should be
alert to a potential vulnerability for
the Government under cost-sharing
contracts when evaluating proposed
subcontractors or consenting to a sub-
contract during contract administra-
tion, where the subcontractor is a
wholly-owned subsidiary of the prime.
The vulnerability consists of the sub-
sidiary earning a large amount of fee,
which could be returned to the prime
through stock dividends or other inter-
company transactions. This could cir-
cumvent the objective of a cost-sharing
contract.

[61 FR 14505, Apr. 2, 1996]

1516.303-77 Administrative
ments.

require-

(a) The initial Procurement Request
shall reflect the total estimated cost of
the cost-sharing contract. The face
page of the contract award shall indi-
cate the total estimated cost of the
contract, the Contractor’s share of the
cost, and the Government’s share of
the cost.

(b) The manner of cost-sharing and
how it is to be accomplished shall be
set forth in the contract. Additionally,
contracts which provide for cost-shar-
ing shall require the contractor to
maintain records adequate to reflect
the nature and extent of their cost-
sharing as well as those costs charged
the Agency. Such records may be sub-
ject to an Agency audit.

[61 FR 14505, Apr. 2, 1996]
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1516.307 Contract clauses.

(a) The Contracting Officer shall in-
sert the clause in 1552.216-71, Date of
Incurrence of Cost, in cost-reimburse-
ment contracts when an anticipatory
cost letter has been issued on the
project.

(b) The Contracting Officer shall in-
sert the clause at 1552.216-74, Payment
of Fee, in solicitations and contracts
where a cost-reimbursement term form
contract is contemplated, unless the
Contracting Officer determines that
such a provision would be detrimental
to ensuring proper contract perform-
ance.

(c) The Contracting Officer shall in-
sert a clause substantially the same as
48 CFR 1552.216-76, Estimated Cost and
Cost-Sharing, in solicitations and con-
tracts where the total incurred costs
are shared by the contractor on a
straight percentage basis. The Con-
tracting Officer may develop other
clauses, as appropriate, following the
same approach, but reflecting different
cost-sharing arrangements negotiated
on specific contract actions.

[49 FR 8852, Mar. 8, 1984, as amended at 56 FR
43711, Sept. 4, 1991; 61 FR 14505, Apr. 2, 1996;
61 FR 57338, Nov. 6, 1996]

1516.370 Solicitation provision.

The solicitation document shall state
whether any cost-sharing is required,
and may set forth a target level of
cost-sharing. Although technical con-
siderations are normally most impor-
tant, the degree of cost-sharing may be
considered in a selection decision when
cost becomes a determinative factor in
a selection decision.

[61 FR 14505, Apr. 2, 1996]

Subpart 1516.4—Incentive
Contracts

1516.401-1 General.

1516.401-70 Award term incentives.

(a) Award term incentives enable a
contractor to become eligible for addi-
tional periods of performance under a
current contract by achieving pre-
scribed performance measures under
that contract.

(b) Award term incentives are de-
signed to motivate contractors to supe-
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rior performance. Accordingly, the pre-
scribed performance measures, i.e., ac-
ceptable quality levels (AQL) which
must be achieved by a contractor to be-
come eligible for an award term typi-
cally will be in excess of the AQLs nec-
essary for Government acceptance of
contract deliverables.

(c) The Award Term Incentive Plan
sets forth the evaluation process, in-
cluding the evaluation criteria and per-
formance measures, and serves as the
basis for award term decisions. The
Award Term Incentive Plan may be
unilaterally revised by the Govern-
ment.

(d) Award term incentives may be
used in conjunction with options. The
Federal Acquisition Regulation does
not prescribe a level of performance for
the exercise of options, as contrasted
with award term incentives, which
should require superior performance as
discussed in paragraph (b) of this sub-
section. Award term incentive periods
will follow any option periods.

(e)(1) The Government has the unilat-
eral right not to grant or to cancel
award term incentive periods and the
associated award term incentive plans
if—

(i) The Contracting Officer has failed
to initiate an award term incentive pe-
riod, regardless of whether the contrac-
tor’s performance permitted the Con-
tracting Officer to consider initiating
the award term incentive period; or

(ii) The contractor has failed to
achieve the performance measures for
the corresponding evaluation period; or

(iii) The Government notifies the
contractor in writing it does not have
funds available for the award term; or

(iv) The Government no longer has a
need for the award term incentive pe-
riod at or before the time an award
term incentive period is to commence.

(2) When an award term incentive pe-
riod is not granted or cancelled, any—

(i) Prior award term incentive peri-
ods for which the contractor remains
otherwise eligible are unaffected.

(i1) Subsequent award term incentive
periods are thereby also cancelled.

(f) Award term incentives may be ap-
propriate for any type of service con-
tract.

[73 FR 1980, Jan. 11, 2008]
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1516.401-270 Definition.

Acceptable quality level (AQL) as
used in this subpart means the min-
imum percent of deliverables which are
compliant with a given performance
standard that would permit a con-
tractor to become eligible for an award
term incentive. Because the perform-
ance necessary for eligibility for the
award term incentive may be in excess
of that necessary for the Government
acceptance of contract deliverables,
the AQLs associated with the award
term incentive may exceed the AQLs
associated with the acceptance of con-
tract deliverables. For example, under
contract X, acceptable performance is
75 percent of reports submitted to the
Government within five days. However,
to be eligible for an award term incen-
tive, 85 percent of reports must be sub-
mitted to the Government within five
days.

[73 FR 1980, Jan. 11, 2008]

1516.405-2 Cost-plus-award-fee
tracts.

con-

1516.405-270 Definitions.

(a) Performance Evaluation Board
(PEB). Group of Government officials
responsible for assessing the quality of
contract performance and recom-
mending the appropriate fee.

(b) Fee Determination Official. Indi-
vidual responsible for reviewing the
recommendations of the PEB and mak-
ing the final determination of the
amount of award fee to be awarded to
the contractor.

[60 FR 43404, Aug. 21, 1995. Redesignated at 73
FR 1981, Jan. 11, 2008]

1516.405-271 Limitations.

(a) No award fee may be earned if the
Fee Determination Official determines
that contractor performance has been
satisfactory or less than satisfactory.
A contractor may earn award fee only
for performance rated above satisfac-
tory or excellent. All award fee plans
shall disclose to offerors the numerical
rating necessary to be deemed ‘‘above
satisfactory’ or ‘‘excellent” for award
fee purposes.

(b) The base fee shall not exceed
three percent of the estimated cost of
the contract, exclusive of the fee.
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(¢c) Unearned award fee may not be
carried forward from one performance
period into a subsequent performance
period unless approved by the FDO.

(d) The payment of award fee on a
provisional basis is not authorized.

[60 FR 43404, Aug. 21, 1995. Redesignated at 73
FR 1981, Jan. 11, 2008]

1516.405-272 Waiver.

The Chief of the Contracting Office
may waive the limitations in para-
graphs (a), (b), and (d) of 1516.404-273 on
a case-by-case basis when unusual or
compelling circumstances exist. The
waiver shall be supported by a jus-
tification and coordinated with the Ac-
quisition Policy and Training Service
Center in the Office of Acquisition
Management.

[60 FR 43404, Aug. 21, 1995. Redesignated at 73
FR 1981, Jan. 11, 2008, as amended at 78 FR
46290, July 31, 2013]

1516.406 Contract clauses.

(a) The Contracting Officer shall in-
sert the clause at 15562.216-70, Award fee
(MAY 2000), in solicitations and con-
tracts where a cost-plus-award-fee con-
tract is contemplated.

(b) The Contracting Officer shall in-
sert the clause at 1552.216-75, Base Fee
and Award Fee Proposal (SEP 1995), in
all solicitations which contemplate the
award of cost-plus-award-fee contracts.
The Contracting Officer shall insert
the appropriate percentages.

(c) The Contracting Officer shall in-
sert the clauses at 1552.216-77, Award
Term Incentive, 1552.216-78, Award
Term Incentive Plan, and 1552.216-79
Award Term Availability of Funds in
solicitations and contracts when award
term incentives are contemplated. The
clauses at 1552.216-77 and 1552.216-78
may be used on substantially the same
basis.

(d) If the Contracting Officer wishes
to use the ratings set forth in the De-
partment of Defense Contractor Per-
formance Assessment Reporting Sys-
tem on the contract at hand as the
basis for contractor eligibility for an
award term incentive, the Contracting
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Officer shall insert the clause at
1552.216-78 with its Alternate I.

[60 FR 43404, Aug. 21, 1995, as amended at 64
FR 3876, Jan. 26, 1999; 65 FR 31500, May 18,
2000. Redesignated and amended at 73 FR
1981, Jan. 11, 2008; 78 FR 46290, July 31, 2013]

Subpart 1516.5—Indefinite-
Delivery Contracts

1516.505 Contract clauses.

(a) The Contracting Officer shall in-
sert the clause in 1552.216-72, Ordering—
By Designated Ordering Officers, or a
clause substantially similar to the sub-
ject clause, in indefinite delivery/in-
definite quantity type solicitations and
contracts. The Contracting Officer
shall insert Alternate I when formal
input from the Contractor will not be
obtained prior to order issuance.

(b) The Contracting Officer shall in-
sert the clause in 1552.216-73, Fixed
Rates for Services—Indefinite Delivery/
Indefinite Quantity Contract, in solici-
tations and contracts to specify fixed
rates for services.

[49 FR 8852, Mar. 8, 1984, as amended at 79 FR
37960, July 3, 2014]

Subpart 1516.6—Time-and-Mate-
rials, Labor-Hour, and Letter
Contracts

1516.603 Letter Contracts.

1516.603-1 What is a Notice to Pro-
ceed?

(a) A Notice to Proceed (NTP) is a
type of letter contract issued pursuant
to FAR 16.603 under which an EPA Fed-
eral Classification Series 1102 (FCS)
contracting officer or a duly authorized
EPA on-scene coordinator with dele-
gated procurement authority may ini-
tiate, in certain defined situations and
subject to certain limitations and con-
ditions, contracting actions to respond
to certain situations as described in
CERCLA section 104(a)(1) (42 U.S.C.
9604(a)(1)) and the Clean Water Act sec-
tions 311(c)(2) and (e)(1)(B) (33 U.S.C.
1321(c)(2) and (e)(1)(B)). An NTP may be
utilized as a contractual instrument
for certain—

(1) Actions that EPA is authorized to
undertake under CERCLA section
104(a)(1), 42 U.S.C. 9604(a)(1), and the
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National Oil and Hazardous Substances
Pollution Contingency Plan (40 CFR
part 300), to respond to situations
where any hazardous substance has
been released or there is a substantial
threat of such a release into the envi-
ronment, or there is a release or sub-
stantial threat of release into the envi-
ronment of any pollutant or contami-
nant which may present an imminent
and substantial danger to the public
health or welfare, and

(2) Actions that EPA is authorized to
undertake under sections 311(c)(2) and
(e)(1)(B) of the Clean Water Act, 33
U.S.C. 1321(¢c)(2) and (e)(1)(B), and the
National Oil and Hazardous Substances
Pollution Contingency Plan (40 CFR
part 300), to respond when there is a
discharge, or a substantial threat of a
discharge (to or upon navigable waters,
adjoining shorelines, the contiguous
zone, or natural resources belonging to,
appertaining to, or under the exclusive
management of the United States), of
oil or a hazardous substance from a
vessel, onshore facility, or offshore fa-
cility that is a substantial threat to
the public health or welfare. Pursuant
to a class Justification For Other Than
Full and Open Competition executed
under the authority of FAR 6.302-2 and
6.303-1(c), an NTP may be issued on a
non-competitive basis.

(b) What do subsections 1516.603-1 and
1516.603-2 cover? EPAAR 1516.603-1 and
1516.603-2 contain information and pro-
cedures relating to issuance and
definitization of an NTP. An NTP is
subject to, and must comply with, the
applicable requirements for letter con-
tracts in FAR 16.603 and the require-
ments in this section, and be defini-
tized by an EPA FCS 1102 contracting
officer.

[66 FR 12900, Mar. 1, 2001]

1516.603-2 What are the requirements
for use of an NTP?

(a) An EPA FCS 1102 contracting offi-
cer or a duly authorized EPA on-scene
coordinator with a delegation of pro-
curement authority may issue an NTP
so long as it does not exceed the limits
of his or her procurement authority
and only when all of the following con-
ditions have been met:
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(1) A written determination has been
made by the Federal on-scene coordi-
nator that—

(i) As authorized by and consistent
with CERCLA section 104(a)(1), 42
U.S.C. 9604(a)(1), and the National Oil
and Hazardous Substances Pollution
Contingency Plan (40 CFR part 300),
the EPA must take action to respond
to a hazardous substance release or
substantial threat of such a release
into the environment, or a release or
substantial threat of a release into the
environment of any pollutant or con-
taminant which may present an immi-
nent and substantial danger to the pub-
lic health or welfare, or

(ii) As authorized by and consistent
with the Clean Water Act sections
311(c)(2) and (e)(1)(B), 33 TU.S.C.
1321(c)(2) and (e)(1)(B), and the Na-
tional Oil and Hazardous Substances
Pollution Contingency Plan (40 CFR
part 300), the EPA must take action to
respond to a discharge, or a substantial
threat of a discharge (to or upon navi-
gable waters, adjoining shorelines, the
contiguous zone, or natural resources
belonging to, appertaining to, or under
the exclusive management of the
United States), of oil or a hazardous
substance from a vessel, offshore facil-
ity, or onshore facility that is of such
a size and character as to pose a sub-
stantial threat to the public health or
welfare of the United States; and

(2) Before a duly authorized EPA on-
scene coordinator with a delegation of
procurement authority may issue an
NTP, he or she must confirm that an
EPA FCS 1102 contracting officer is not
available to provide the required con-
tracting support by the time the Fed-
eral on-scene coordinator requires the
response action to be undertaken; and

(3) A written determination is made
by an EPA FCS 1102 contracting officer
or a duly authorized EPA on-scene co-
ordinator with a delegation of procure-
ment authority that there is no other
existing contracting mechanism avail-
able to provide the required con-
tracting support by the time required,
including the inability of an existing
emergency response contractor or
other existing contract vehicle to re-
spond in the required time frame.
These conditions, as well as any other
requirements applicable to NTPs or
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letter contracts contained in the FAR
or EPAAR , must be met before an NTP
can be issued by an EPA FCS 1102 con-
tracting officer or a duly authorized
EPA on-scene coordinator with a dele-
gation of procurement authority.

(b) What should be included in an
NTP? (1) Since an NTP is a type of let-
ter contract, it is subject to the re-
quirements of FAR 16.603. All of the
relevant requirements of FAR 16.603
apply to NTP’s including FAR 16.603-2,
16.603-3, and 16.603-4, and an NTP will
include all appropriate FAR and
EPAAR contract clauses. An NTP
should also include an overall price
ceiling and be as complete and definite
as possible under the circumstances.
To the extent NTPs require modifica-
tion of any FAR or EPAAR prescribed
procedures or clauses, an appropriate
FAR or EPAAR deviation will be pre-
pared.

(2) The EPA FCS 1102 contracting of-
ficer or duly authorized EPA on-scene
coordinator with a delegation of pro-
curement authority shall include in
each NTP the clauses required by the
FAR or EPAAR for the type of defini-
tive contract contemplated and any ad-
ditional clauses known to be appro-
priate for it. In addition, the following
clauses must be inserted in the solici-
tation (if one is issued) and the NTP
when an NTP is used:

(i) The clause at FAR 52.216-23, Exe-
cution and Commencement of Work,
except that the term on-scene coordi-
nator may be used in place of the term
contracting officer;

(ii) The clause at FAR 52.216-24, Lim-
itation of Government Liability, with
dollar amounts completed in a manner
consistent with FAR 16.603-2(d); and

(iii) The clause at FAR 52.216-25, Con-
tract Definitization, with its paragraph
(b) completed in a manner consistent
with FAR 16.603-2(c) or any applicable
FAR deviation. The clause at FAR
52.216-26, Payment of Allowable Costs
Before Definitization, shall also be in-
cluded in a solicitation (if one is
issued) and NTPs if a cost-reimburse-
ment definitive contract is con-
templated.

(3) BEach NTP shall, as required by
the clause at FAR 52.216-25, Contract
Definitization, contain a mnegotiated
definitization schedule that includes:
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(i) Dates for submission of the con-
tractor’s price proposal, required cost
and pricing data, and if required,
make-or-buy and subcontracting plans;

(ii) The date for the start of negotia-
tions; and

(iii) A target date for definitization
which shall be the earliest practicable
date for definitization (an NTP must be
definitized by an EPA FCS 1102 con-
tracting officer). The schedule will pro-
vide for definitization of the NTP with-
in 90 calendar days after the date of the
NTP award. However, the EPA FCS
1102 contracting officer may, in ex-
treme cases and according to agency
procedures, authorize an additional pe-
riod. If, after exhausting all reasonable
efforts, the EPA FCS 1102 contracting
officer and the contractor cannot nego-
tiate a definitive contract because of
failure to reach agreement as to price
or fee, the clause at 52.216-25 requires
the contractor to proceed with the
work and provides that the contracting
officer may, with the approval of the
head of the contracting activity, deter-
mine a reasonable price or fee in ac-
cordance with subpart 15.4 and part 31
of the FAR, subject to appeal as pro-
vided in the Disputes clause.

(4) The maximum liability of the
Government inserted in the clause at
52.216-24, Limitation of Government Li-
ability, shall, as approved by the offi-
cial who authorized the NTP, be the es-
timated amount necessary to cover the
contractor’s requirements for funds to
complete the work to be performed
under the NTP. However, it shall not
exceed the estimated cost of the defini-
tive contract.

(c) Are there any financial or mone-
tary limitations on the use of an NTP?
In addition to the requirements for
issuance of an NTP set forth elsewhere
in this subpart—

(1) The total definitized dollar value
of an individual NTP shall not exceed
$200,000.00, and

(2) The applicable Program Office
must commit and make available ap-
propriate funding for the emergency re-
sponse action taken under the NTP
prior to NTP issuance.

(d) Are there any other procedural re-
quirements for issuance of an NTP? An
NTP must be issued in writing by the
EPA FCS 1102 contracting officer or
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the duly authorized EPA on-scene coor-
dinator with a delegation of procure-
ment authority using a Standard Form
33. In addition, the EPA FCS 1102 con-
tracting officer or the EPA on-scene
coordinator awarding the NTP must
ensure that the NTP complies with all
applicable requirements for letter con-
tracts set forth in the FAR and the re-
quirements of this section, includes all
relevant provisions and clauses, and
that all actual or potential conflict of
interest or other contracting issues are
identified and resolved prior to NTP
issuance. To assist the EPA on-scene
coordinator and EPA FCS 1102 con-
tracting officer in their responsibilities
regarding NTP award, an NTP check-
list will be completed by the EPA FCS
1102 contracting officer or EPA on-
scene coordinator prior to issuance of
the NTP.

(e) What happens after an NTP is
awarded to a contractor? (1) If an NTP
is issued by a duly authorized EPA on-
scene coordinator with a delegation of
procurement authority, he or she must
notify the cognizant EPA FCS 1102 con-
tracting officer of the NTP award, and
provide the NTP checklist to the con-
tracting officer, as soon as possible but
in no event later than the next work-
ing day after NTP issuance.

(2) Within 5 working days of the EPA
on-scene coordinator’s award of an
NTP, the on-scene coordinator shall
provide to the cognizant EPA FCS 1102
contracting officer all NTP documents,
materials, and information necessary
for the contracting officer to definitize
the contract, and should retain a copy
for his/her records. An EPA FCS 1102
contracting officer will be responsible
for definitization of the NTP consistent
with the definitization procedures set
forth in this subpart. During the proc-
ess of definitizing the NTP, the EPA
FCS 1102 contracting officer will send
the contractor the ‘‘Representations,
Certifications, and Other Statements
of Offerors’ for completion. The con-
tractor will complete this information,
and any other required information,
and submit it to the EPA FCS 1102 con-
tracting officer prior to definitization
of the NTP.

(f) The CCO, who is authorized by
EPAAR 1516.603-3 to make the deter-
mination to use a letter contract, shall
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make a class determination and find-
ings authorizing EPA FCS 1102 con-
tracting officers and duly authorized
EPA on-scene coordinators with dele-
gations of procurement authority to
award NTPs pursuant to the conditions
set forth in this subpart.

[66 FR 12900, Mar. 1, 2001]

1516.603-3 Limitations.

The CCO is authorized to make the
determination in FAR 16.603-3.

[656 FR 24580, June 18, 1990, as amended at 59
FR 18976, Apr. 21, 1994]

PART 1517—SPECIAL
CONTRACTING METHODS

Subpart 1517.2—Options

Sec.

1517.204 Contracts.

1517.207 Exercise of options.

1517.208 Solicitation provisions and con-
tract clauses.

AUTHORITY: 5 U.S.C. 301; Sec. 205(c), 63
Stat. 390, as amended, 40 U.S.C. 486(c); and 41
U.S.C. 418b.

SOURCE: 49 FR 8854, Mar. 8, 1984, unless oth-
erwise noted.

Subpart 1517.2—Options

1517.204 Contracts.

The SCM may approve a contract
with a base contract period and option
periods which total in excess of five (5)
years, unless otherwise prohibited by
statute.

[60 FR 12713, Mar. 8, 1995, as amended at 67
FR 5072, Feb. 4, 2002]

1517.207 Exercise of options.

(a) Unless otherwise approved by the
Chief of the Contracting Office, con-
tracts for services employing option
periods shall require that a prelimi-
nary written notice of the Govern-
ment’s intention to exercise the option
be furnished to the Contractor a min-
imum of sixty (60) calendar days prior
to the date for the exercise of the op-
tion. Failure to provide such prelimi-
nary notice within the timeframe es-
tablished in the contract waives the
Government’s right to unilaterally ex-
ercise the option and requires the nego-
tiation of a bilateral contract modi-

36

48 CFR Ch. 15 (10-1-14 Edition)

fication in order to extend the period of
performance, where such an extension
is authorized.

(b) When the term of the service con-
tract coincides with the fiscal year and
delays in receipt of authority to obli-
gate funds for the new fiscal year are
anticipated, the Contracting Officer, if
the contract so provides (see FAR
17.204(d)), may, within 60 days after the
end of the fiscal year, unilaterally ex-
ercise an option to extend the term of
the contract. The option may be exer-
cised only if funds become available
within the 60-day period. In the event
that sufficient funding is not available
within the 60 day period, the Govern-
ment waives the right to exercise the
option, thereby rendering any addi-
tional requirements subject to full and
open competition requirements.

(c) The Contracting Officer, if the
contract so provides, may, subject to
the conditions in FAR 17.204(d), 32.703-
2, and 32.705-1(a), exercise an option
contingent upon the availability of
funds. To exercise such an option, the
contract must contain the clause in
FAR 52.232-18, Availability of Funds.
Under no circumstances shall any ac-
tion be taken which could be construed
as creating a legal liability on the part
of the Government until a formal no-
tice of availability of funds in the form
of a contract modification has been
issued by the Contracting Officer.

[49 FR 8854, Mar. 8, 1984, as amended at 50 FR
14359, Apr. 11, 1985]

1517.208 Solicitation provisions and
contract clauses.

(a) The Contracting Officer shall in-
sert the clause at 1552.217-71, Option To
Extend the Term of the Contract—
Cost-Type Contract, when applicable.

(b) The Contracting Officer shall in-
sert the clause at 1552.217-72, Option To
Extend the Term of the Contract—
Cost-Plus-Award-Fee Contract, when
applicable.

(c) The Contracting Officer shall in-
sert the clause at 1552.217-73, Option for
Increased Quantity—Cost-Type Con-
tract, when applicable.

(d) The Contracting Officer shall in-
sert the clause at 1552.217-74, Option for
Increased Quantity—Cost-Plus-Award-
Fee Contract, when applicable.
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(e) The Contracting Officer shall in-
sert the clause at 1552.217-75, Option To
Extend the Effective Period of the Con-
tract—Time and Materials or Labor
Hour Contract, when applicable.

(f) The Contracting Officer shall in-
sert the clause at 1552.217-76, Option To
Extend the Effective Period of the Con-
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tract—Indefinite Delivery/Indefinite
Quantity Contract, when applicable.

(g) The Contracting officer shall in-
sert the clause at 1552.217-77, Option to
Extend the Term of the Contract—
Fixed Price, when applicable.

[49 FR 8854, Mar. 8, 1984, as amended at 656 FR
58923, Oct. 3, 2000]



SUBCHAPTER D—SOCIOECONOMIC PROGRAMS

PART 1519—SMALL BUSINESS
PROGRAMS

Subpart 1519.2—Policies

Sec.

1519.201 Policy.

1519.201-71 Director of Small and Disadvan-
taged Business Utilization.

1519.201-72 Small and disadvantaged busi-
ness utilization specialists.

1519.202-5 Data collection and reporting re-
quirements.

1519.203 Mentor-protege.

15619.204 Small disadvantaged business par-
ticipation.

Subpart 1519.5—Set-Asides for Smaill
Business

1519.501 Review of acquisitions.
1519.503 Class set-aside for construction.

Subpart  1519.6—Cetlificates of Com-
petency and Determinations of Eligi-
bility [Reserved]

Subpart 1519.7—Subcontracting with Small
Business and Small Disadvantaged
Business Concerns

1519.705-2 Determining the need for a sub-
contract plan.
1519.705-4 Reviewing
plan.

1519.705-70 Synopsis of contracts containing
Pub. L. 95-507 subcontracting plans and
goals.

the subcontracting

AUTHORITY: Sec. 205(c),
amended, 40 U.S.C. 486(c).

SOURCE: 49 FR 8855, Mar. 8, 1984, unless oth-
erwise noted.

63 Stat. 390, as

EDITORIAL NOTE: Nomenclature changes to
part 1519 appear at 61 FR 57338, Nov. 6, 1996.

Subpart 1519.2—Policies

1519.201 Policy.

Each program’s Assistant or Asso-
ciate Administrator shall be respon-
sible for developing its socioeconomic
goals on a fiscal year basis. The goals
shall be developed in collaboration
with the supporting Chiefs of Con-
tracting Offices and the local Small
Business Specialist (SBS), and the Of-
fice of Small and Disadvantaged Busi-
ness Utilization (OSDBU). The goals
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will be based on advance procurement
plans and past performance. The goals
shall be submitted to the Director,
OSDBU, at least thirty (30) days prior
to the start of the fiscal year.

[49 FR 8855, Mar. 8, 1984, as amended at 61 FR
57338, 57339, Nov. 6, 1996]

1519.201-71 Director of Small and Dis-
advantaged Business Utilization.

The Director, OSDBU, provides guid-
ance and advice, as appropriate, to
Agency program and contracts officials
on small and small disadvantaged busi-
ness programs. The Director, OSDBU,
is the central point of contact for in-
quiries concerning the small and dis-
advantaged business programs from in-
dustry, the Small Business Administra-
tion (SBA), and the Congress, and shall
advise the Administrator and staff of
such inquiries as required. The Direc-
tor, OSDBU, shall represent the Agen-
cy in the negotiations with the other
Government agencies on small and
small disadvantaged business matters.

[49 FR 8855, Mar. 8, 1984. Redesignated at 62
FR 57338, 57339, Nov. 6, 1997]

1519.201-72 Small and disadvantaged
business utilization specialists.

(a) Small Business Specialists (SBS)
shall be appointed in writing for each
contracting office. The SBS will nor-
mally be appointed from members of
staffs of the appointing authority. The
SBS is administratively responsible di-
rectly to the appointing authority and,
on matters relating to small and small
disadvantaged business program activi-
ties, receives technical guidance from
the Director, OSDBU. The appointing
authorities are the Chiefs of the Con-
tracting Offices.

(b) A copy of each appointment and
termination of all SBS specialists shall
be forwarded to the Director, OSDBU.
In addition to performing the duties
outlined in paragraph (c) of this sec-
tion that are normally performed in
the activity to which assigned, the SBS
shall perform such additional functions
as may be prescribed from time to time
in furtherance of overall small and
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small disadvantaged business utiliza-
tion program goals. The SBS may be
appointed on either a full- or part-time
basis; however, when appointed on a
part-time basis, the small business
duty shall take precedence over collat-
eral responsibilities.

(c) The SBS appointed pursuant to
paragraph (a) of this section, shall per-
form the following duties as appro-
priate:

(1) Maintain a program designed to
locate capable small business sources
for current and future acquisitions;

(2) Coordinate inquiries and requests
for advice from small and small dis-
advantaged business concerns on acqui-
sition matters;

(3) Review all proposed solicitations
in excess of the simplified acquisition
threshold, assure that small business
concerns will be afforded an equitable
opportunity to compete, and, as appro-
priate, initiate recommendations for
small business set-asides, or offers of
requirements to the SBA for the 8(a)
program, and complete EPA Form 1900-
37, “Record of Procurement Request
Review,”” as appropriate:

(4) Take action to assure the avail-
ability of adequate specifications and
drawings, when necessary, to obtain
small business participation in an ac-
quisition. When small business con-
cerns cannot be given an opportunity
on a current acquisition, initiate ac-
tion, in writing, with appropriate tech-
nical and contracting personnel to en-
sure that necessary specifications and/
or drawings for future acquisitions are
available.

(6) Review proposed contracts for
possible breakout of items or services
suitable for acquisition from small
business and small disadvantaged busi-
ness concerns;

(6) Advise small businesses with re-
spect to the financial assistance avail-
able under existing laws and regula-
tions and assist such concerns in apply-
ing for financial assistance;

(7) Participate in the evaluation of a
prime contractor’s small business sub-
contracting programs;

(8) Assure that adequate records are
maintained, and accurate reports pre-
pared, concerning small business par-
ticipation in acquisition programs (see
1519.202-5);
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(9) Make available to SBA copies of
solicitations when so requested;

(10) Act as liaison with the appro-
priate SBA office or representative in
connection with set-asides, certificates
of competency, size classification, and
any other matter concerning the small
or small disadvantaged business pro-
grams.

[49 FR 8855, Mar. 8, 1984, as amended at 55 FR
24579, June 18, 1990. Redesignated and amend-
ed at 61 FR 57338, 57339, Nov. 6, 1996]

1519.202-5 Data collection and report-
ing requirements.

(a) As required, monthly reports of
factual information, covering acquisi-
tion actions and dollars awarded to
small businesses, small disadvantaged
businesses, women-owned small busi-
nesses, the Small Business Administra-
tion under the authority of section 8(a)
of the Small Business Act, and infor-
mation on actions and dollars made
under small business set-asides shall be
submitted by the Procurement and
Contracts Management Division, to the
Director, OSDBU.

(b) The Financial Management Divi-
sion will submit to the Director,
OSDBU, a copy of the Small Purchase
Activity Report that shows by each
EPA purchasing activity the following
information (cumulative monthly) for
small purchases:

(1) Total actions and dollar value of
awards;

(2) Total actions and dollar value of
awards to all businesses;

(3) Total actions and dollar value of
awards to small businesses;

(4) Total actions and dollar value of
construction awards to small busi-
nesses made by set-aside;

(5) Total actions and dollar value of
small business awards made by set-
asides, excluding set-asides for con-
struction;

(6) Total actions and dollar value of
awards made to the Small Business Ad-
ministration pursuant to section 8(a) of
the Small Business Act; and

(7) Total actions and dollar value of
awards made to small disadvantaged
businesses.

(¢c) The reports identified in para-
graphs (a) and (b) of this section are to
be submitted to the Director, OSDBU,
no later than the 20th day following
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the end of the reporting period with
the exception of the last report of the
fiscal year which shall be submitted no
later than the 30th day following the
end of the fiscal year.

1519.203 Mentor-protege.

(a) The Contracting officer shall in-
sert the clause at 1552.219-70, Mentor-
Protege Program, in all contracts
under which the Contractor has been
approved to participate in the EPA
Mentor-Protege Program.

(b) The Contracting officer shall in-
sert the provision at 1552.219-71, Proce-
dures for Participation in the EPA
Mentor-Protege Program, in all solici-
tations valued at $500,000 or more
which will be cost-plus-award-fee or
cost-plus fixed-fee contracts.

[65 FR 58923, Oct. 3, 2000]

1519.204 Small disadvantaged business
participation.

(a) The Contracting officer shall in-
sert the provision at 1552.219-72, Small
Disadvantaged Business Participation
Program, or a provision substantially
the same as 1552.219-72, in solicitations
for acquisitions subject to FAR 19.12
that will evaluate the extent of the
participation of Small Disadvantaged
Business (SDB) concerns in the per-
formance of a resulting contract.

(b) The Contracting officer shall in-
sert the clause at 1552.219-73, Small
Disadvantaged Business Targets, or
one substantially the same as 1552.219-
73, in solicitations and contracts for
acquisitions subject to FAR 19.12 that
evaluate the extent of participation of
SDB concerns in the performance of
the contract and which included solici-
tation provision 1552.219-72.

(c) The Contracting officer shall in-
sert the evaluation provision at
1552.219-74, Small Disadvantaged Busi-
ness Participation Evaluation Factor,
(and assign a value to it), or one sub-
stantially the same as 1552.219-74, in so-
licitations for acquisitions subject to
FAR 19.12 that include the provision at
1552.219-72 and will evaluate the extent
of participation of SDB concerns in the
performance of the contract.

[656 FR 58923, Oct. 3, 2000]
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Subpart 1519.5—Set-Asides for
Small Business

1519.501 Review of acquisitions.

(a) If no Small Business Administra-
tion (SBA) representative is available,
the Small Business Specialist (SBS)
shall initiate recommendations to the
Contracting Officer for small business
set-asides with respect to individual
acquisitions or classes of acquisitions
or portions thereof.

(b) When the SBS has recommended
that all, or a portion, of an individual
acquisition or class of acquisitions be
set aside for small business, the Con-
tracting Officer shall promptly either:
(1) Concur in the recommendation or
(2) disapprove the recommendation,
stating in writing the reasons for dis-
approval. If the Contracting Officer
disapproves the recommendation of the
SBS, the SBS may appeal to the appro-
priate appointing authority, whose de-
cision shall be final.

[49 FR 8855, Mar. 8, 1984, as amended at 61 FR
57338, 57339, Nov. 6, 1996]

1519.503 Class set-aside for construc-
tion.

(a) Each proposed acquisition for con-
struction estimated to cost between
$10,000 and $1,000,000 shall be set-aside
for exclusive small business participa-
tion. Such set-asides shall be consid-
ered to be unilateral small business
set-asides, and shall be withdrawn in
accordance with the procedure of FAR
19.506 only if found not to serve the
best interest of the Government.

(b) Small business set-aside pref-
erences for construction acquisitions in
excess of $1,000,000 shall be considered
on a case-by-case basis.

Subpart 1519.6—Certificates of
Competency and Determina-
tions of Eligibility [Reserved]
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Subpart  1519.7—Subcontracting
With Small Business and Small
Disadvantaged Business Con-
cerns

1519.705-2 Determining the need for a
subcontract plan.

One copy of the determination re-
quired by FAR 19.705-2(c) shall be
placed in the contract file and one copy
provided the Director, Office of Small
and Disadvantaged Business Utiliza-
tion (OSDBU).

1519.705-4 Reviewing
tracting plan.

the subcon-

In determining the acceptability of a
proposed subcontracting plan, the Con-
tracting Officer shall obtain advice and
recommendations from the OSDBU,
which shall in turn coordinate review
by the Small Business Administration
Procurement Center Representative (if
any).

1519.705-70 Synopsis of contracts con-
taining Pub. L. 95-507 subcon-
tracting plans and goals.

The synopsis of contract award,
where applicable, shall include a state-
ment identifying the contract as one
containing Pub. L. 95-507 subcon-
tracting plans and goals.

[49 FR 8855, Mar. 8, 1984; 49 FR 24734, June 15,
1984]

PART 1520—LABOR SURPLUS AREA
CONCERNS

AUTHORITY: Sec. 205(c),
amended, 40 U.S.C. 486(c).

63 Stat. 390, as

Subpart 1520.1—General
[Reserved]

Subpart 1520.3—Labor  Surplus
Area Subcontracting Program
[Reserved]

1522.804-2

PART  1522—APPLICATION  OF
LABOR LAWS TO GOVERNMENT
ACQUISITIONS

Subpart 1522.8—Equal Employment
Opportunity

Sec.

1522.803 Responsibilities.

15622.804 Affirmative action programs.
1522.804-2 Construction.

Subpart 1522.10—Service Contract Act of
1965 [Reserved]

Subpart 1522.13—Special Disabled and
Vietnam Era Veterans [Reserved]

Subpart 1522.14—Employment of the
Handicapped [Reserved]

AUTHORITY: Sec. 205(c),
amended, 40 U.S.C. 486(c).

SOURCE: 49 FR 8857, June 15, 1984, unless
otherwise noted.

63 Stat. 390, as

Subpart 1522.8—Equal
Employment Opportunity

1522.803 Responsibilities.

If the applicability of E.O. 11246 and
implementing regulations are ques-
tioned, the Contracting Officer shall
route the matter through the CCO to
the EPA Office of Civil Rights.

[49 FR 8857, June 15, 1984, as amended at 55
FR 24579, June 18, 1990; 59 FR 18976, Apr. 21,
1994]

1522.804 Affirmative action programs.

1522.804-2 Construction.

Each contracting office having con-
struction contract responsibility shall
maintain a list of geographical areas
subject to affirmative action require-
ments. The list can be obtained from
the Office of Federal Contract Compli-
ance Programs, U.S. Department of
Labor.

[49 FR 8857, Mar. 8, 1984; 49 FR 24734, June 15,
1984, as amended at 78 FR 46290, July 31, 2013]
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Subpart 1522.10—Service
Contract Act of 1965 [Reserved]

Subpart  1522.13—Special Dis-
abled and Vietham Era Vet-
erans [Reserved]

Subpart 1522.14—Employment of
the Handicapped [Reserved]

PART 1523—ENVIRONMENTAL,
CONSERVATION, OCCUPA-
TIONAL SAFETY, AND DRUG-FREE
WORKPLACE

Subpart 1523.3—Hazardous Material and
Material Safety Data

Sec.

1523.303 Contract clause.

1523.303-70 Protection of human subjects.

1523.303-71 Decontamination of Govern-
ment-furnished property.

1523.303-72 Care of laboratory animals.

Subpart 1523.7—Contracting for Environ-
mentally Preferable Products and
Services

1523.703 Policies and procedures.

1523.703-1 Acquisition of environmentally
preferable meeting and conference serv-
ices.

AUTHORITY: Sec. 205(c),
amended, 40 U.S.C. 486(c).

SOURCE: 49 FR 8857, Mar. 8, 1984, unless oth-
erwise noted.

Subpart 1523.3—Hazardous
Material and Material Safety Data

1523.303 Contract clause.

63 Stat. 390, as

1523.303-70 Protection of human sub-
jects.

Contracting Officers shall insert the
contract clause at 1552.223-70 when the
contract involves human test subjects.

1523.303-71 Decontamination of Gov-
ernment-furnished property.

Contracting Officers shall insert the
contract clause at 1552.245-70, Decon-
tamination of Government-Furnished
Property, when it is anticipated that a
Contractor will use Government-fur-
nished or Contractor-acquired property
in the clean-up of hazardous or toxic
substances in the environment.
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1523.303-72 Care of laboratory ani-
mals.

Contracting officers shall insert the
clause at 1552.223-72, Care of Labora-
tory Animals, in all contracts involv-
ing the use of experimental animals.

[656 FR 58923, Oct. 3, 2000]

Subpart 1523.7—Contracting for
Environmentally Preferable
Products and Services

SOURCE: 72 FR 18403, May 1, 2007, unless
otherwise noted.

1523.703 Policies and procedures.

1523.703-1 Acquisition of environ-
mentally preferable meeting and
conference services.

(a) Scope. This section establishes
policy and procedures for acquiring en-
vironmentally preferable meeting and
conference services. For purposes of
this section, the term ‘‘contracting of-
ficer” refers to any EPA employee with
purchasing authority. For the purposes
of this section, the term ‘‘meeting and
conference services’ refers to any pur-
chase by an EPA employee of the use of
off-site commercial facilities for an
EPA event, whether the event is a
meeting, conference, training session,
or other purpose.

(b) Policy. Contracting officers must
purchase environmentally preferable
meeting and conference services to the
greatest extent practicable. Environ-
mental preferability is defined at FAR
2.101. Environmental preferability shall
be considered in all purchases of meet-
ing and conference services.

(c) Procedures for micropurchases. The
contracting officer shall request infor-
mation on environmentally preferable
features and practices from each meet-
ing and conference services vendor so-
licited using the provision or language
substantially the same as the provision
at 1552.223-71.

(d) Procedures for purchases exceeding
micropurchase threshold. The con-
tracting officer shall request informa-
tion on environmentally preferable fea-
tures and practices from each meeting
and conference services vendor using
the provision or language substantially
the same as the provision at 1552.223-71,
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and shall notify vendors that basis for
award will be best value with price and
other factors considered. Environ-
mental preferability must be consid-
ered among the other factors. The con-
tracting officer shall determine the rel-
ative importance of price and other
factors as appropriate to the acquisi-
tion.

(e) Contractor support for meetings and
conferences. A contract, order, work as-
signment or purchasing agreement
that includes contractor support for
meeting and conference planning and
logistics must include a green meeting
and conference requirement. The con-
tracting officer shall ensure language
is included in the tasking document
work statement that requires the con-
tractor to use the provision at 1552.223—
71, or language approved by the con-
tracting officer that is substantially
the same as the provision, when solic-
iting quotes or offers for meeting and
conference services on behalf of the
EPA.

(f) Solicitation Provision. The con-
tracting officer shall insert the provi-
sion or language substantially the
same as the provision at 1552.223-71,
EPA Green Meetings and Conferences,
in solicitations for meeting and con-
ference services. Contracting officers
issuing an oral solicitation must also
use the provision, though it may be
provided to the vendor orally or elec-
tronically. Contractors soliciting
quotes or offers for meeting and con-
ference services on behalf of EPA shall
use the provision, or language approved
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by the contracting officer that is sub-
stantially the same as the provision.

PART 1524—PROTECTION OF PRI-
VACY AND FREEDOM OF INFOR-
MATION

Subpart 1524.1—Protection of Individual
Privacy

Sec.
1524.104 Solicitation provisions.

Subpart 1524.2—Freedom of Information
Act [Reserved]

AUTHORITY: Sec. 205(c),
amended, 40 U.S.C. 486(c).

63 Stat. 390, as

Subpart 1524.1—Protection of
Individual Privacy

1524.104 Solicitation provisions.

The Contracting Officer shall insert
the provision at 1552.224-70, Social Se-
curity Numbers of Consultants and
Certain Sole Proprietors and Privacy
Act Statement, in all solicitations.

[49 FR 8858, Mar. 8, 1984]

Subpart 1524.2—Freedom of
Information Act [Reserved]

PART 1525—FOREIGN
ACQUISITION

Subpart 1525.1—Buy American
Act—Supplies [Reserved]



SUBCHAPTER E—GENERAL CONTRACTING REQUIREMENTS

PART 1527—PATENTS, DATA, AND
COPYRIGHTS

Subpart 1527.4—Rights in Data and
Copyrights

Sec.

15627.404 Basic rights in data clause.

1527.409 Solicitation provisions and con-
tract clauses.

AUTHORITY: Sec. 205(c),
amended, 40 U.S.C. 486(c).

Subpart 1527.4—Rights in Data
and Copyrights

1527.404 Basic rights in data clause.

The Contracting Officer shall insert
in the Limited Rights Notice when using
Alternate II of FAR 52.227-14 the fol-
lowing purposes for disclosure of lim-
ited data outside the Government.

(a) Use (except for manufacture) by
support service contractors;

(b) Evaluation by mnongovernment
evaluators;

(c) Use (except for manufacture) by
other contractors participating in the
Government’s program of which the
specific contract is a part, for informa-
tion and use in connection with the
work performed under each contract;

(d) Emergency repairs or overhaul
work;

(e) Release to a foreign government,
or instrumentality thereof, as the in-
terests of the United States Govern-
ment may require, for information or
evaluation, or for emergency repair or
overhaul work by such government.

[65 FR 48623, Nov. 21, 1990]

63 Stat. 390, as

1527.409 Solicitation provisions and

contract clauses.

The Contracting Officer shall insert
the clause in 1552.227-76 in all Super-
fund solicitations and contracts in ex-
cess of the simplified acquisition
threshold and, as appropriate, in sim-
plified acquisition procedures. The
clause may be used in other contracts
if considered necessary by the Con-
tracting Officer.

[69 FR 18620, Apr. 19, 1994, as amended at 61
FR 57339, Nov. 6, 1996]
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PART 1528—BONDS OF INSURANCE

Subpart 1528.3—Insurance

1528.301 Insurance liability to third
persons.

Contracting officers shall insert the
clause at 1552.228-70, Insurance Liabil-
ity to Third Persons, in cost-reim-
bursement solicitations and contracts,
except those for construction and ar-
chitect-engineer services.

NoOTE: This clause may be used in contracts
awarded utilizing architect-engineer services
such as requirements for Superfund cleanups
(e.g., response action contracts). The clause
does not apply to Superfund indemnification
for third party pollution liability or cov-
erage for commercial pollution liability in-
surance as prescribed by section 119 of
CERCLA as amended by SARA.

[66 FR 58923, Oct. 3, 2000. Redesignated and
amended at 78 FR 46290, July 31, 2013]

PART 1529—TAXES

Subpart 1529.3—State and Local Taxes

Sec.

1529.303 Application of State and local taxes
to Government contractors and sub-
contractors.

Subpart 1529.4—Contract Clauses

1529.401 Domestic contracts.
1529.401-70 [Reserved]

AUTHORITY: Sec. 205(c),
amended, 40 U.S.C. 486(c).

SOURCE: 54 FR 49998, Dec. 4, 1989, unless
otherwise noted.

63 Stat. 390, as

Subpart 1529.3—State and Local
Taxes

1529.303 Application of State and local
taxes to Government contractors
and subcontractors.

Contractors are responsible for deter-
mining the availability of State and
local tax exemptions and obtaining
such exemptions, if available, unless
the Contracting Officer determines
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under FAR 31.205-41(b)(3) that the ad-
ministrative burden outweighs the cor-
responding benefit. Contractors are re-
sponsible for ensuring that subcontrac-
tors also seek and obtain such exemp-
tions, if available.

Subpart 1529.4—Contract Clauses
1529.401 Domestic contracts.
1529.401-70 [Reserved]

PART 1530—COST ACCOUNTING
STANDARDS

Subpart 1530.3—CAS Contract
Requirements [Reserved]

PART 1531—CONTRACT COST
PRINCIPLES AND PROCEDURES

Subpart 1531.1—Applicability
[Reserved]

PART 1532—CONTRACT
FINANCING

Sec.

1532.003 Simplified acquisition procedures
financing.

15632.006 Reduction or suspension of contract
payments upon finding of fraud.

1532.006-1 General.

1532.006-2 Definitions.

15632.006-3 Responsibilities.

Subpart 1532.1—General

15632.102 Description of contract financing
methods.

1532.111 Contract clauses.

1532.170 Forms.

Subpart 1532.2—Commercial ltem
Purchase Financing

1532.201 Statutory authority.

Subpart 1532.4—Advance Payments
[Reserved]

Subpart 15632.8—Assignment of Claims

1532.805 Procedure.
1532.805-70 Forms.

Subpart 1532.9—Prompt Payment

1532.908 Contract clauses.

AUTHORITY: Sec. 205(c),
amended, 40 U.S.C. 486(c).

63 Stat. 390, as
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1532.003

SOURCE: 49 FR 8858, Mar. 8, 1984, unless oth-
erwise noted.

1532.003 Simplified acquisition proce-
dures financing.

(a) Scope. This subpart provides for
authorization of advance and interim
payments on commercial item orders
not exceeding the simplified acquisi-
tion threshold. Advance payments are
payments that are made prior to per-
formance. Interim payments are pay-
ments that are made during the order
period according to a payment sched-
ule.

(b) Procedures for micropurchases. Con-
tracting officers may authorize ad-
vance and interim payments on orders
for commercial items only at or below
the micropurchase threshold.

(c) Procedures for purchases exceeding
micropurchase threshold. Contracting of-
ficers must secure approval at one
level above the contracting officer, on
a case-by-case basis, for advance and
interim payments on orders for com-
mercial items exceeding the micropur-
chase threshold and not exceeding the
simplified acquisition threshold. The
contracting officer shall submit a rec-
ommendation for approval of financing
terms, along with the supporting ra-
tionale for the action, to one level
above the contracting officer. Remote
simplified acquisition contracting offi-
cers (SACO) without one level above
contracting officers at their locations
shall forward recommendations
through their OAM Advisors to secure
one level above approval.

(d) Supporting rationale. Regardless of
dollar value, the contracting officer
shall document the file with supporting
rationale demonstrating that the pur-
chase meets the conditions of FAR
32.202-1(b)(1), (3) and (4).

(e) Administration. Regardless of dol-
lar value, the contracting officer is re-
sponsible for ensuring that supplies or
services have been delivered. The con-
tracting officer shall document the file
with evidence of receipt of supplies or
services throughout the order period as
appropriate to the acquisition.

(f) Clause. The contracting officer
shall insert the clause at 1552.232-74,
Payments—Simplified Acquisition Pro-
cedures Financing, in solicitations and
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orders that will provide simplified ac-
quisition procedures financing.

[71 FR 32283, June 5, 2006]

1532.006 Reduction or suspension of
contract payments upon finding of
fraud.

1532.006-1 General.

(a)-(b) [Reserved]

(c) Agency responsibilities and deter-
minations under FAR 32.006 are, con-
sistent with FAR 32.006-1(c), delegated
to the Head of the Contracting Activ-
ity, if that individual is not below
Level IV of the Executive Schedule. If
the Head of the Contracting Activity is
below Level IV of the Executive Sched-
ule, then Agency responsibilities and
determinations under FAR 32.006 are
delegated to the Assistant Adminis-
trator for Administration and Re-
sources Management.

[656 FR 37292, June 14, 2000]

1532.006-2 Definitions.

The Remedy Coordination Official for
EPA is the Assistant Inspector General
for Investigations.

[656 FR 37292, June 14, 2000]

1532.006-3 Responsibilities.

(a) EPA shall use the procedures in
FAR 32.006-4 when determining wheth-
er to reduce or suspend further pay-
ments to a contractor when there is a
report from the Remedy Coordination
Official finding substantial evidence
that the contractor’s request for ad-
vance, partial or progress payments is
based on fraud and recommending that
the Agency reduce or suspend such
payments to the contractor.

(b) [Reserved]

[656 FR 37292, June 14, 2000]

Subpart 1532.1—General

1532.102 Description of contract fi-
nancing methods.

Progress payments based on a per-
centage or stage of completion are au-
thorized for use as a payment method
under EPA contracts or subcontracts
for construction and alteration or re-
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pair of buildings, structures, or other
real property.

[60 FR 38505, July 27, 1995]

1532.111 Contract clauses.

The Contracting Officer shall insert
the clause at 1552.232-73, Payments—
Fixed Rate Services Contract, in solici-
tations and indefinite delivery/indefi-
nite quantity contracts when services
are being acquired on a fixed-rate
basis.

1532.170 Forms.

(a) EPA Form 1900-10 Contractor’s
Cumulative Claim and Reconciliation,
at 1553.232-74, shall be used for an ac-
counting of the cumulative charges and
costs for cost-reimbursement contracts
from inception of the contract to com-
pletion. It shall be submitted by the
Contractor upon submission of the
completion voucher.

(b) EPA Form 1900-68, Notice of Con-
tract Costs Suspended and/or Dis-
allowed, at 1553.232-75, shall be inserted
in all cost-reimbursement type and
fixed-rate type contracts.

[49 FR 8858, Mar. 8, 1984, as amended at 61 FR
29317, June 10, 1996]

Subpart 1532.2—Commercial ltem
Purchase Financing

1532.201 Statutory authority.
Authority for making the determina-

tion under FAR 32.201 is delegated to a

level above the Contracting Officer.

[61 FR 57339, Nov. 6, 1996]

Subpart 1532.4—Advance
Payments [Reserved]

Subpart 1532.8—Assignment of
Claims

1532.805

1532.805-70 Forms.

(a) EPA Form 1900-3, Assignee’s Re-
lease, at 1553.232-70 is required to be
submitted by the assignee for cost-re-
imbursement contracts prior to final
payment under the contract.

(b) EPA Form 1900-4, Assignee’s As-
signment of Refunds, Rebates, Credits,
and Other Amounts, at 15563.232-71 must

Procedure.
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accompany the assignee’s release prior
to final payment under cost-reimburse-
ment contracts.

(c) EPA Form 1900-5, Contractor’s As-
signment of Refunds, Rebates and
Credits, at 1553.232-72 must be prepared
by the Contractor prior to final pay-
ment under cost-reimbursement con-
tracts and must accompany the Con-
tractor’s Release.

(d) EPA Form 1900-6, Contractor’s
Release, at 1553.232-73 must be sub-
mitted by the Contractor prior to final
payment under cost-reimbursement
contracts.

Subpart 1532.9—Prompt Payment

1532.908

The Contracting Officer shall insert a
clause substantially the same as that
at 1552.232-70 in all solicitations and
contracts for cost reimbursable acqui-
sitions. If a fixed-rate type contract is
contemplated, the Contracting Officer
shall use the clause with its Alternate
I.

[61 FR 29317, June 10, 1996]

PART 1533—PROTESTS, DISPUTES
AND APPEALS

Subpart 1533.1—Protests

Contract clauses.

Sec.
1533.103 Protests to the Agency.
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1533.203

Subpart 1533.2—Disputes and Appeals

15633.203 Applicability.

AUTHORITY: 5 U.S.C. 301; Sec. 205(c), 63
Stat. 390, as amended, 40 U.S.C. 486(c); and 41
U.S.C. 418b.

SOURCE: 50 FR 14359, Apr. 11, 1985, unless
otherwise noted.

Subpart 1533.1—Protests

1533.103 Protests to the Agency.

Protests to the Agency are processed
pursuant to the requirements of FAR
33.103. Contracting Officers must in-
clude in every solicitation the provi-
sion at 1552.233-70, Notice of Filing Re-
quirements for Agency Protests.

[64 FR 17110, Apr. 8, 1999]

Subpart 15633.2—Disputes and
Appeals

1533.203 Applicability.

The Civilian Board of Contract Ap-
peals (CBCA) will hear appeals from
final decisions of EPA Contracting Of-
ficers issued pursuant to the Contracts
Disputes Act. The rules and regula-
tions of the CBCA appear in 48 CFR
chapter 61.

[73 FR 1981, Jan. 11, 2008]



SUBCHAPTER F—SPECIAL CATEGORIES OF CONTRACTING

PART 1535—RESEARCH AND
DEVELOPMENT CONTRACTING

Sec.
1535.007 Solicitations.
1535.007-70 Contract clauses.

AUTHORITY: Sec. 205(c), 63 Stat. 390, as

amended, 40 U.S.C. 486(c).

1535.007 Solicitations.

(a) Contracting officers shall insert
48 CFR 1552.235-73, Access to Federal
Insecticide, Fungicide, and Rodenticide
Act Confidential Business Information,
in all solicitations when the con-
tracting officer has determined that
EPA may furnish the contractor with
confidential business information
which EPA had obtained from third
parties under the Federal Insecticide,
Fungicide, and Rodenticide Act (7
U.S.C. 136 et seq.).

(b) Contracting officers shall insert
48 CFR 1552.235-75, Access to Toxic Sub-
stances Control Act Confidential Busi-
ness Information, in all solicitations
when the contracting officer has deter-
mined that EPA may furnish the con-
tractor with confidential business in-
formation which EPA had obtained
from third parties under the Toxic Sub-
stances Control Act (15 U.S.C. 2601 et
seq.).

[62 FR 38477, July 18, 1997]

1535.007-70 Contract clauses.

The following clauses are prescribed
for research and development (R&D)
contracts. They may also be used in
other than R&D contracts when appli-
cable (see 1537.110).

(a) The Contracting Officer shall in-
sert the contract clause at 1552.235-70,
Screening Business Information for
Claims of Confidentiality, in contracts
when the Contracting Officer has deter-
mined that during performance of this
contract, the Contractor may be re-
quired to collect information to per-
form the work required under this con-
tract. Some of the information may
consist of trade secrets or commercial
or financial information that would be
considered as proprietary or confiden-
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tial by the business that has the right
to the information.

(b) The Contracting Officer shall in-
sert the clause at 48 CFR 1552.235-71,
Treatment of Confidential Business In-
formation, in solicitations and con-
tracts when the Contracting Officer
has determined that in the perform-
ance of the contract, EPA may furnish
confidential business information to
the contractor obtained from third par-
ties under the Clean Air Act (42 U.S.C.
7401 et seq.), the Federal Water Pollu-
tion Control Act (33 U.S.C. 1251 et seq.),
the Safe Drinking Water Act (42 U.S.C.
300f et seq.), the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 301 et seq.),
the Resource Conservation and Recov-
ery Act (42 U.S.C. 301 et seq.), the Fed-
eral Insecticide, Fungicide and
Rodenticide Act (7 U.S.C. 136 et seq.),
the Comprehensive Environmental Re-
sponse, Compensation, and Liability
Act (42 U.S.C. 9601 et seq.), and the pro-
vision at 48 CFR 1552.235-70, Release of
Contractor Confidential Business Infor-
mation. EPA regulations on confiden-
tiality of business information in 40
CFR part 2, subpart B require that the
contractor agree to the clause entitled
“Treatment of Confidential Business
Information’’ before any confidential
business information may be furnished
to the contractor.

(c) The Contracting Officer shall in-
sert the clause at 48 CFR 1552.235-76,
Treatment of Confidential Business In-
formation (T'SCA), in solicitations and
contracts when the Contracting Officer
has determined that in the perform-
ance of the contract, EPA may furnish
the contractor with confidential busi-
ness information obtained from third
parties under the Toxic Substances
Control Act (15 U.S.C. 2601 et seq.). EPA
regulations on confidentiality of busi-
ness information in 40 CFR part 2, sub-
part B require that the contractor
agree to the clause entitled ‘‘Treat-
ment of Confidential Business Informa-
tion” before any confidential business
information may be furnished to the
contractor.

(d) The Contracting Officer shall in-
sert the clause at 48 CFR 1552.235-77,
Data Security for Federal Insecticide,
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Fungicide, and Rodenticide Act, Con-
fidential Business Information, when
the contract involves access to con-
fidential business information related
to the Federal Insecticide, Fungicide,
and Rodenticide Act, and the Treat-
ment of Confidential Business Informa-
tion clause (48 CFR 1552.235-71) and the
Screening Business Information for
Claims of Confidentiality clause (48
CFR 1552.235-70) are included.

(e) The Contracting Officer shall in-
sert the clause at 48 CFR 1552.235-78,
Data Security for Toxic Substances
Control Act Confidential Business In-
formation, when the contract involves
access to confidential business infor-
mation related to the Toxic Substances
Control Act, and the Treatment of Con-
fidential Business Information clause
(48 CFR 1552.235-76) and Screening
Business Information for Claims of
Confidentiality clause (48 CFR 1552.235—
70) are included.

(f) Contracting Officers shall insert
the clause 48 CFR 1552.235-79, Release
of Contractor Confidential Business In-
formation, in all solicitations and con-
tracts in order to authorize the Agency
to release confidential business infor-
mation under certain circumstances.

(g) Contracting officers shall insert
the clause at 1552.235-80, Access to Con-
fidential Business Information (CBI),
in all types of contracts when it is pos-
sible that it will be necessary for the
contractor to have access to CBI dur-
ing the performance of tasks required
under the contract.

[49 FR 8862, Mar. 8, 1984; 49 FR 24734, June 15,
1984, as amended at 61 FR 14265, Apr. 1, 1996;
61 FR 57339, Nov. 6, 1996; 656 FR 58923, Oct. 3,
2000]

PART 1536—CONSTRUCTION AND
ARCHITECT-ENGINEER CONTRACTS

Subpart 1536.2—Special Aspects of
Contracting for Construction

Sec.

15636.201 Evaluation of contracting perform-
ance.

1536.209 Construction contracts with archi-
tect-engineer firms.

Subpart 1536.5—Contract Clauses

1536.521 Specifications
construction.

and drawings for
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1536.201

Subpart 1536.6—Architect-Engineer
Services

1536.602 Selection of firms for architect-en-
gineer contracts.

1536.602-2 Establishment of evaluation
boards.
AUTHORITY: 5 U.S.C. 301; Sec. 205(c), 63

Stat. 390, as amended, 40 U.S.C. 486(c); and 41
U.S.C. 418b.

SOURCE: 49 FR 8863, Mar. 8, 1984, unless oth-
erwise noted.

Subpart 1536.2—Special Aspects
of Contracting for Construction

1536.201 Evaluation of

performance.

contracting

(a) The Contracting Officer will ob-
tain input from the Project Officer on
the contractor’s performance. The Con-
tracting Officer will prepare the con-
tractor performance report as pre-
scribed in FAR 36.201 within two weeks
after final acceptance of the work or
contract termination.

(b) Prior to submitting any report or
unsatisfactory performance to the re-
viewing official, the Contracting Offi-
cer will advise the contractor of any
proposed unsatisfactory rating (see
FAR 36.201(a)(3)).

(c) The official at one level above the
Contracting Officer will review each
performance report.

(d) The Contracting Officer will for-
ward the original of the performance
report to the Quality Assurance
Branch, Office of Acquisition Manage-
ment. The Quality Assurance Section
will file the form in the contractor per-
formance evaluation files which it
maintains.

(e) The Quality Assurance Branch
will review the report when it is re-
ceived and compare it with recent eval-
uations of that contractor. If the Qual-
ity Assurance Section discerns a pat-
tern of unsatisfactory performance, it
will notify the Contracting Officer for
possible action, which may include re-
ferral of the matter to the Compliance
Staff or to the Inspector General for in-
vestigation.

(f) Information from the performance
report shall not be released outside of
the Agency, except to other Govern-
ment agencies at their written request,
and on condition that the information



1536.209

will not be made available outside the
Government. Requests from non-Gov-
ernment sources for information from
performance reports shall be processed
in accordance with EPA’s Freedom of
Information Act procedures at 40 CFR
part 2.

[49 FR 8863, Mar. 8, 1984, as amended at 59 FR
18977, Apr. 21, 1994]

1536.209 Construction contracts with
architect-engineer firms.

(a) The provisions of FAR 36.209 do
not apply to subcontractors performing
treatability studies.

(b) The provisions of FAR 36.209 also
do not apply to subcontractors whose
input during the design phase does not
substantially affect the course of the
design work.

(c) Approval under FAR 36.209 is not
required for subcontractors under para-
graph (a) or (b) of this section. Ap-
proval for all other subcontractors and
prime contractors may be granted by
the CCO. In reviewing requests for ap-
proval, the RAD shall consider factors
such as the availability of other firms
to perform the necessary construction
or Superfund remedial action work, the
estimated cost to the Government, and
the policy of the Agency to promote
the use of innovative technology.

[66 FR 49283, Nov. 27, 1990, as amended at 59
FR 18977, Apr. 21, 1994]

Subpart 1536.5—Contract Clauses

1536.521 Specifications and drawings
for construction.

The Contracting Officer shall insert
the clause at 1552.236-70, Samples and
Certificates, in soliciations and con-
tracts when a fixed price construction
contract is expected to exceed the
small purchase limitation. The clause
may be inserted in solicitations and
contracts when the contract is ex-
pected to be within the small purchase
limitation.
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Subpart 1536.6—Architect-
Engineer Services

1536.602 Selection of firms for archi-
tect-engineer contracts.

1536.602-2 Establishment of evalua-
tion boards.

(a) The Environmental Protection
Agency Architect-Engineer Evaluation
Board is established as a central per-
manent Board located at Headquarters
EPA under authority delegated to the
Director, Office of Acquisition Manage-
ment, which may be re-delegated.

(b) The Service Center Manager
(SCM) is delegated the authority to ap-
point either one or two additional vot-
ing members as may be appropriate for
a particular project.

(c) In the event of an emergency or
extended absence, a member may des-
ignate, in writing, with the concur-
rence of the Chairperson, an alternate
experienced in architecture, engineer-
ing, or construction to serve in his/her
absence.

(d) The duties of the advisory mem-
ber shall include, but not be limited to,
the following:

(1) Assuring that the criteria set
forth in the public notice are applied in
the evaluation process; and

(2) Assuring that actions taken dur-
ing the evaluation process do not com-
promise subsequent procurement ac-
tions.

[69 FR 18977, Apr. 21, 1994, as amended at 67
FR 5052, Feb. 4, 2002; 70 FR 61569, Oct. 25,
2005]

PART 1537—SERVICE
CONTRACTING

Subpart 1537.1—Service Contracts—
General

Sec.
1537.110 Solicitation provisions and con-
tract clauses.

AUTHORITY: Sec. 205(c),
amended, 40 U.S.C. 486(c).

SOURCE: 49 FR 8864, Mar. 8, 1984, unless oth-
erwise noted.

63 Stat. 390, as
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Subpart 1537.1—Service
Contracts—General

1537.110 Solicitation provisions and

contract clauses.

The following clauses are prescribed
for service contracts. They may also be
used in research and development con-
tracts when applicable (see 15635.007-70).

(a) The Contracting Officer shall in-
sert the clause at 1552.237-70, Contract
Publication Review Procedures, in so-
licitations and contracts when the
products of the contract are subject to
contract publication review.

(b) The contracting officer shall in-
sert a clause substantially the same as
the clause in 1552.237-71, Technical Di-
rection, in solicitations and contracts
where the contracting officer intends
to delegate authority to issue technical
direction to the contracting officer
technical representative(s).

(c) The Contracting Officer shall in-
sert the clause at 1552.237-72, Key Per-
sonnel, in solicitations and contracts
when it is necessary for contract per-
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formance to identify Contractor key
personnel.

(d) The Contracting Officer shall in-
sert the clause at 1552.237-74, Publicity,
in solicitations and contracts per-
taining to the removal or remedial ac-
tivities under the Comprehensive Envi-
ronmental Response, Compensation
and Liability Act (CERCLA).

(e) The Contracting Officer shall in-
sert the clause at 1552.237-75, Paper-
work Reduction Act, in solicitations
and contracts requiring the collection
of identical information from (10) or
more public respondents.

(f) To ensure that Agency contracts
are administered so as to avoid cre-
ating an improper employer-employee
relationship, contracting officers shall
insert the contract clause at 48 CFR
1552.237-176, “Government-Contractor
Relations”, in all solicitations and con-
tracts for non-personal services that
exceed the simplified acquisition
threshold.

[49 FR 8864, Mar. 8, 1984, as amended at 64 FR
30444, June 8, 1999; 70 FR 61569, Oct. 25, 2005;
74 FR 37175, July 28, 2009]



SUBCHAPTER G—CONTRACT MANAGEMENT

PART 1542—CONTRACT
ADMINISTRATION

Subpart 1542.7—Indirect Cost Rates

Sec.

1542.703-2 Certificate of indirect costs.
1542.705 Final indirect cost rates.

1542.705-70 Solicitation and contract clause.

Subpart 1542.12—Novation and Change of
Name Agreements

1542.1200 Scope of subpart.

15642.1202 Responsibility for executing agree-
ments.

1542.1203 Processing agreements.

AUTHORITY: Sec. 205(c), 63 Stat. 390, as

amended, 40 U.S.C. 486(c).

SOURCE: 49 FR 8865, Mar. 8, 1984, unless oth-
erwise noted.

Subpart 1542.7—Indirect Cost
Rates

1542.703-2 Certificate of indirect costs.

The Head of the Contracting Activity
may waive the certification require-
ment set forth in FAR 42.703-2.

[61 FR 57339, Nov. 6, 1996]

1542.705 Final indirect cost rates.

(a) The EPA shall use the Con-
tracting Officer determination proce-
dure for all business units for which it
shall be required to negotiate final in-
direct cost rates.

(b) Contracting officers shall insert
the clause at 1552.242-72, Financial Ad-
ministrative Contracting officers
(FACO), in cost-reimbursement con-
tracts when the Environmental Protec-
tion Agency (EPA) is the cognizant fed-
eral agency and a FACO will be as-
signed.

[49 FR 8865, Mar. 8, 1984, as amended at 656 FR
58924, Oct. 3, 2000]

1542.705-70 Solicitation and contract
clause.

The Contracting Officer shall insert
the clause in 1552.242-70, Indirect Costs,
in solicitations and contracts where in-
direct costs apply, unless contracting
with an educational institution where
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there are approved predetermined final
indirect cost rates.

[62 FR 33573, June 20, 1997]

Subpart 1542.12—Novation and
Change of Name Agreements

1542.1200 Scope of subpart.

This subpart implements FAR sub-
part 42.12 and provides policies and pro-
cedures for executing and processing
novation and change-of-name agree-
ments.

1542.1202 Responsibility for executing
agreements.

(a) Any EPA contracting office upon
being notified of a successor in interest
to, or change of name of, one of its
Contractors shall promptly report such
information by memorandum to the
Director, Policy, Training and Over-
sight Division (POTD).

(b) To avoid duplication of effort on
the part of EPA contracting offices in
preparing and executing agreements to
recognize a change of name or suc-
cessor in interest, only one supple-
mental agreement will be prepared to
effect necessary changes for all con-
tracts between EPA and the Contractor
involved. The Chief of the Procurement
Policy Branch, Policy, Training and
Oversight Division (PTOD), will, in
each case, designate the Contracting
Office responsible for taking all nec-
essary and appropriate action with re-
spect to either recognizing or not rec-
ognizing a successor in interest, or rec-
ognizing a change of name agreement.

[49 FR 8865, Mar. 8, 1984, as amended at 55 FR
24580, June 18, 1990; 59 FR 18977, Apr. 21, 1994]

1542.1203 Processing agreements.

(a) The responsible contracting office
shall:

(1) Obtain from the Contractor a list
of all affected contracts, the names and
addresses of the contracting offices re-
sponsible for these contracts, and the
required documentary evidence.

(2) Verify the accuracy of the list of
contracts through the Contract Infor-
mation System.
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(3) Draft and execute a supplemental
agreement to one of the contracts af-
fected but covering all applicable out-
standing and incomplete contracts af-
fected by the transfer of assets or
change of name. A supplemental agree-
ment number need not be obtained for
contracts other than for the one under
which the supplemental agreement is
written. The supplemental agreement
will contain a list of the contracts af-
fected and, for distribution purposes,
the names and addresses of the con-
tracting offices having contracts sub-
ject to the supplemental agreement.

(b) Agreements and supporting docu-
ments covering successors in interest
shall be reviewed for legal sufficiency
by legal counsel.

(c) After execution of the supple-
mental agreement, the designated of-
fice shall forward an authenticated
copy of the supplemental agreement to
the Director, Policy, Training and
Oversight Division, and to each af-
fected contract office.

[49 FR 8865, Mar. 8, 1984, as amended at 59 FR
18977, Apr. 21, 1994]

PART 1545—GOVERNMENT
PROPERTY

Subpart 1545.1—General

Sec.

1545.107 Government property clauses.

Subpart 1545.3—Providing Government
Property to Contractors

15645.309 Providing Government production
and research property under special re-
strictions.

AUTHORITY: Sec. 205(c),
amended, 40 U.S.C. 486(c).

SOURCE: 49 FR 8866, Mar. 8, 1984, unless oth-
erwise noted.

Subpart 1545.1—General

1545.107 Government
clauses.

(a) The Contracting Officer shall in-
sert the contract clause at 1552.245-70:

(1) When it is anticipated that a Con-
tractor will use Government-furnished
or Contractor-acquired property in the
cleanup of hazardous material as de-
fined in Federal Standard No. 313, or,

63 Stat. 390, as

property
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the toxic chemicals listed 40 CFR
372.65, in the environment.

(2) In all cost-type solicitations and
contracts regardless of whether Gov-
ernment Property is initially provided,
and in all fixed-price solicitations and
contracts whenever Government fur-
nished property is provided.

(b) The Contracting Officer shall in-
sert the contract clause at 1552.245-71,
Government-Furnished Data, in any
contract in which the Government is to
furnish data to the Contractor. The
data to be provided shall be identified
in the clause.

[74 FR 47110, Sept. 15, 2009]

Subpart 1545.3—Providing Gov-
ernment Property to Contrac-
tors

1545.309 Providing Government pro-
duction and research property
under special restrictions.

Government production and research
property, other than foundations and
similar improvements necessary for in-
stalling special tooling, special test
equipment, or plant equipment, shall
not be installed or constructed on land
not owned by the Government in such
fashion as to be nonseverable unless
the contract under which the property
is provided contains—

(a) One of the provisions in FAR
45.309(a);

(b) A requirement that the Govern-
ment will have the right to abandon in
place all nonseverable Government
property provided; and

(c) A requirement that the Govern-
ment will not have any obligation to
disassemble or remove the property or
to restore or to rehabilitate the prem-
ises on which the property is located.

PART 1546—QUALITY ASSURANCE

Subpart 1546.7—Warranties

Sec.
1546.704 Authority for use of warranties.

AUTHORITY: Sec. 205(c), 63 Stat. 390, as
amended, 40 U.S.C. 486(c); and 41 U.S.C. 418b.
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Subpart 1546.7—Warranties contract has the concurrence of the
Project Officer.

1546t.i'20s4 Authority for use of warran- [49 FR 8867, Mar. 8, 1984]

The Contracting Officer shall ensure PART 1548—VALUE ENGINEERING
that the use of a warranty clause in a [RESERVED]
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SUBCHAPTER H—CLAUSES AND FORMS

PART 1552—SOLICITATION PROVI-

SIONS AND CONTRACT
CLAUSES
Subpart 1552.2—Texts of Provisions and
Clauses
Sec.

1552.203-70 Current/former agency employee
involvement certification.

1552.203-71 Display of EPA Office of Inspec-
tor General Hotline Poster.

1552.204-70 [Reserved]

1552.208-70 Printing.

1552.209-70 Organizational conflict of inter-
est notification.

1552.209-71 Organizational conflicts of inter-
est.

1552.209-72 Organizational conflict of inter-
est certification.

1552.209-73 Notification of conflicts of inter-
est regarding personnel.

1652.209-74 Limitation  of
tracting.

1552.209-75 Annual certification.

1552.210-71 [Reserved]

1552.210-73—1552.210-74 [Reserved]

1552.211-70 Reports of work.

1552.211-72 Monthly progress report.

1552.211-73 Level of effort—cost-reimburse-
ment term contract.

1552.211-74 Work assignments.

1552.211-75 Working files.

1552.211-76 Legal analysis.

1552.211-77 Final reports.

1552.211-78 Management consulting services.

1552.211-79 Compliance with EPA policies
for information resources management.

1552.213-70 Notice to suppliers of equipment.

1552.214-71 Contract award—other factors—
formal advertising.

1552.215-70 EPA source evaluation and selec-
tion procedures—negotiated procure-
ments.

1552.215-71 Evaluation factors for award.

1552.215-72 Instructions for the preparation
of proposals.

1552.215-73 General financial and organiza-
tional information.

1552.215-74 Advanced
compensated time.

1552.215-75 Past performance information.

1552.215-76 [Reserved]

1552.216-70 Award fee.

1552.216-71 Date of incurrence of cost.

1552.216-72 Ordering—by designated order-
ing officers.

1552.216-73 Fixed rates for services—indefi-
nite delivery/indefinite quantity con-
tract.

1552.216-74 Payment of fee.

1552.216-75 Base fee and award fee proposal.

future con-

understanding—un-

1552.216-76

1552.216-77

1552.216-78

1552.216-79
funds.

1552.217-70 Evaluation of contract options.

1552.217-71 Option to extend the term of the
contract—cost-type contract.

1552.217-72 Option to extend the term of the
contract—cost-plus-award-fee contract.

1552.217-73 Option for increased quantity—
cost-type contract.

1552.217-74 Option for increased quantity—
cost-plus-award-fee contract.

1552.217-75 Option to extend the effective
period of the contract—time and mate-
rials or labor hour contract.

1552.217-76 Option to extend the effective
period of the contract—indefinite deliv-
ery/indefinite quantity contract.

1552.217-77 Option to extend the term of the
contract fixed price.

1552.219-70 Mentor-Protege Program.

1552.219-71 Procedures for participation in
the EPA Mentor-Protege Program.

1552.219-72 Small disadvantaged business
participation program.

1552.219-73 Small disadvantaged business
targets.

1552.219-74 Small disadvantaged business
participation evaluation factor.

1552.223-70 Protection of human subjects.

1552.223-71 EPA Green Meetings and Con-
ferences.

1552.223-72 Care of laboratory animals.

1552.224-70 Social security numbers of con-
sultants and certain sole proprietors and
Privacy Act statement.

1552.227-76 Project employee confidentiality
agreement.

1552.228-70 Insurance liability to third per-
sons.

1552.229-70 [Reserved]

1552.232-70 Submission of invoices.

1552.232-71—1552.232-72 [Reserved]

Estimated cost and cost-sharing.
Award term incentive.

Award term incentive plan.
Award term availability of

1552.232-73 Payments—fixed rate services
contract.
1552.232-74 Payments—simplified acquisi-

tion procedures financing.

1552.233-70 Notice of filing requirements for
agency protests.

1552.235-70 Screening business information
for claims of confidentiality.

1552.235-71 Treatment of confidential busi-
ness information.

1552.235-72 [Reserved]

1552.235-73 Access to Federal Insecticide,

Fungicide, and Rodenticide Act Con-
fidential business information (APR
1996).

15562.235-74 [Reserved]



1552.203-70

1552.235-75 Access to Toxic Substances Con-
trol Act confidential business informa-
tion (APR 1996).

1552.235-76 Treatment of confidential busi-
ness information (APR 1996).

1552.235-77 Data Security for Federal Insec-
ticide, Fungicide and Rodenticide Act
Confidential Business Information (DEC
1997).

1552.235-78 Data Security for Toxic Sub-
stances Control Act Confidential Busi-
ness Information (DEC 1997).

1552.235-79 Release of contractor confiden-
tial business information (APR 1996).
1552.235-80 Access to confidential business

information.

1552.236-70 Samples and certificates.

1552.237-70 Contract publication review pro-
cedure.

1552.237-71

1552.237-72

1552.237-73

1552.237-74

1552.237-75

1552.237-76
tions.

1552.239-70 Rehabilitation Act notice.

1552.239-103 Acquisition of Energy Star
compliant microcomputers, including
personal computers, monitors and print-
ers.

1552.242-70 Indirect costs.

1552.242-72 Financial administrative
tracting officer.

1552.245-70 Government property.

1552.245-73 Government property.

AUTHORITY: 5 U.S.C. 301; Sec. 205(c), 63
Stat. 390, as amended, 40 U.S.C. 486(c); and 41
U.S.C. 418b.

SOURCE: 49 FR 8867, Mar. 8, 1984, unless oth-
erwise noted.

Technical direction.

Key personnel.

[Reserved]

Publicity.

Paperwork Reduction Act.

Government-Contractor Rela-

con-

Subpart 1552.2—Texts of Provisions
and Clauses

1552.203-70 Current/former agency
employee involvement certification.

As prescribed in 1503.670, insert the
following solicitation provision in all
EPA solicitation documents for sole
source acquisitions.

CURRENT/FORMER AGENCY EMPLOYEE
INVOLVEMENT CERTIFICATION (APR 1984)

The offeror (quoter) hereby certifies that:

(a) Heis[ ]is not [ ] a former regular or
special EPA employee whose EPA employ-
ment terminated within one year prior to
submission of this offer (quote).

(b) He does [ ] does not [ ] employ or pro-
pose to employ a current/former regular or
special EPA employee whose EPA employ-
ment terminated within one year prior to
submission of this offer (quote) and who has
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been or will be involved, directly or indi-
rectly, in developing or negotiating this
offer (quote) for the offeror (quoter), or in
the management, administration or perform-
ance of any contract resulting from this
offer (quote).

(c) He does [ ] does not [ ] employ or pro-
pose to employ as a consultant or subcon-
tractor under any contract resulting from
this offer (quote) a current/former regular or
special EPA employee whose EPA employ-
ment terminated within one year prior to
submission of this offer (quote).

(d) A former regular or special EPA em-
ployee whose EPA employment terminated
within one year prior to submission of this
offer (quote) or such former employee’s
spouse or minor child does [ ] does not [ ]
own or substantially own or control the
offeror’s (quoter’s) firm.

(e) See EPAAR part 1503 for definitions of
the terms ‘‘regular’ and ‘‘special employee.”

(End of provision)

[49 FR 8867, Mar. 8, 1984, as amended at 50 FR
14360, Apr. 11, 1985; 656 FR 79784, Dec. 20, 2001]

1552.203-71 Display of EPA Office of
Inspector General Hotline poster.

As prescribed in 1503.500-72, insert the
following clause in all contracts valued
at $1,000,000 or more including all con-
tract options.

DISPLAY OF EPA OFFICE OF INSPECTOR
GENERAL HOTLINE POSTER (AUG 2000)

(a) For EPA contracts valued at $1,000,000
or more including all contract options, the
contractor shall prominently display EPA
Office of Inspector General Hotline posters in
contractor facilities where the work is per-
formed under the contract.

(b) Office of Inspector General hotline
posters may be obtained from the EPA Office
of Inspector General, ATTN: OIG Hotline
(2443), 1200 Pennsylvania Avenue, NW, Wash-
ington, DC 20460, or by calling (202) 260-5113.

(c) The Contractor need not comply with
paragraph (a) of this clause if it has estab-
lished a mechanism, such as a hotline, by
which employees may report suspected in-
stances of improper conduct, and provided
instructions that encourage employees to
make such reports.

[65 FR 57103, Sept. 21, 2000]
1552.204-70 [Reserved]

1552.208-70 Printing.

As prescribed in 1508.870, insert the
following clause:
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PRINTING (SEP 2012)

(a) Definitions. “‘Printing”’ is the process of
composition, plate making, presswork, bind-
ing and microform; or the end items pro-
duced by such processes and equipment.
Printing services include newsletter produc-
tion and periodicals which are prohibited
under EPA contracts.

‘“Composition” applies to the setting of
type by hot-metal casting, photo type-
setting, or electronic character generating
devices for the purpose of producing camera
copy, negatives, a plate or image to be used
in the production of printing or microform.

‘‘Camera copy’’ (or ‘‘camera-ready copy’’)
is a final document suitable for printing/du-
plication.

“Desktop Publishing’’ is a method of com-
position using computers with the final out-
put or generation of a camera copy done by
a color inkjet or color laser printer. This is
not considered ‘‘printing.”” However, if the
output from desktop publishing is being sent
to a typesetting device (i.e., Linotronic) with
camera copy being produced in either paper
or negative format, these services are con-
sidered ‘‘printing.”

“Microform” is any product produced in a
miniaturized image format, for mass or gen-
eral distribution and as a substitute for con-
ventionally printed material. Microform
services are classified as printing services
and include microfiche and microfilm. The
contractor may make up to two sets of
microform files for archival purposes at the
end of the contract period of performance.

“Duplication” means the making of copies
on photocopy machines employing electro-
static, thermal, or other processes without
using an intermediary such as a negative or
plate.

“Requirement” means an individual
photocopying task. (There may be multiple
requirements under a Work Assignment or
Delivery Order. Each requirement would be
subject to the duplication limitation of 5,000
copies of one page or 25,000 copies of multiple
pages in the aggregate per requirement).

““‘Incidental”” means a draft and/or proofed
document (not a final document) that is not
prohibited from printing under EPA con-
tracts.

(b) Prohibition. (1) The contractor shall not
engage in, nor subcontract for, any printing
in connection with the performance of work
under this contract. Duplication of more
than 5,000 copies of one page or more than
25,000 copies of multiple pages in the aggre-
gate per requirement constitutes printing.
The intent of the printing limitation is to
eliminate duplication of final documents.

(2) In compliance with EPA Order 2200.4a,
EPA Publication Review Procedure, the Of-
fice of Communications, Education, and
Media Relations is responsible for the review
of materials generated under a contract pub-
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lished or issued by the Agency under a con-
tract intended for release to the public.

(c) Affirmative Requirements. (1) Unless oth-
erwise directed by the contracting officer,
the contractor shall use double-sided copying
to produce any progress report, draft report
or final report.

(2) Unless otherwise directed by the con-
tracting officer, the contractor shall use re-
cycled paper for reports delivered to the
Agency which meet the minimum content
standards for paper and paper products as set
forth in EPA’s Web site for the Comprehen-
sive Procurement Guidelines at: http:/
wWWW.epa.gov/cpgy/.

(d) Permitted Contractor Activities. (1) The
prohibitions contained in paragraph (b) do
not preclude writing, editing, or preparing
manuscript copy, or preparing related illus-
trative material to a final document (cam-
era-ready copy) using desktop publishing.

(2) The contractor may perform a require-
ment involving the duplication of less than
5,000 copies of only one page, or less than
25,000 copies of multiple pages in the aggre-
gate, using one color (black), such pages
shall not exceed the maximum image size of
10% by 14va inches, or 11 by 17 paper stock.
Duplication services below these thresholds
are not considered printing. If performance
of the contract will require duplication in
excess of these thresholds, contractors must
immediately notify the contracting officer
in writing and a waiver must be obtained.
Only the Joint Committee on Printing has
the authority to grant waivers to the print-
ing requirements. All Agency waiver re-
quests must be coordinated with EPA’s
Headquarters Printing Management Team,
Facilities and Services Division, and with
the Office of General Counsel. Duplication
services of ‘‘incidentals’” in excess of the
thresholds are allowable.

(3) The contractor may perform a require-
ment involving the multi-color duplication
of no more than 100 pages in the aggregate
using color copier technology, such pages
shall not exceed the maximum image size of
10% by 14va inches, or 11 by 17 paper stock.
Duplication services below these thresholds
are not considered printing. If performance
of the contract will require duplication in
excess of these limits, contractors must im-
mediately notify the contracting officer in
writing and a waiver must be obtained. Only
the Joint Committee on Printing has the au-
thority to grant waivers to the printing re-
quirements. All Agency waiver requests
must be coordinated with EPA’s Head-
quarters Printing Management Team, Facili-
ties and Services Division, and with the Of-
fice of General Counsel.

(4) The contractor may perform the dupli-
cation of no more than a total of 500 units of
an electronic information storage device
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(e.g., CD-ROMs, DVDs, thumb drives?!) (in-
cluding labeling and packaging) per work as-
signment or task order/delivery order per
contract year. Duplication services below
these thresholds are not considered printing.
If performance of the contract will require
duplication in excess of these thresholds,
contractors must immediately notify the
contracting officer in writing and a waiver
must be obtained. Only the Joint Committee
on Printing has the authority to grant waiv-
ers to the printing requirements. All Agency
waiver requests must be coordinated with
EPA’s Headquarters Printing Management
Team, Facilities and Services Division, and
with the Office of General Counsel.

(e) Violations. The contractor may not en-
gage in, nor subcontract for, any printing in
connection with the performance of work
under the contract. The cost of any printing
services in violation of this clause will be
disallowed, or not accepted by the Govern-
ment.

(f) Flowdown Clause. The contractor shall
include in each subcontract which may in-
volve a requirement for any printing/dupli-
cating/copying a provision substantially the
same as this clause.

(End of clause)

[78 FR 22797, Apr. 17, 2013]

1552.209-70 Organizational conflict of
interest notification.

As prescribed in 1509.507-1(b) insert
the following solicitation provision in
all solicitations.

ORGANIZATIONAL CONFLICT OF INTEREST
NOTIFICATION (APR 1984)

(a) The prospective Contractor certifies, to
the best of its knowledge and belief, that it
is not aware of any information bearing on
the existence of any potential organizational
conflict of interest. If the prospective Con-
tractor cannot so certify, it shall provide a
disclosure statement in its proposal which
describes all relevant information con-
cerning any past, present, or planned inter-
ests bearing on whether it (including its
chief executives and directors, or any pro-
posed consultant or subcontractor) may have

1Pursuant to the July 2008 guidance Pro-
motional Communications for EPA, a thumb
drive can be used as a promotional item, but
it also must be an information medium in
itself. Namely, it must have substantive
EPA information already loaded into the
drive. Due to its intrinsic material value, it
may not be used simply or primarily to dis-
play an EPA message on the exterior of the
drive.
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a potential organizational conflict of inter-
est.

(b) Prospective Contractors should refer to
FAR subpart 9.5 and EPAAR part 1509 for
policies and procedures for avoiding, neutral-
izing, or mitigating organizational conflicts
of interest.

(c) If the Contracting Officer determines
that a potential conflict exists, the prospec-
tive Contractor shall not receive an award
unless the conflict can be avoided or other-
wise resolved through the inclusion of a spe-
cial contract clause or other appropriate
means. The terms of any special clause are
subject to negotiation.

(End of provision)

[49 FR 8867, Mar. 8, 1994, as amended at 59 FR
18620, Apr. 19, 1994; 62 FR 33573, June 20, 1997]

1552.209-71 Organizational conflicts of
interest.

As prescribed in 1509.507-2, insert the
following contract clause in all con-
tracts except:

(a) When specific clauses are required
per EPAAR part 1509;

(b) When the procurement is with an-
other Federal agency (however, the
provision is included in contracts with
SBA and its subcontractor under the
8(a) program); and

(c) When the procurement is accom-
plished through simplified acquisition
procedures, use of the clause is op-
tional.

ORGANIZATIONAL CONFLICTS OF INTEREST
(MAY 1994)

(a) The Contractor warrants that, to the
best of the Contractor’s knowledge and be-
lief, there are no relevant facts or cir-
cumstances which could give rise to an orga-
nizational conflict of interest, as defined in
FAR subpart 9.5, or that the Contractor has
disclosed all such relevant information.

(b) Prior to commencement of any work,
the Contractor agrees to notify the Con-
tracting Officer immediately that, to the
best of its knowledge and belief, no actual or
potential conflict of interest exists or to
identify to the Contracting Officer any ac-
tual or potential conflict of interest the firm
may have. In emergency situations, however,
work may begin but notification shall be
made within five (5) working days.

(c) The Contractor agrees that if an actual
or potential organizational conflict of inter-
est is identified during performance, the
Contractor will immediately make a full dis-
closure in writing to the Contracting Officer.
This disclosure shall include a description of
actions which the Contractor has taken or
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proposes to take, after consultation with the
Contracting Officer, to avoid, mitigate, or
neutralize the actual or potential conflict of
interest. The Contractor shall continue per-
formance until notified by the Contracting
Officer of any contrary action to be taken.

(d) Remedies—The EPA may terminate
this contract for convenience, in whole or in
part, if it deems such termination necessary
to avoid an organizational conflict of inter-
est. If the Contractor was aware of a poten-
tial organizational conflict of interest prior
to award or discovered an actual or potential
conflict after award and did not disclose it or
misprepresented relevant information to the
Contracting officer, the Government may
terminate the contract for default, debar the
Contractor from Government contracting, or
pursue such other remedies as may be per-
mitted by law or this contract.

(e) The Contractor agrees to insert in each
subcontract or consultant agreement placed
hereunder, except for subcontracts or con-
sultant agreements for well drilling, fence
erecting, plumbing, utility hookups, security
guard services, or electrical services, provi-
sions which shall conform substantially to
the language of this clause, including this
paragraph (e), unless otherwise authorized
by the Contracting Officer.

(End of clause)

Alterate 1. Contracts for other than
Superfund work shall include Alternate
I in this clause in lieu of paragraph (e).

(e) The Contractor agrees to insert in each
subcontract or consultant agreement placed
hereunder provisions which shall conform
substantially to the language of this clause,
including this paragraph, unless otherwise
authorized by the contracting officer.

[49 FR 8867, Mar. 8, 1994, as amended at 59 FR
18620, Apr. 19, 1994; 61 FR 57339, Nov. 6, 1996;
63 FR 46899, Sept. 3, 1998]

1552.209-72 Organizational conflict of
interest certification.

As prescribed in 1509.507-1(b), insert
the following provision in all solicita-
tion documents when applicable.

ORGANIZATIONAL CONFLICT OF INTEREST
CERTIFICATION (APR 1984)

The offeror [ ]is [ ] is not aware of any
information bearing on the existence of any
potential organizational conflict of interest.
If the offeror is aware of information bearing
on whether a potential conflict may exist,
the offeror shall provide a disclosure state-
ment describing this information. (See sec-
tion L of the solicitation for further infor-
mation.)
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[49 FR 8867, Mar. 8, 1994, as amended at 59 FR
18620, Apr. 19, 1994]

1552.209-73 Notification of conflicts of
interest regarding personnel.

As prescribed in 1509.507-2(b) insert
the following clause:

NOTIFICATION OF CONFLICTS OF INTEREST
REGARDING PERSONNEL (MAY 1994)

(a) In addition to the requirements of the
contract clause entitled ‘‘Organizational
Conflicts of Interest,”” the following provi-
sions with regard to employee personnel per-
forming under this contract shall apply until
the earlier of the following two dates: the
termination date of the affected employee(s)
or the expiration date of the contract.

(b) The Contractor agrees to notify imme-
diately the EPA Project Officer and the Con-
tracting Officer of (1) any actual or potential
personal conflict of interest with regard to
any of its employees working on or having
access to information regarding this con-
tract, or (2) any such conflicts concerning
subcontractor employees or consultants
working on or having access to information
regarding this contract, when such conflicts
have been reported to the Contractor. A per-
sonal conflict of interest is defined as a rela-
tionship of an employee, subcontractor em-
ployee, or consultant with an entity that
may impair the objectivity of the employee,
subcontractor employee, or consultant in
performing the contract work.

(c) The Contractor agrees to notify each
Project Officer and Contracting Officer prior
to incurring costs for that employee’s work
when an employee may have a personal con-
flict of interest. In the event that the per-
sonal conflict of interest does not become
known until after performance on the con-
tract begins, the Contractor shall imme-
diately notify the Contracting Officer of the
personal conflict of interest. The Contractor
shall continue performance of this contract
until notified by the Contracting Officer of
the appropriate action to be taken.

(d) The Contractor agrees to insert in any
subcontract or consultant agreement placed
hereunder, except for subcontracts or con-
sultant agreements for well drilling, fence
erecting, plumbing, utility hookups, security
guard services, or electrical services, provi-
sions which shall conform substantially to
the language of this clause, including this
paragraph (d), unless otherwise authorized
by the Contracting Officer.

(End of clause)

[59 FR 18620, Apr. 19, 1994]
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1552.209-74 Limitation of future con-
tracting.

As prescribed in 1509.507-2(c), insert
the following clause or alternate:

LIMITATION OF FUTURE CONTRACTING (RAC)
(APR 2004)

(a) The parties to this contract agree that
the Contractor will be restricted in its future
contracting in the manner described below.
Except as specifically provided in this
clause, the Contractor shall be free to com-
pete for contracts on an equal basis with
other companies.

(b) The Contractor will be ineligible to
enter into a contract for remedial action
projects for which the Contractor has devel-
oped the statement of work or the solicita-
tion package.

(c) The following applies when work is per-
formed under this contract: Unless prior
written approval is obtained from the cog-
nizant EPA Contracting Officer, the Con-
tractor, during the life of the work assign-
ment, task order, or tasking document and
for a period of five (5) years after the comple-
tion of the work assignment, task order, or
tasking document, agrees not to enter into a
contract with or to represent any party,
other than EPA, with respect to: (1) Any
work relating to CERCLA activities which
pertain to a site where the Contractor pre-
viously performed work for EPA under this
contract; or (2) any work that may jeop-
ardize CERCLA enforcement actions which
pertain to a site where the Contractor pre-
viously performed work for the EPA under
this contract.

(d) The Contractor and any subcontractors,
during the life of this contract, shall be in-
eligible to enter into an EPA contract or a
subcontract under an EPA contract, which
supports EPA’s performance of Superfund
Headquarters policy work including support
for the analysis and development of regula-
tions, policies, or guidance that govern, af-
fect, or relate to the conduct of response ac-
tion activities, unless otherwise authorized
by the Contracting Officer. Examples of such
contracts include, but are not limited to,
Superfund Management and Analytical sup-
port contracts, and Superfund Technical and
Analytical support contracts.

(e) The Contractor agrees in advance that
if any bids/proposals are submitted for any
work that would require written approval of
the Contracting Officer prior to entering
into a contract subject to the restrictions of
this clause, then the bids/proposals are sub-
mitted at the Contractor’s own risk. There-
fore, no claim shall be made against the Gov-
ernment to recover bid/proposal costs as a di-
rect cost whether the request for authoriza-
tion to enter into the contract is denied or
approved.
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(f) To the extent that the work under this
contract requires access to proprietary or
confidential business or financial data of
other companies, and as long as such data re-
mains proprietary or confidential, the Con-
tractor shall protect such data from unau-
thorized use and disclosure.

(g) The Contractor agrees to insert in each
subcontract or consultant agreement placed
hereunder, except for subcontracts or con-
sultant agreements for nondiscretionary
technical or engineering services, including
treatability studies, well drilling, fence
erecting, plumbing, utility hookups, security
guard services, or electrical services, provi-
sions which shall conform substantially to
the language of this clause, including this
paragraph (g) unless otherwise authorized by
the Contracting Officer. The Contractor may
request in writing that the Contracting Offi-
cer exempt from this clause a particular sub-
contract or consultant agreement for nondis-
cretionary technical or engineering services
not specifically listed above, including lab-
oratory analysis. The Contracting Officer
will review and evaluate each request on a
case-by-case basis before approving or dis-
approving the request.

(h) If the Contractor seeks an expedited de-
cision regarding its initial future con-
tracting request, the Contractor may submit
its request to both the Contracting Officer
and the next administrative level within the
Contracting Officer’s organization.

(i) A review process available to the Con-
tractor when an adverse determination is re-
ceived shall consist of a request for reconsid-
eration to the Contracting Officer or a re-
quest for review submitted to the next ad-
ministrative level within the Contracting Of-
ficer’s organization. An adverse determina-
tion resulting from a request for reconsider-
ation by the Contracting Officer will not pre-
clude the contractor from requesting a re-
view by the next administrative level. Either
a request for review or a request for recon-
sideration must be submitted to the appro-
priate level within 30 calendar days after re-
ceipt of the initial adverse determination.

(End of clause)

LIMITATION OF FUTURE CONTRACTING
ALTERNATE I (ERRS) (APR 2004)

(a) The parties to this contract agree that
the Contractor will be restricted in its future
contracting in the manner described below.
Except as specifically provided in this
clause, the Contractor shall be free to com-
pete for contracts on an equal basis with
other companies.

(b) If the Contractor, under the terms of
this contract, or through the performance of
work pursuant to this contract, is required
to develop specifications or statements of
work and such specifications or statements
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of work are incorporated into an EPA solici-
tation, the Contractor shall be ineligible to
perform the work described in that solicita-
tion as a prime Contractor or subcontractor
under an ensuing EPA contract.

(¢c) Unless prior written approval is ob-
tained from the cognizant EPA Contracting
Officer, the Contractor, during the life of the
delivery order or tasking document and for a
period of five (b) years after the completion
of the delivery order or tasking document,
agrees not to enter into a contract with or to
represent any party, other than EPA, with
respect to: (1) any work relating to CERCLA
activities which pertain to a site where the
Contractor previously performed work for
EPA under this contract; or (2) any work
that may jeopardize CERCLA enforcement
actions which pertain to a site where the
Contractor previously performed work for
the EPA under this contract.

(d) During the life of this contract, includ-
ing any options, the Contractor agrees that
unless otherwise authorized by the Con-
tracting Officer:

(1) It will not provide any Superfund Tech-
nical Assistance and Removal Team
(START); type activities (e.g., START con-
tracts) to EPA within the Contractor’s
ERRS assigned geographical area(s), either
as a prime contractor, subcontractor, or con-
sultant.

(2) It will not provide any START type ac-
tivities (e.g., START contracts) to EPA as a
prime contractor, subcontractor or consult-
ant at a site where it has performed or plans
to perform ERRS work.

(3) It will be ineligible for award of START
type activities contracts for sites within its
respective ERRS assigned geographical
area(s) which result from a CERCLA admin-
istrative order, a CERCLA or RCRA consent
decree or a court order.

(e) The Contractor and any subcontractors,
during the life of this contract, shall be in-
eligible to enter into an EPA contract or a
subcontract under an EPA contract, which
supports EPA’s performance of Superfund
Headquarters policy work including support
for the analysis and development of regula-
tions, policies, or guidance that govern, af-
fect, or relate to the conduct of response ac-
tion activities, unless otherwise authorized
by the Contracting Officer. Examples of such
contracts include, but are not limited to,
Superfund Management and Analytical sup-
port contracts, and Superfund Technical and
Analytical support contracts.

(f) The Contractor agrees in advance that
if any bids/proposals are submitted for any
work that would require written approval of
the Contracting Officer prior to entering
into a contract subject to the restrictions of
this clause, then the bids/proposals are sub-
mitted at the Contractor’s own risk. There-
fore, no claim shall be made against the Gov-
ernment to recover bid/proposal costs as a di-
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rect cost whether the request for authoriza-
tion to enter into the contract is denied or
approved.

(g) To the extent that the work under this
contract requires access to proprietary or
confidential business or financial data of
other companies, and as long as such data re-
mains proprietary or confidential, the Con-
tractor shall protect such data from unau-
thorized use and disclosure.

(h) The Contractor agrees to insert in each
subcontract or consultant agreement placed
hereunder, except for subcontracts or con-
sultant agreements for nondiscretionary
technical or engineering services, including
treatability studies, well drilling, fence
erecting, plumbing, utility hookups, security
guard services, or electrical services, provi-
sions which shall conform substantially to
the language of this clause, including this
paragraph (h) unless otherwise authorized by
the Contracting Officer. The Contractor may
request in writing that the Contracting Offi-
cer exempt from this clause a particular sub-
contract or consultant agreement for nondis-
cretionary technical or engineering services
not specifically listed above, including lab-
oratory analysis. The Contracting Officer
will review and evaluate each request on a
case-by-case basis before approving or dis-
approving the request.

(i) If the Contractor seeks an expedited de-
cision regarding its initial future con-
tracting request, the Contractor may submit
its request to both the Contracting Officer
and the next administrative level within the
Contracting Officer’s organization.

(j) A review process available to the Con-
tractor when an adverse determination is re-
ceived shall consist of a request for reconsid-
eration to the Contracting Officer or a re-
quest for review submitted to the next ad-
ministrative level within the Contracting Of-
ficer’s organization. An adverse determina-
tion resulting from a request for reconsider-
ation by the Contracting Officer will not pre-
clude the Contractor from requesting a re-
view by the next administrative level. Either
a request for review or a request for recon-
sideration must be submitted to the appro-
priate level within 30 calendar days after re-
ceipt of the initial adverse determination.

(End of clause)

LIMITATION OF FUTURE CONTRACTING
ALTERNATE II (START) (APR 2004)

(a) The parties to this contract agree that
the Contractor will be restricted in its future
contracting in the manner described below.
Except as specifically provided in this
clause, the Contractor shall be free to com-
pete for contracts on an equal basis with
other companies.

(b) If the Contractor, under the terms of
this contract, or through the performance of
work pursuant to this contract, is required
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to develop specifications or statements of
work and such specifications or statements
of work are incorporated into an EPA solici-
tation, the Contractor shall be ineligible to
perform the work described in that solicita-
tion as a prime Contractor or subcontractor
under an ensuing EPA contract.

(¢c) Unless prior written approval is ob-
tained from the cognizant EPA Contracting
Officer, the Contractor, during the life of the
technical direction document and for a pe-
riod of five (5) years after the completion of
the technical direction document, agrees not
to enter into a contract with or to represent
any party, other than EPA, with respect to:
(1) Any work relating to CERCLA activities
which pertain to a site where the Contractor
previously performed work for EPA under
this contract; or (2) any work that may jeop-
ardize CERCLA enforcement actions which
pertain to a site where the Contractor pre-
viously performed work for the EPA under
this contract.

(d) During the life of this contract, includ-
ing any options, the Contractor agrees that
unless otherwise authorized by the Con-
tracting Officer:

(1) It will not provide to EPA cleanup serv-
ices (e.g., Emergency and Rapid Response
Services (ERRS) contracts) within the Con-
tractor’s START assigned geographical
area(s), either as a prime Contractor, sub-
contractor, or consultant.

(2) Unless an individual design for the site
has been prepared by a third party, it will
not provide to EPA as a prime contractor,
subcontractor or consultant any remedial
construction services at a site where it has
performed or plans to perform START work.
This clause will not preclude START con-
tractors from performing construction man-
agement services under other EPA contracts.

(3) It will be ineligible for award of ERRS
type activities contracts for sites within its
respective START assigned geographical
area(s) which result from a CERCLA admin-
istrative order, a CERCLA or RCRA consent
decree or a court order.

(e) The Contractor and any subcontractors,
during the life of this contract, shall be in-
eligible to enter into an EPA contract or a
subcontract under an EPA contract, which
supports EPA’s performance of Superfund
Headquarters policy work including support
for the analysis and development of regula-
tions, policies, or guidance that govern, af-
fect, or relate to the conduct of response ac-
tion activities, unless otherwise authorized
by the Contracting Officer. Examples of such
contracts include, but are not limited to,
Superfund Management and Analytical sup-
port contracts, and Superfund Technical and
Analytical support contracts.

(f) The Contractor agrees in advance that
if any bids/proposals are submitted for any
work that would require written approval of
the Contracting Officer prior to entering
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into a contract subject to the restrictions of
this clause, then the bids/proposals are sub-
mitted at the Contractor’s own risk. There-
fore, no claim shall be made against the Gov-
ernment to recover bid/proposal costs as a di-
rect cost whether the request for authoriza-
tion to enter into the contract is denied or
approved.

(g) To the extent that the work under this
contract requires access to proprietary or
confidential business or financial data of
other companies, and as long as such data re-
mains proprietary or confidential, the Con-
tractor shall protect such data from unau-
thorized use and disclosure.

(h) The Contractor agrees to insert in each
subcontract or consultant agreement placed
hereunder, except for subcontracts or con-
sultant agreements for nondiscretionary
technical or engineering services, including
treatability studies, well drilling, fence
erecting, plumbing, utility hookups, security
guard services, or electrical services, provi-
sions which shall conform substantially to
the language of this clause, including this
paragraph (h) unless otherwise authorized by
the Contracting Officer. The Contractor may
request in writing that the Contracting Offi-
cer exempt from this clause a particular sub-
contract or consultant agreement for nondis-
cretionary technical or engineering services
not specifically listed above, including lab-
oratory analysis. The Contracting Officer
will review and evaluate each request on a
case-by-case basis before approving or dis-
approving the request.

(i) If the Contractor seeks an expedited de-
cision regarding its initial future con-
tracting request, the Contractor may submit
its request to both the Contracting Officer
and the next administrative level within the
Contracting Officer’s organization.

(j) A review process available to the Con-
tractor when an adverse determination is re-
ceived shall consist of a request for reconsid-
eration to the Contracting Officer or a re-
quest for review submitted to the next ad-
ministrative level within the Contracting Of-
ficer’s organization. An adverse determina-
tion resulting from a request for reconsider-
ation by the Contracting Officer will not pre-
clude the Contractor from requesting a re-
view by the next administrative level. Either
a request for review or a request for recon-
sideration must be submitted to the appro-
priate level within 30 calendar days after re-
ceipt of the initial adverse determination.

(End of clause)

LIMITATION OF FUTURE CONTRACTING
ALTERNATE III (ESAT) (APR 2004)

(a) The parties to this contract agree that
the Contractor will be restricted in its future
contracting in the manner described below.
Except as specifically provided in this
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clause, the Contractor shall be free to com-
pete for contracts on an equal basis with
other companies.

(b) If the Contractor, under the terms of
this contract, or through the performance of
work pursuant to this contract, is required
to develop specifications or statements of
work and such specifications or statements
of work are incorporated into an EPA solici-
tation, the Contractor shall be ineligible to
perform the work described in that solicita-
tion as a prime Contractor or subcontractor
under an ensuing EPA contract.

(c) The Contractor and any subcontractors,
during the life of this contract, shall be in-
eligible to enter into an EPA contract or a
subcontract under an EPA contract, which
supports EPA’s performance of Superfund
Headquarters policy work including support
for the analysis and development of regula-
tions, policies, or guidance that govern, af-
fect, or relate to the conduct of response ac-
tion activities, unless otherwise authorized
by the Contracting Officer. Examples of such
contracts include, but are not limited to,
Superfund Management and Analytical sup-
port contracts, and Superfund Technical and
Analytical support contracts.

(d) To the extent that the work under this
contract requires access to proprietary or
confidential business or financial data of
other companies, and as long as such data re-
mains proprietary or confidential, the Con-
tractor shall protect such data from unau-
thorized use and disclosure.

(e) The Contractor agrees to insert in each
subcontract or consultant agreement placed
hereunder, except for subcontracts or con-
sultant agreements for nondiscretionary
technical or engineering services, including
treatability studies, well drilling, fence
erecting, plumbing, utility hookups, security
guard services, or electrical services, provi-
sions which shall conform substantially to
the language of this clause, including this
paragraph (e) unless otherwise authorized by
the Contracting Officer. The Contractor may
request in writing that the Contracting Offi-
cer exempt from this clause a particular sub-
contract or consultant agreement for nondis-
cretionary technical or engineering services
not specifically listed above, including lab-
oratory analysis. The Contracting Officer
will review and evaluate each request on a
case-by-case basis before approving or dis-
approving the request.

(f) If the Contractor seeks an expedited de-
cision regarding its initial future con-
tracting request, the contractor may submit
its request to both the Contracting Officer
and the next administrative level within the
Contracting Officer’s organization.

(g) A review process available to the Con-
tractor when an adverse determination is re-
ceived shall consist of a request for reconsid-
eration to the Contracting Officer or a re-
quest for review submitted to the next ad-
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ministrative level within the Contracting Of-
ficer’s organization. An adverse determina-
tion resulting from a request for reconsider-
ation by the Contracting Officer will not pre-
clude the Contractor from requesting a re-
view by the next administrative level. Either
a request for review or a request for recon-
sideration must be submitted to the appro-
priate level within 30 calendar days after re-
ceipt of the initial adverse determination.

(End of clause)

LIMITATION OF FUTURE CONTRACTING,
ALTERNATE IV (ESS) (SEP 2013)

(a) The parties to this contract agree that
the Contractor will be restricted in its future
contracting in the manner described below.
Except as specifically provided in this
clause, the Contractor shall be free to com-
pete for contracts on an equal basis with
other companies.

(b) During the performance period of this
contract, the Contractor will be ineligible to
enter into any contract for remedial plan-
ning and/or implementation projects for
sites within the assigned geographical
area(s) covered by this contract without the
prior written approval of the EPA Con-
tracting Officer.

(c) If the Contractor, under the terms of
this contract, or through the performance of
work pursuant to this contract, is required
to develop specifications or statements of
work and such specifications or statements
of work are incorporated into an EPA solici-
tation, the Contractor shall be ineligible to
perform the work described in that solicita-
tion as a prime Contractor or subcontractor
under an ensuing EPA contract.

(d) Unless prior written approval is ob-
tained from the cognizant EPA Contracting
Officer, the Contractor, during the life of the
work assignment and for a period of seven (7)
years after the completion of the work as-
signment, agrees not to enter into a contract
with or to represent any party, other than
EPA, with respect to: (1) Any work relating
to CERCLA activities which pertain to a site
where the Contractor previously performed
work for EPA under this contract; or (2) any
work that may jeopardize CERCLA enforce-
ment actions which pertain to a site where
the Contractor previously performed work
for the EPA under this contract.

(e) The Contractor and any subcontractors,
during the life of this contract, shall be in-
eligible to enter into an EPA contract or a
subcontract under an EPA contract, which
supports EPA’s performance of Superfund
Headquarters policy work including support
for the analysis and development of regula-
tions, policies, or guidance that govern, af-
fect, or relate to the conduct of response ac-
tion activities, unless otherwise authorized
by the Contracting Officer. Examples of such
contracts include, but are not limited to,
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Superfund Management and Analytical sup-
port contracts, and Superfund Technical and
Analytical support contracts.

(f) The Contractor agrees in advance that
if any bids/proposals are submitted for any
work that would require written approval of
the Contracting Officer prior to entering
into a contract subject to the restrictions of
this clause, then the bids/proposals are sub-
mitted at the Contractor’s own risk. There-
fore, no claim shall be made against the Gov-
ernment to recover bid/proposal costs as a di-
rect cost whether the request for authoriza-
tion to enter into the contract is denied or
approved.

(g) To the extent that the work under this
contract requires access to proprietary or
confidential business or financial data of
other companies, and as long as such data re-
mains proprietary or confidential, the Con-
tractor shall protect such data from unau-
thorized use and disclosure.

(h) The Contractor agrees to insert in each
subcontract or consultant agreement placed
hereunder, except for subcontracts or con-
sultant agreements for nondiscretionary
technical or engineering services, including
treatability studies, well drilling, fence
erecting, plumbing, utility hookups, security
guard services, or electrical services, provi-
sions which shall conform substantially to
the language of this clause, including this
paragraph (h) unless otherwise authorized by
the Contracting Officer. The Contractor may
request in writing that the Contracting Offi-
cer exempt from this clause a particular sub-
contract or consultant agreement for nondis-
cretionary technical or engineering services
not specifically listed above, including lab-
oratory analysis. The Contracting Officer
will review and evaluate each request on a
case-by-case basis before approving or dis-
approving the request.

(i) If the Contractor seeks an expedited de-
cision regarding its initial future con-
tracting request, the Contractor may submit
its request to both the Contracting Officer
and the next administrative level within the
Contracting Officer’s organization.

(j) A review process available to the Con-
tractor when an adverse determination is re-
ceived shall consist of a request for reconsid-
eration to the Contracting Officer or a re-
quest for review submitted to the next ad-
ministrative level within the Contracting Of-
ficer’s organization. An adverse determina-
tion resulting from a request for reconsider-
ation by the Contracting Officer will not pre-
clude the Contractor from requesting a re-
view by the next administrative level. Either
a request for review or a request for recon-
sideration must be submitted to the appro-
priate level within 30 calendar days after re-
ceipt of the initial adverse determination.
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(End of clause)

LIMITATION OF FUTURE CONTRACTING, ALTER-
NATE V (HEADQUARTERS SUPPORT) (APR
2004)

(a) The parties to this contract agree that
the Contractor will be restricted in its future
contracting in the manner described below.
Except as specifically provided in this
clause, the Contractor shall be free to com-
pete for contracts on an equal basis with
other companies.

(b) If the Contractor, under the terms of
this contract, or through the performance of
work pursuant to this contract, is required
to develop specifications or statements of
work and such specifications or statements
of work are incorporated into an EPA solici-
tation, the Contractor shall be ineligible to
perform the work described in that solicita-
tion as a prime Contractor or subcontractor
under an ensuing EPA contract.

(¢c) The Contractor, during the life of this
contract, will be ineligible to enter into a
contract with EPA to perform response ac-
tion work (e.g., Response Action Contract
(RAC), Emergency and Rapid Response Serv-
ices (ERRS), Superfund Technical Assistance
and Removal Team (START), and Enforce-
ment Support Services (ESS) contracts), un-
less otherwise authorized by the Contracting
Officer.

(d) The Contractor agrees in advance that
if any bids/proposals are submitted for any
work that would require written approval of
the Contracting Officer prior to entering
into a contract subject to the restrictions of
this clause, then the bids/proposals are sub-
mitted at the Contractor’s own risk. There-
fore, no claim shall be made against the Gov-
ernment to recover bid/proposal costs as a di-
rect cost whether the request for authoriza-
tion to enter into the contract is denied or
approved.

(e) To the extent that the work under this
contract requires access to proprietary or
confidential business or financial data of
other companies, and as long as such data re-
mains proprietary or confidential, the Con-
tractor shall protect such data from unau-
thorized use and disclosure.

(f) The Contractor agrees to insert in each
subcontract or consultant agreement placed
hereunder, except for subcontracts or con-
sultant agreements for mnondiscretionary
technical or engineering services, including
treatability studies, well drilling, fence
erecting, plumbing, utility hookups, security
guard services, or electrical services, provi-
sions which shall conform substantially to
the language of this clause, including this
paragraph (f) unless otherwise authorized by
the Contracting Officer. The Contractor may
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request in writing that the Contracting Offi-
cer exempt from this clause a particular sub-
contract or consultant agreement for nondis-
cretionary technical or engineering services
not specifically listed above, including lab-
oratory analysis. The Contracting Officer
will review and evaluate each request on a
case-by-case basis before approving or dis-
approving the request.

(g) If the Contractor seeks an expedited de-
cision regarding its initial future con-
tracting request, the Contractor may submit
its request to both the Contracting Officer
and the next administrative level within the
Contracting Officer’s organization.

(h) A review process available to the Con-
tractor when an adverse determination is re-
ceived shall consist of a request for reconsid-
eration to the Contracting Officer or a re-
quest for review submitted to the next ad-
ministrative level within the Contracting Of-
ficer’s organization. An adverse determina-
tion resulting from a request for reconsider-
ation by the Contracting Officer will not pre-
clude the Contractor from requesting a re-
view by the next administrative level. Either
a request for review or a request for recon-
sideration must be submitted to the appro-
priate level within 30 calendar days after re-
ceipt of the initial adverse determination.

(End of clause)

LIMITATION OF FUTURE CONTRACTING;
ALTERNATE VI (SITE SPECIFIC) (APR 2004)

(a) The parties to this contract agree that
the Contractor will be restricted in its future
contracting in the manner described below.
Except as specifically provided in this
clause, the Contractor shall be free to com-
pete for contracts on an equal basis with
other companies.

(b) If the Contractor, under the terms of
this contract, or through the performance of
work pursuant to this contract, is required
to develop specifications or statements of
work and such specifications or statements
of work are incorporated into an EPA solici-
tation, the Contractor shall be ineligible to
perform the work described in that solicita-
tion as a prime contractor or subcontractor
under an ensuing EPA contract.

(¢c) Unless prior written approval is ob-
tained from the cognizant EPA Contracting
Officer, the Contractor, during the life of the
contract and for a period of five (5) years
after the expiration of the contract agrees
not to enter into a contract with or to rep-
resent any party, other than EPA, with re-
spect to: (1) any work relating to CERCLA
activities which pertain to the site where the
Contractor previously performed work for
EPA under this contract; or (2) any work
that may jeopardize CERCLA enforcement
actions which pertain to the site where the
Contractor previously performed work for
the EPA under this contract.
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(d) During the life of this contract, includ-
ing any options, the Contractor agrees that
unless otherwise authorized by the Con-
tracting Officer:

(1) It will not provide any Superfund Tech-
nical Assistance and Removal Team
(START) type activities (e.g., START con-
tracts) to EPA on the site either as a prime
contractor, subcontractor, or consultant.

(2) It will be ineligible for award of con-
tracts pertaining to this site which result
from a CERCLA administrative order, a
CERCLA or RCRA consent decree or a court
order.

(e) The Contractor and any subcontractors,
during the life of this contract, shall be in-
eligible to enter into an EPA contract or a
subcontract under an EPA contract, which
supports EPA’s performance of Superfund
Headquarters policy work including support
for the analysis and development of regula-
tions, policies, or guidance that govern, af-
fect, or relate to the conduct of response ac-
tion activities, unless otherwise authorized
by the Contracting Officer. Examples of such
contracts include, but are not limited to,
Superfund Management and Analytical sup-
port contracts, and Superfund Technical and
Analytical support contracts.

(f) The Contractor agrees in advance that
if any bids/proposals are submitted for any
work that would require written approval of
the Contracting Officer prior to entering
into a contract subject to the restrictions of
this clause, then the bids/proposals are sub-
mitted at the Contractor’s own risk. There-
fore, no claim shall be made against the Gov-
ernment to recover bid/proposal costs as a di-
rect cost whether the request for authoriza-
tion to enter into the contract is denied or
approved.

(g) To the extent that the work under this
contract requires access to proprietary or
confidential business or financial data of
other companies, and as long as such data re-
mains proprietary or confidential, the Con-
tractor shall protect such data from unau-
thorized use and disclosure.

(h) Contractors who are performing nondis-
cretionary technical or engineering services,
including construction work, may request a
waiver from or modification to this clause by
submitting a written request to the Con-
tracting Officer. The Contracting Officer
shall make the determination regarding
whether to waive or modify the clause on a
case-by-case basis.

(i) The Contractor agrees to insert in each
subcontract or consultant agreement placed
hereunder, except for subcontracts or con-
sultant agreements for nondiscretionary
technical or engineering services, including
treatability studies, well drilling, fence
erecting, plumbing, utility hookups, security
guard services, or electrical services, provi-
sions which shall conform substantially to
the language of this clause, including this
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paragraph (i) unless otherwise authorized by
the Contracting Officer. The Contractor may
request in writing that the Contracting Offi-
cer exempt from this clause a particular sub-
contract or consultant agreement for nondis-
cretionary technical or engineering services
not specifically listed above, including lab-
oratory analysis. The Contracting Officer
will review and evaluate each request on a
case-by-case basis before approving or dis-
approving the request.

(j) If the Contractor seeks an expedited de-
cision regarding its initial future con-
tracting request, the Contractor may submit
its request to both the Contracting Officer
and the next administrative level within the
Contracting Officer’s organization.

(k) A review process available to the Con-
tractor when an adverse determination is re-
ceived shall consist of a request for reconsid-
eration to the Contracting Officer or a re-
quest for review submitted to the next ad-
ministrative level within the Contracting Of-
ficer’s organization. An adverse determina-
tion resulting from a request for reconsider-
ation by the Contracting Officer will not pre-
clude the Contractor from requesting a re-
view by the next administrative level. Either
a request for review or a request for recon-
sideration must be submitted to the appro-
priate level within 30 calendar days after re-
ceipt of the initial adverse determination.

(End of clause)

[69 FR 18620, Apr. 19, 1994, as amended at 62
FR 5348, Feb. 5, 1997; 63 FR 692, Jan. 7, 1998;
65 FR 37292, June 14, 2000; 70 FR 61570, Oct. 25,
2005; 78 FR 46290, July 31, 2013]

1552.209-75 Annual certification.

As prescribed in 1509.507-2(d), insert
the following clause:

ANNUAL CERTIFICATION (MAY 1994)

The Contractor shall submit an annual
conflict of interest certification to the Con-
tracting Officer. In this certification, the
Contractor shall certify annually that, to
the best of the Contractor’s knowledge and
belief, all actual or potential organizational
conflicts of interest have been reported to
EPA. In addition, in this annual certifi-
cation, the Contractor shall certify that it
has informed its personnel who perform work
under EPA contracts or relating to EPA con-
tracts of their obligation to report personal
and organizational conflicts of interest to
the Contractor. Such certification must be
signed by a senior executive of the company
and submitted in accordance with instruc-
tions provided by the Contracting Officer.
The initial certification shall cover the one-
year period from the date of contract award,
and all subsequent certifications shall cover
successive annual periods thereafter, until
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expiration or termination of the contract.
The certification must be received by the
Contracting Officer no later than 45 days
after the close of the certification period
covered.

(End of clause)

[69 FR 18623, Apr. 19, 1994. Redesignated at 61
FR 57339, Nov. 6, 1996, as amended at 62 FR
33573, June 20, 1997]

1552.210-71 [Reserved]
1552.210-73—1552.210-74 [Reserved]

1552.211-70 Reports of work.

As prescribed in 1511.011-70, insert
one of the contract clauses in this sub-
section when the contract requires the
delivery of reports, including plans,
evaluations, studies, analyses and
manuals. The basic clause should be
used when reports are specified in a
contract attachment. Alternate I is to
be used to specify reports in the con-
tract schedule.

REPORTS OF WORK (OCT 2000)

The Contractor shall prepare and deliver
reports, including plans, evaluations, stud-
ies, analyses and manuals in accordance with
Attachment Each report
shall cite the contract number, identify the
U.S. Environmental Protection Agency as
the sponsoring agency, and identify the
name of the Contractor preparing the report.

The OMB clearance number for progress re-
ports delivered under this contract is 2030—
0005.

(End of clause)

Alterate I (OCT 2000). The Contractor
shall prepare and deliver the below
listed reports, including plans, evalua-
tions, studies, analyses and manuals to
the designated addressees. Each report
shall cite the contract number, iden-
tify the U.S. Environmental Protection
Agency as the sponsoring agency, and
identify the name of the Contractor
preparing the report.

The OMB clearance number for progress re-
ports delivered under this contract is 2030-
0005. Required reports are:

Reports description No. copies Addressees
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(End of clause)

[49 FR 8867, Mar. 8, 1984. Redesignated at 61
FR 57339, Nov. 6, 1996, as amended at 62 FR
33573, June 20, 1997; 63 FR 105649, Mar. 4, 1998;
63 FR 46899, Sept. 3, 1998; 656 FR 58924, Oct. 3,
2000; 66 FR 28674, May 24, 2001; 78 FR 46290,
July 31, 2013]

1552.211-72 Monthly progress report.

As prescribed in 1511.011-72, insert the
following clause:

MONTHLY PROGRESS REPORT (JUN 1996)

(a) The Contractor shall furnish  copies
of the combined monthly technical and fi-
nancial progress report stating the progress
made, including the percentage of the
project completed, and a description of the
work accomplished to support the cost. If
the work is ordered using work assignments
or delivery orders, include the estimated per-
centage of task completed during the report-
ing period for each work assignment or deliv-
ery order.

(b) Specific discussions shall include dif-
ficulties encountered and remedial action
taken during the reporting period, and an-
ticipated activity with a schedule of
deliverables for the subsequent reporting pe-
riod.

(c) The Contractor shall provide a list of
outstanding actions awaiting Contracting
Officer authorization, noted with the cor-
responding work assignment, such as subcon-
tractor/consultant consents, overtime ap-
provals, and work plan approvals.

(d) The report shall specify financial status
at the contract level as follows:

(1) For the current reporting period, dis-
play the amount claimed.

(2) For the cumulative period and the cu-
mulative contract life display: the amount
obligated, amount originally invoiced,
amount paid, amount suspended, amount dis-
allowed, and remaining approved amount.
The remaining approved amount is defined
as the total obligated amount, less the total
amount originally invoiced, plus total
amount disallowed.

(3) Labor hours.

(i) A list of employees, their labor cat-
egories, and the numbers of hours worked for
the reporting period.

(ii) For the current reporting period, dis-
play the expended direct labor hours and
costs broken out by EPA contract labor hour
category for the prime contractor and each
subcontractor and consultant.

(iii) For the cumulative contract period
and the cumulative contract life display: the
negotiated, expended and remaining direct
labor hours and costs broken out by EPA
contract labor hour category for the prime
contractor, and each subcontractor and con-
sultant.
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(iv) Display the estimated direct labor
hours and costs to be expended during the
next reporting period.

(4) Display the current dollar ceilings in
the contract, net amount invoiced, and re-
maining amounts for the following cat-
egories: Direct labor hours, total estimated
cost, award fee pool (if applicable), sub-
contracts by individual subcontractor, trav-
el, program management, and Other Direct
Costs (ODCs).

(5) Unbilled allowable costs. Display the
total costs incurred but unbilled for the cur-
rent reporting period and cumulative for the
contract.

(6) Average cost of direct labor. Compare
the actual average cost per hour to date with
the average cost per hour of the approved
work plans for the current contract period.

(e) The report shall specify financial status
at the work assignment or delivery order
level as follows:

(1) For the current period, display the
amount claimed.

(2) For the cumulative period display:
amount shown on workplan, or latest work
assignment/delivery order amendment
amount (whichever is later); amount cur-
rently claimed; amount paid; amount sus-
pended; amount disallowed; and remaining
approved amount. The remaining approved
amount is defined as: the workplan amount
or latest work assignment or delivery order
amount (whichever is later), less total
amounts originally invoiced, plus total
amount disallowed.

(3) Labor hours.

(i) A list of employees, their labor cat-
egories, and the number of hours worked for
the reporting period.

(ii) For the current reporting period, dis-
play the expended direct labor hours and
costs broken out by EPA contract labor hour
category for the prime contractor and each
subcontractor and consultant.

(iii) For the current reporting period, cu-
mulative contract period, and the cumu-
lative contract life display: the negotiated,
expended and remaining direct labor hours
and costs broken out by EPA contract labor
hour category for the prime contractor and
each subcontractor and consultant.

(iv) Display the estimated direct labor
hours and costs to be expended during the
next reporting period.

(v) Display the estimates of remaining di-
rect labor hours and costs required to com-
plete the work assignment or delivery order.

(4) Unbilled allowable costs. Display the
total costs incurred but unbilled for the cur-
rent reporting period and cumulative for the
work assignment.

(5) Average cost of direct labor. Display
the actual average cost per hour with the
cost per hour estimated in the workplan.
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(6) A list of deliverables for each work as-
signment or delivery order during the report-
ing period.

(f) This submission does not change the no-
tification requirements of the ‘“‘Limitation
of Cost” or ‘“Limitation of Funds” clauses
requiring separate written notice to the Con-
tracting Officer.

48 CFR Ch. 15 (10-1-14 Edition)

(g) The reports shall be submitted to the
following addresses on or before the of
each month following the first complete re-
porting period of the contract. See EPAAR
1552.232-70, Submission of Invoices, para-
graph (e), for details on the timing of sub-
mittals. Distribute reports as follows:

No. of copies Addressee

Address (email and/or shipping)

Contracting Officer's Representative.
Contracting Officer.

(End of clause)

[61 FR 29317, June 10, 1996. Redesignated at 61
FR 57339, Nov. 6, 1996, as amended at 62 FR
33573, June 20, 1997; 78 FR 46290, July 31, 2013]

1552.211-73 Level of effort—cost-reim-
bursement term contract.

As prescribed in 1511.011-73, insert the
following contract clause in cost-reim-
bursement term contracts including
cost contracts without fee, cost-shar-
ing contracts, cost-plus-fixed-fee
(CPFF) contracts, cost-plus-incentive-
fee contracts (CPIF), and cost-plus-
award-fee contracts (CPAF).

LEVEL OF EFFORT—COST-REIMBURSEMENT
TERM CONTRACT (APR 1984)

(a) The Contractor shall perform all work
and provide all required reports within the
level of effort specified below. The Govern-
ment hereby orders  direct labor hours
for the base period, which represents the
Government’s best estimate of the level of
effort to fulfill these requirements.

(b) Direct labor includes personnel such as
engineers, scientists, draftsmen, technicians,
statisticians, and programmers and not sup-
port personnel such as company manage-
ment, typists, and key punch operators even
though such support personnel are normally
treated as direct labor by the Contractor.
The level of effort specified in paragraph (a)
includes Contractor, subcontractor, and con-
sultant labor hours.

(c) If the Contractor provides less than 90
percent of the level of effort specified for the
base period or any optional period ordered,
an equitable downward adjustment of the
fixed fee, if any, for that period will be made.
The Government may require the Contractor
to provide additional effort up to 110 percent
of the level of effort for any period until the
estimated cost for that period has been
reached. However, this additional effort shall
not result in any increase in the fixed fee, if
any. If this is a cost-plus-incentive-fee
(CPIF) contract, the term ‘‘fee’’ in this para-
graph means ‘‘base fee and incentive fee.” If
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this is a cost-plus-award-fee (CPAF) con-
tract, the term ‘fee’” in this paragraph
means ‘‘base fee and award fee.”

(d) If the level of effort specified to be or-
dered during a given base or option period is
not ordered during that period, that level of
effort may not be acumulated and ordered
during a subsequent period.

(e) These terms and conditions do not su-
persede the requirements of either the
“Limitation of Cost” or ‘“Limitation of
Funds” clauses.

(End of clause)

[49 FR 8867, Mar. 8, 1984. Redesignated at 61
FR 57339, Nov. 6, 1996, as amended at 62 FR
33573, June 20, 1997]

1552.211-74 Work assignments.

As prescribed in 1511.011-74, insert the
following contract clause in cost-reim-
bursement type term form contracts
when work assignments are to be used.

WORK ASSIGNMENTS (APR 1984)

(a) The contractor shall perform work
under this contract as specified in written
work assignments issued by the Contracting
Officer.

(b) Each work assignment will include (1) a
numerical designation, (2) the estimate of re-
quired labor hours, (3) the period of perform-
ance and schedule of deliverables, and (4) the
description of the work.

(c) The Contractor shall acknowledge re-
ceipt of each work assignment by returning
to the Contracting Officer a signed copy of
the work assignment within calendar
days after its receipt. The Contractor shall
begin work immediately upon receipt of a
work assignment. Within  calendar days
after receipt of a work assignment, the Con-
tractor shall submit = copies of a work
plan to the Contracting Officer’s Representa-
tive and = copies to the Contracting Offi-
cer. The work plan shall include a detailed
technical and staffing plan and a detailed
cost estimate. Within =~ calendar days
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after receipt of the work plan, the Con-
tracting Officer will provide written ap-
proval or disapproval of it to the Contractor.
If the Contractor has not received approval
on a work plan within @ calendar days
after its submission, the Contractor shall
stop work on that work assignment. Also, if
the Contracting Officer disapproves a work
plan, the Contractor shall stop work until
the problem causing the disapproval is re-
solved. In either case, the Contractor shall
resume work only when the Contracting Offi-
cer finally approves the work plan.

(d) This clause does not change the re-
quirements of the ‘‘Level of Effort’” clause,
nor the notification requirements of either
the “Limitation of Cost” or ‘“‘Limitation of
Funds” clauses.

(e) Work assignments shall not allow for
any change to the terms or conditions of the
contract. Where any language in the work
assignment may suggest a change to the
terms or conditions, the Contractor shall im-
mediately notify the Contracting Officer.

(End of clause)

Alterate 1. As prescribed in 1512.104(b),
modify the existing clause by adding
the following paragraph (f) to the basic
clause:

(f) Within 20 days of receipt of the work as-
signment or similar tasking document, the
Contractor shall provide a conflict of inter-
est certification. Where work assignments or
similar tasking documents are issued under
this contract for work on or directly related
to a site, the Contractor is only required to
provide a conflict of interest certification for
the first work assignment issued for that
site. For all subsequent work on that site
under this contract, the Contractor has a
continuing obligation to search and report
any actual or potential conflicts of interest,
but no additional conflict of interest certifi-
cations are required.

Before submitting the conflict of interest
certification, the contractor shall search its
records accumulated, at a minimum, over
the past three years immediately prior to
the receipt of the work assignment or simi-
lar tasking document. In the COI certifi-
cation, the Contractor must certify to the
best of the Contractor’s knowledge and be-
lief, that all actual or potential organiza-
tional conflicts of interest have been re-
ported to the Contracting Officer or that to
the best of the Contractor’s knowledge and
belief, no actual or potential organizational
conflicts of interest exist. In addition, the
Contractor must certify that its personnel
who perform work under this work assign-
ment or relating to this work assignment
have been informed of their obligation to re-
port personal and organizational conflicts of
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interest to the Contractor. The certification
shall also include a statement that the Con-
tractor recognizes its continuing obligation
to identify and report any actual or poten-
tial conflicts of interest arising during per-
formance of this work assignment or other
work related to this site.

(End of clause)

Alternate II. As prescribed in
1512.104(b), modify the existing clause
by adding the following paragraph (f)
to the basic clause:

(f) Within 20 days of receipt of the work as-
signment or similar tasking document, the
Contractor shall provide a conflict of inter-
est certification. Where work assignments or
similar tasking documents are issued under
this contract for work on or directly related
to a site, the Contractor is only required to
provide a conflict of interest certification for
the first work assignment issued for that
site. For all subsequent work on that site
under this contract, the Contractor has a
continuing obligation to search and report
any actual or potential conflicts of interest,
but no additional conflict of interest certifi-
cations are required.

Before submitting the conflict of interest
certification, the Contractor shall initially
search through all of its available records to
identify any actual or potential conflicts of
interest. During the first three years of this
contract, the Contractor shall search
through all records created since the begin-
ning of the contract plus the records of the
Contractor prior to the award of the con-
tract until a minimum of three years of
records are accumulated. Once three years of
records have accumulated, prior to certi-
fying, the Contractor shall search its records
accumulated, at a minimum, over the past
three years immediately prior to the receipt
of the work assignment or similar tasking
document. In the certification, the Con-
tractor must certify to the best of the Con-
tractor’s knowledge and belief, that all ac-
tual or potential organizational conflicts of
interest have been reported to the Con-
tracting Officer or that to the best of the
Contractor’s knowledge and belief, no actual
or potential organizational conflicts of inter-
est exist. In addition, the Contractor must
certify that its personnel who perform work
under this work assignment or relating to
this work assignment have been informed of
their obligation to report personal and orga-
nizational conflicts of interest to the Con-
tractor. The certification shall also include a
statement that the Contractor recognizes its
continuing obligation to identify and report
any actual or potential conflicts of interest
arising during performance of this work as-
signment or other work related to this site.
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(End of clause)

[49 FR 8867, Mar. 8, 1994, as amended at 59 FR
18624, Apr. 19, 1994. Redesignated at 61 FR
57339, Nov. 6, 1996, as amended at 62 FR 33573,
June 20, 1997; 78 FR 46291, July 31, 2013]

1552.211-75 Working files.

As prescribed in 1511.011-75, insert the
following clause in all applicable EPA
contracts.

WORKING FILES (APR 1984)

The Contractor shall maintain accurate
working files (by task or work assignment)
on all work documentation including cal-
culations, assumptions, interpretations of
regulations, sources of information, and
other raw data required in the performance
of this contract. The Contractor shall pro-
vide the information contained in its work-
ing files upon request of the Contracting Of-
ficer.

(End of clause)

[49 FR 8867, Mar. 8, 1984. Redesignated at 55
FR 39622, Sept. 28, 1990, as amended at 21994,
May 4, 1995. Redesignated at 61 FR 57339,
Nov. 6, 1996, as amended at 62 FR 33573, June
20, 1997]

1552.211-76 Legal analysis.

As prescribed in 1511.011-76, insert
this contract clause when it is deter-
mined that the contract involves legal
analysis.

LEGAL ANALYSIS (APR 1984)

The Contractor shall furnish to the Con-
tracting Officer’s Representative one (1)
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copy of any draft legal analysis. The Govern-
ment will provide a response to the Con-
tractor within thirty (30) calendar days after
receipt. The Contractor shall not finalize the
analysis until the Government has given ap-
proval.

(End of clause)

[49 FR 8867, Mar. 8, 1984. Redesignated at 55
FR 39622, Sept. 28, 1990, as amended at 60 FR
21994, May 4, 1995. Redesignated at 61 FR
57339, Nov. 6, 1996, as amended at 62 FR 33573,
June 20, 1997; 78 FR 46291, July 31, 2013]

1552.211-77 Final reports.

As prescribed in 1511.011-77, insert
this contract clause when a contract
requires both a draft and a final report.

FINAL REPORTS (SEP 2013)

(a) “‘Draft Report” The Contractor shall
submit to the Contracting Officer’s Rep-
resentative copies of the draft final re-
port on or before (date) ~ The Con-
tractor shall furnish to the Contracting Offi-
cer a copy of the letter transmitting the
draft. The draft shall be double-spaced or
space-and-a-half and shall include all perti-
nent material required in the final report.
The Government will review for approval or
disapproval the draft and provide a response
to the Contractor within = calendar days
after receipt. If the Government does not
provide a response within the allotted review
time, the Contractor immediately shall no-
tify the Contracting Officer in writing.

(b) “Final Report’—The Contractor shall
deliver a final report on or before the last
day of the period of performance specified in
the contract. Distribution is as follows:

No. of copies Addressee

Address (email and/or shipping)

EPA Library.
Contracting Officer.

Contracting Officer's Representative.

(End of clause)

[78 FR 46291, July 31, 2013]

1552.211-78 Management
services.

As prescribed in 1511.011-78, insert the
following contract clause in all con-
tracts for management consulting serv-
ices.

consulting
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MANAGEMENT CONSULTING SERVICES (APR
1985)

All reports containing recommendations to
the Environmental Protection Agency shall
include the following information on the
cover of each report: (a) Name and business
address of the contractor; (b) contract num-
ber; (c) contract dollar amount; (d) whether
the contract was subject to full and open
competition or a sole source acquisition; (e)
name of the EPA Project Officer and the
EPA Project Officer’s office identification
and location; and (f) date of report.



Environmental Protection Agency
(End of clause)

[60 FR 14360, Apr. 11, 1985; 50 FR 15425, Apr.
18, 1985. Redesignated at 55 FR 39622, Sept. 28,
1990, as amended at 60 FR 21994, May 4, 1995.
Redesignated at 61 FR 57339, Nov. 6, 1996, as
amended at 62 FR 33573, June 20, 1997]

1552.211-79 Compliance with EPA
policies for information resources
management.

As prescribed in 1511.011-79, insert the
following clause:

COMPLIANCE WITH EPA POLICIES FOR
INFORMATION RESOURCES MANAGEMENT

(a) Definition. Information Resources Man-
agement (IRM) is defined as any planning,
budgeting, organizing, directing, training,
promoting, controlling, and managing ac-
tivities associated with the burden, collec-
tion, creation, use and dissemination of in-
formation. IRM includes both information
itself and the management of information
and related resources such as personnel,
equipment, funds, and technology. Examples
of these services include but are not limited
to the following:

(1) The acquisition, creation, or modifica-
tion of a computer program or automated
data base for delivery to EPA or use by EPA
or contractors operating EPA programs.

(2) The analysis of requirements for, study
of the feasibility of, evaluation of alter-
natives for, or design and development of a
computer program or automated data base
for use by EPA or contractors operating EPA
programs.

(3) Services that provide EPA personnel ac-
cess to or use of computer or word processing
equipment, software, or related services.

(4) Services that provide EPA personnel ac-
cess to or use of: Data communications; elec-
tronic messaging services or capabilities;
electronic bulletin boards, or other forms of
electronic information dissemination; elec-
tronic record-keeping; or any other auto-
mated information services.

(b) General. The Contractor shall perform
any IRM-related work under this contract in
accordance with the IRM policies, standards,
and procedures set forth on the Office of En-
vironmental Information policy Web site.
Upon receipt of a work request (i.e. delivery
order, task order, or work assignment), the
Contractor shall check this listing of direc-
tives. The applicable directives for perform-
ance of the work request are those in effect
on the date of issuance of the work request.
The 2100 Series (2100-2199) of the Agency’s Di-
rective System contains the majority of the
Agency’s IRM policies, standards, and proce-
dures.

(c) Section 508 requirements (accessibility).
Contract deliverables are required to be com-
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pliant with Section 508 requirements (acces-
sibility for people with disabilities). The En-
vironmental Protection Agency policy for
508 compliance can be found at www.epa.gov/
accessibility.

(d) Electronic access. A complete listing, in-
cluding full text, of documents included in
the 2100 Series of the Agency’s Directive Sys-
tem is maintained on the EPA Public Access
Server on the Internet at http:/epa.gov/docs/
irmpoli8/policies/index.html.

(End of clause)

[77 FR 429, Jan. 5, 2012, as amended at 78 FR
46291, July 31, 2013]

1552.213-70 Notice
equipment.

As prescribed in 1513.507(b), the Con-
tracting Officer shall insert the fol-
lowing contract clause in orders for or
lease of commercially available equip-
ment.

to suppliers of

NOTICE TO SUPPLIERS OF EQUIPMENT (APR
1984)

(a) It is the general policy of the Environ-
mental Protection Agency that Contractor
or vendor prescribed leases or maintenance
agreements for equipment will NOT be exe-
cuted.

(b) Performance in accordance with the
terms and conditions of the vendor’s com-
mercial lease, or customer service mainte-
nance agreement, unless specified in the
Schedule, may render the vendor’s perform-
ance unacceptable, thereby permitting the
Government to apply such contractual rem-
edies as may be permitted by law, regula-
tion, or the terms of this order.

(End of clause)

[49 FR 8867, Mar. 8, 1984; 49 FR 24734, June 15,
1984]

1552.214-71 Contract award—other
factors—formal advertising.

As prescribed in 1514.201-6(b), insert
the following solicitation provision in
invitations for bids (IFB) when it is ap-
propriate to describe other factors that
will be used in evaluating bids for
award. This provision is used to de-
scribe the other factors mentioned in
the solicitation provisions ‘‘Contract
Award—Formal Advertising” (FAR
52.214-10), and ‘‘Contract Award—Con-
struction” (FAR 52.214-19). All other
evaluation provisions in the IFB (e.g.,
evaluation of options) should be cross-
referenced in this provision. The other
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factors set forth in the provision
should represent a consolidated state-
ment of the exact basis upon which
bids will be evaluated for award.

CONTRACT AWARD—OTHER FACTORS—FORMAL
ADVERTISING (APR 1984)

The Government will award a contract re-
sulting from this solicitation as stated in the
‘“Contract Award’’ provision. The other fac-
tors that will be considered are:

48 CFR Ch. 15 (10-1-14 Edition)

EVALUATION FACTORS FOR AWARD (AUG 1999)

(a) The Government will make award to
the responsible offeror(s) whose offer con-
forms to the solicitation and is most advan-
tageous to the Government cost or other fac-
tors considered. For this solicitation, all
evaluation factors other than cost or price
when combined are significantly more im-
portant than cost or price.

(b) Evaluation factors and significant sub-
factors to determine quality of product or
service:

(End of provision)

1552.215-70 EPA source evaluation
and selection procedures—nego-
tiated procurements.

As prescribed in 1515.209(a), insert the
following provision:

EPA SOURCE EVALUATION AND SELECTION
PROCEDURES—NEGOTIATED PROCUREMENTS
(AUG 1999)

(a) The Government will perform source se-
lection in accordance with FAR part 15 and
the EPA Source Evaluation and Selection
Procedures in EPAAR part 1515 (48 CFR part
1515). The significant features of this proce-
dure are:

(1) The Government will perform either
cost analysis or price analysis of the
offeror’s cost/business proposal in accordance
with FAR parts 15 and 31, as appropriate. In
addition, the Government will also evaluate
proposals to determine contract cost or price
realism.

Cost or price realism relates to an offeror’s
demonstrating that the proposed cost or
price provides an adequate reflection of the
offeror’s understanding of the requirements
of this solicitation, i.e., that the cost or
price is not unrealistically low or unreason-
ably high.

(2) The Government will evaluate technical
proposals as specified in 1552.215-71, Evalua-
tion Factors for Award.

(b) In addition to evaluation of the pre-
viously discussed elements, the Government
will consider in any award decision the re-
sponsibility factors set forth in FAR Part 9.

(End of provision)

[61 FR 47067, Sept. 6, 1996, as amended at 61
FR 57339, Nov. 6, 1996; 64 FR 47415, Aug. 31,
1999]

1552.215-71 Evaluation factors for
award.
As prescribed in 1515.209(a), insert

one of the following provisions.
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(End of provision)

EVALUATION FACTORS FOR AWARD (AUG
1999)—ALTERNATE I (AUG 2000)

(a) The Government will make award to
the responsible offeror(s) whose offer con-
forms to the solicitation and is most advan-
tageous to the Government cost or other fac-
tors considered. For this solicitation, all
evaluation factors other than cost or price
when combined are significantly less impor-
tant than cost or price.

(b) Evaluation factors and significant sub-
factors to determine quality of product or
service:

(End of provision)

EVALUATION FACTORS FOR AWARD (AUG
1999)—ALTERNATE II (AUG 2000)

(a) The Government will make award to
the responsible offeror(s) whose offer con-
forms to the solicitation and is most advan-
tageous to the Government cost or other fac-
tors considered. For this solicitation, all
evaluation factors other than cost or price
when combined are approximately equal to
cost or price.

(b) Evaluation factors and significant sub-
factors to determine the quality of product
or service:

(End of provision)

EVALUATION FACTORS FOR AWARD (AUG
1999)—ALTERNATE III (AUG 2000)

(a) The Government will make award to
the offeror with the lowest-evaluated cost or
price, whose proposal meets or exceeds the
acceptability standards for non-cost factors.
In the event that there are two or more tech-
nically acceptable, equal price (cost) offers,
the Government will consider socio-
economic, environmental and other similar
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factors, as listed below in descending order
of importance:

(b) Factors and significant subfactors for
technical acceptability evaluation:

(c) Factors for past performance evalua-
tion (optional):

(End of provision)

[64 FR 47415, Aug. 31, 1999]

1552.215-72 Instructions for the Prep-
aration of Proposals.

As prescribed in 1515.408(a)(1) insert
the following provision:

INSTRUCTIONS FOR THE PREPARATION OF
PROPOSALS (AUG 1999)

(a) Other than cost proposal instructions. (1)
Submit proposal for than cost factors as a
separate part of the total proposal package.
Omit all cost or pricing details from this
proposal.

(2) Special proposal instructions:

(b) Cost or pricing proposal instructions. The
offeror shall prepare and submit cost or pric-
ing information data and supporting attach-
ments in accordance with Table 15-2 of FAR
15.408. In addition to a hard copy of the infor-
mation, to expedite review of the proposal,
submit an IBM-compatible software or stor-
age device (e.g., USB flash drive or card
reader) containing the financial data re-
quired, if this information is available using
a commercial spreadsheet program on a per-
sonal computer. Submit this information
using Microsoft Exchange 365, if available.
Identify which version of Microsoft Ex-
change used. If the offeror used another
spreadsheet program, indicate the software
program used to create this information.
Offerors should include the formulas and fac-
tors used in calculating the financial data.
Although submission of a compatible soft-
ware or device will expedite review, failure
to submit a disk will not affect consideration
of the proposal.

(1) General—Submit cost or pricing infor-
mation prepared in accordance with FAR
Table 15-2, Instructions for Submitting Cost/
Price Proposals When Cost or Pricing Infor-
mation Are Required and the following:

(i) Clearly identify separate cost or pricing
information associated with any:
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(A) Options to extend the term of the con-
tract;

(B) Options for the Government to order
incremental quantities; and/or

(C) Major tasks, if required by the special
instructions.

(ii) If the contract schedule includes a
‘“‘Fixed Rate for Services’’ clause, please pro-
vide in the cost proposal a schedule dupli-
cating the format in the clause and include
proposed fixed hourly rates per labor cat-
egory for the base and any optional contract
periods.

(iii) If the contract includes the clause at
EPAAR 1552.232-73 ‘‘Payments—Fixed-Rate
Services Contract,” or the clause at FAR
52.232-7, ‘“‘Payments Under Time and Mate-
rials and Labor-Hour Contracts,” include in
the cost proposal the estimated costs and
burden rate to be applied to materials, other
direct costs, or subcontracts. The Govern-
ment will include these costs as part of its
cost proposal evaluation.

(iv) If other divisions, subsidiaries, a par-
ent or affiliated companies will perform
work, provide the name and location of such
affiliate and offeror’s intercompany pricing
policy. Separately identify costs and sup-
porting data for each entity proposed.

(v) The realism of costs, including per-
sonnel compensation rates (including effec-
tive hourly rates due to uncompensated
overtime) will be part of the proposal evalua-
tion. Any reductions to proposed costs or dif-
ferences between proposed and known EPA/
DCAA recommended rates must be fully ex-
plained. If an offeror makes a reduction
which makes its offer or portions of its offer
below anticipated costs, the offeror shall
identify where (i.e., which elements of costs)
the proposed reductions will be made. Unsub-
stantiated rates may result in an upward or
downward adjustment of the cost proposals
to reflect more realistic costs. Based on this
analysis, a projected cost for the offeror will
be calculated to reflect the Government’s es-
timate of the offeror’s probable costs. Any
inconsistency, whether real or apparent, be-
tween the promised performance and cost or
price should be explained. The burden of
proof for cost credibility rests with the offer-
or.

(2) Direct labor. (i) The direct technical
labor hours (level-of-effort) appearing in the
solicitation are for professional and tech-
nical labor only. These hours do not include
management at a level higher than project
management, e.g., corporate and day-to-day
management, nor do they include clerical
and support staff at a level lower than tech-
nician. If it is the offeror’s normal practice
to charge these types of costs as direct costs,
include these costs along with an estimate of
the directly chargeable labor-hours for these
personnel. These direct charges are to be
shown separately from the technical (level-
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of-effort) effort. If this type of effort is nor-
mally included in the offeror’s indirect cost
allocations, no estimate is required. How-
ever, direct charging of these on any result-
ing contract will not be allowed. Addition-
ally the direct technical labor hours are the
workable hours required by the Government
and do not include release time (i.e., holi-
days, vacation, etc.) Submit the proposal
utilizing the labor categories and distribu-
tion of the level-of-effort specified in the so-
licitation. These are approximate distribu-
tion levels and do not necessarily represent
the actual levels which may be experienced
during contract performance.

(ii) Explain the basis of the proposed labor
rates, including a complete justification for
all judgmental factors used to develop
weights applied to company’s category or in-
dividual rates that comprise the rates for
labor categories specified in the solicitation.
This explanation should describe how tech-
nical approach coincides with the proposed
costs. If the proposed direct labor rates are
based on an average of the individuals pro-
posed to work on the contract, provide a list
of the individuals proposed and the hours as-
sociated with each individual in deriving the
rates. If the proposed direct labor rates are
based on an average of company category
rates, identify and describe the labor cat-
egories and the percentages associated with
each category in deriving the rates, explain-
ing in detail the basis for the percentages as-
signed.

(iii) Describe for each labor category pro-
posed, the company’s qualifications and ex-
perience requirements. If individual rates
are used, provide the employee’s name. If
specific individuals are identified in the
technical proposal, correlate these individ-
uals with the labor categories specified in
the solicitation.

(iv) Provide a matrix summarizing the ef-
fort proposed, including the subcontracts, by
professional and technical level specified in
the solicitation.

(v) Indicate whether current rates or esca-
lated rates are used. If escalation is included,
state the degree (percent) and methodology.
The methodology shall include the effective
date of the base rates and the policy on sal-
ary reviews (e.g. anniversary date of em-
ployee or salary reviews for all employees on
a specific date).

(vi) State whether any additional direct
labor (new hire or temporary hires) will be
required during the performance period of
this acquisition. If so, state the number re-
quired, the professional or technical level
and the methodology used to estimate pro-
posed labor rates.

(vii) With respect to educational institu-
tions, include the following information for
those professional staff members whose sal-
ary is expected to be covered by a stipulated
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salary support agreement pursuant to OMB
Circular A-21.

(A) Individual’s name;

(B) Annual salary and the period for which
the salary is applicable;

(C) List of other research Projects or pro-
posals for which salaries are allocated, and
the proportionate time charged to each; and

(D) Other duties, such as teaching assign-
ments, administrative assignments, and
other institutional activities. Show the pro-
portionate time charged to each. (Show pro-
portionate time charges as a percentage of
100% of time for the entire academic year,
exclusive of vacation or sabbatical leave.)

(viii) Uncompensated overtime. The deci-
sion to propose uncompensated overtime is
the offeror’s decision. Should the offeror,
however, elect to propose uncompensated
overtime, the offeror must propose a meth-
odology that is consistent with their cost ac-
counting practices and company policy. If
proposed, provide an estimate of any uncom-
pensated overtime proposed for exempt per-
sonnel working at the offeror’s facilities.
This estimate should identify the number of
uncompensated labor hours and the percent-
age of compensated labor. Uncompensated
labor hours are defined as hours for exempt
personnel in excess of regular hours for a pay
period which are actually worked and re-
corded in accordance with company policy.
Provide a copy of the company policy on un-
compensated overtime. Provide historical
percentages of uncompensated overtime for
the past three years. If proposed for sub-
contractors, provide separately with subcon-
tractor information.

(ix) For labor rate contracts, for each fixed
labor rate, offerors shall identify the basis
for the loaded fixed hourly rate for each con-
tract period for example, the rate might con-
sist of the following cost elements: raw wage
or salary rate, plus fringe benefits (if appli-
cable), plus overhead rate (if applicable),
plus G&A expense rate (if applicable), plus
profit.

When determining the composite raw wage
for a labor category, the offeror shall:

(A) provide in narrative form the basis for
the raw wage for each labor category. If ac-
tual wages of current employees are used,
the basis for the projections should be ex-
plained.

(B) If employees are subject to the Service
Contract Act or Davis Bacon Act, they must
be compensated at least at the minimum
wage rate required by the applicable Wage
Determination.

(3) Indirect costs (fringe, overhead, general,
and administrative expenses). (i) If the rates
have been recently approved, include a copy
of the rate agreement. If the agreement does
not cover the projected performance period
of the proposed effort, provide the rationale
and any estimated rate calculations for the
proposed performance period.
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(ii) Submit supporting documentation for
rates which have not been approved or au-
dited. Indicate whether computations are
based upon historical or projected data.

(iii) Provide actual pool expenses, base dol-
lars, or hours (as applicable for the past five
years). Include the actual indirect rates for
the past five years including the indirect
rates proposed, the actual indirect rates ex-
perienced and, if available, the final nego-
tiated rate. Indicate the amount of unallow-
able costs included in the historical data.

(iv) Offerors who propose indirect rates for
new or substantially reorganized cost cen-
ters should consider offering to accept ceil-
ings on the indirect rates at the proposed
rates. Similarly, offerors whose subcontrac-
tors propose indirect rates for new or sub-
stantially reorganized cost centers should
likewise consider offering to accept ceilings
on the subcontractors’ indirect rates at the
proposed rates.

NOTE TO PARAGRAPH (b)(3)(iv): The Govern-
ment reserves the right to adjust an offeror’s
or its subcontractor’s estimated indirect
costs for evaluation purposes based on the
Agency’s judgment of the most probable
costs up to the amount of any stated ceiling.

(v) If the employees are subject to the
Service Contract Act or Davis Bacon Act,
employees must receive the minimum level
of benefits stated in the applicable Wage De-
termination.

(4) Travel expense. (i) If the solicitation
specifies the amount of travel costs, this
amount is exclusive of any applicable indi-
rect costs and fee.

(ii) If the solicitation does not specify the
amount of travel costs, attach a schedule il-
lustrating how travel was computed. Include
a breakdown indicating number of trips,
number of travelers, destinations from and
to, purpose and cost, e.g., mileage, transpor-
tation costs, subsistence rates.

(5) Equipment, facilities and special equip-
ment, including tooling. (i) If direct charges
for use of existing contractor equipment are
proposed, provide a description of these
items, including estimated usage hours,
rates, and total costs.

(ii) If equipment purchases are proposed,
provide a description of these items, and a
justification as to why the Government
should furnish the equipment or allow its
purchase with contract funds. (Unless speci-
fied elsewhere in this solicitation, FAR
45.302-1 requires contractors to furnish all fa-
cilities in performance of contracts with cer-
tain limited exceptions.)

(iii) Identify Government-owned property
in the possession of the offeror or proposed
to be used in the performance of the con-
tract, and the Government agency which has
cognizance over the property.
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(iv) Submit proposed rates or use charges
for equipment, along with documentation to
support those rates.

(v) If special purposes facilities or equip-
ment are being proposed, provide a descrip-
tion of these items, details for the proposed
costs including competitive prices, and jus-
tification as to why the Government should
furnish the equipment or allow its purchase
with contract funds.

(vi) If fabrication by the prime contractor
is contemplated, include details of material,
labor, and overhead.

(6) Other Direct Costs (ODC). (i) If the solici-
tation specifies the amount of other direct
costs, this amount is exclusive of any appli-
cable indirect cost and fee.

(ii) If the amount is not specified in the so-
licitation, attach a schedule detailing how
other direct costs were computed. Identify
the major ODC items that under the ac-
counting system would be a direct charge on
any resulting contract.

(iii) If any of the cost elements identified
as part of the specified other direct costs are
recovered as an indirect cost, in accordance
with the offeror’s accounting system, those
costs should not be included as a direct cost.
Complete explanation of this adjustment and
the contractor’s practice should be provided.

(iv) Provide historical other direct costs
dollars per level of effort hour on similar
contracts or work assignments.

() Team subcontracts. When the cost of a
subcontract is substantial (5 percent of the
total estimated contract dollar value or
$100,000, whichever is less), the offeror shall
include the following subcontractor informa-
tion:

(i) Provide details of subcontract costs in
the same format as the prime contractor’s
costs. This detailed information may be pro-
vided separately to the EPA if the subcon-
tractor does not wish to provide this data to
the prime contractor. Cost data provided
separately by a contractor must be received
by the time, date and at the location speci-
fied for the receipt of proposals. The sub-
contractor’s package should be clearly
marked with the RFP number, the name of
the prime offeror, and a statement that the
package is subcontractor data relevant to
the proposal from the prime offeror. If sub-
mitted with the prime contractor’s proposal,
identify the subcontractors. State the
amount of service estimated to be required
and the quoted daily or hourly rate. Offerors
are encouraged to provide letters of intent,
signed by subcontractors, agreeing to a spec-
ified rate for life of the contract. Include a
cost or price analysis of the subcontractor
cost showing the reasons why the costs are
considered reasonable;

(ii) Describe how the prospective team sub-
contractors were chosen as part of the
offeror’s proposed team; and rationale for se-
lection;
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(iii) Describe the necessity for the sub-
contractor’s effort as either a supplement or
complement to the offeror’s in-house exper-
tise;

(iv) Identify the areas of the scope of work
and the level of effort the subcontractors are
anticipated to perform. Provide a reconcili-
ation summary of the proposed hours and
ODCs for the prime contractor and proposed
subcontractor(s).

(v) Describe the prime contractor’s man-
agement structure and internal controls to
ensure efficient and quality performance of
team subcontractors.

(8) Facilities Capital Cost of Money (FCCM).
When an offeror elects to claim FCCM as an
allowable cost, the offeror must submit
Form CASB-CNF and show calculation of the
proposed amount. FCCM will be an allowable
cost under the contemplated contract, if the
criteria for allowability at FAR 31.205-
10(a)(2) are met.

(End of provision)

Alterate I (AUG 1999). If the Govern-
ment’s requirement is a fully dedicated
staff person for a twelve month pe-
riod(s) for each specified position and
performance is on a Government facil-
ity, add the following paragraph
(b)(2)(x) to the basic provision:

(x) The level of effort for each position is
to be proposed in work years. A work year is
considered to consist of 2080 hours inclusive
of direct and indirect time (40 hours per
week x 52 weeks per year = 2080 hours). The
proposal must identify proposed work years
and clearly identify how many hours in each
work year are direct (i.e., productive work-
ing hours) and how many are indirect (i.e.,
paid absences). If the company policy in-
cludes a different base work week, the total
available hours would be different. For ex-
ample, if the company’s policy calls for a 37.5
hour work week, offeror would deduct paid
absences from 1950 hour (37.5 hours/week x 52
weeks/year 1950 hours). Offeror should
clearly identify the paid absences as to how
many hours are for holiday and how many
hours are for vacation and sick leave. The
amount of indirect time (paid absences) iden-
tified in the proposal must be consistent
with company policy and must allow for the
ten Federal government holidays.

Alternate II (AUG 1999). If the Govern-
ment’s requirement is a fully dedicated
staff person for a twelve month pe-
riod(s) for each specified position and
performance is not on a Government
facility; add the following paragraph
(b)(2)(x) to the basic provision:
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(x) The level of effort for each position is
to be proposed in work years. A work year is
considered to consist of 2080 hours inclusive
of direct and indirect time (40 hours per
week x 52 weeks per year = 2080 hours). The
proposal must identify proposed work years
and clearly identify how many hours in each
work year are direct (i.e., productive work-
ing hours) and how many are indirect (i.e.,
paid absences). If the company policy in-
cludes a different base work week, the total
available hours would be different. For ex-
ample, if the company’s policy calls for a 37.5
hour work week, offeror would deduct paid
absences from 1950 hour (37.5 hours/week x 52
weeks/year 1950 hours). Offeror should
clearly identify the paid absences as to how
many hours are for holiday and how many
hours are for vacation and sick leave.

Alternate III (AUG 1999). If the re-
quirement is for the acquisition of sup-
plies or equipment, substitute the fol-
lowing paragraphs (a)(iv)—(viii) and add
(a)(ix) and (b).

(iv) Provide information as to how the pro-
posed supplies or equipment meet the salient
characteristics required by the contract line
item;

(v) Provide published brochures, catalogs,
or other technical literature by contract line
item;

(vi) Meet any interface or compatibility re-
quirements by contract line item;

(vii) Describe warranty services and how
delivered by contract line item;

(viii) Assumptions, deviations and excep-
tions (as necessary); and

(ix) Additional information.

(b) Supplies—Provide unit pricing by con-
tract line items for:

(i) each line item;

(ii) delivery;

(iii) installation;

(iv) sets of operating manuals;

(v) training;

(vi) warranty;

(vii) maintenance; and

(viii) volume discounts.

[64 FR 47415, Aug. 31, 1999, as amended at 78
FR 46291, July 31, 2013]

1552.215-73 General financial and or-
ganizational information.

As prescribed in 1515.408(a)(2), insert
the following provision:

GENERAL FINANCIAL AND ORGANIZATIONAL
INFORMATION: (AUG 1999)

Offerors or quoters are requested to pro-
vide information regarding the following
items in sufficient detail to allow a full and
complete business evaluation. If the question
indicated is not applicable or the answer is
none, it should be annotated. If the offeror
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has previously submitted the information, it
should certify the validity of that data cur-
rently on file at EPA and to whom and where
it was submitted or update all outdated in-
formation on file.

(a) Contractor’s Name:

(b) Address (If financial records are main-

tained at some other location, show the ad-
dress of the place where the records are
kept):

(c) Telephone Number:

(d) Individual(s) to contact re. this pro-

posal:

1652.215-73

Estimated/ Standard
actual cost cost

(e) Coghiiant Govefﬁment:
Audit Agency:

Address:
Auditor:

(£)(1) Work Distribution for the Last Com-
pleted Fiscal Accounting Period:

Sales:

Government cost-reim-
bursement type prime
contracts and sub-
contracts ......cceeeeeeennns $

Government fixed-price
prime contracts and

subcontracts .............. 3
Commercial Sales ......... $
Total Sales ............. $

(2) Total Sales for first and
second fiscal years
immediately preceding last
completed fiscal year.

Total Sales for First Pre-

ceding Fiscal Year ........... $
Total Sales for Second Pre-
ceding Fiscal Year ........... $

(g) Is company a separate
rate entity or division?.

Yes

No —

If a division or subsidiary corporation,
name parent company:

(h) Date Company Organized:
(i) Manpower:
Total Employees:

Direct:

Indirect:

Standard Work Week (Hours):
(j) Commercial Products:

(k) Attach a current organizational chart

of the company.

(1) Description of Contractor’s system of
estimating and accumulating costs under
Government contracts. (Check appropriate
blocks.)

Estimating System:
Job Order ...
Process

Accumulating System:
Job Order ...
Process

Has your cost estimating system been ap-
proved by any Government agency?
Yes No

If yes, give name, date or approval, and lo-
cation of agency:

Has your cost accumulation system been
approved by any Government agency?
Yes No

If yes, give name, date of approval, and ad-
dress of agency:

(m) What is your fiscal year period? (Give
month-to-month dates):

What were the indirect cost rates for your
last completed fiscal year?

Basis of al-
location

Indirect

Fiscal year cost rate

Fringe Benefits
Overhead ....
G&A Expense .
Other ...

(n) Have the proposed indirect cost rate(s)
been evaluated and accepted by any Govern-
ment agency?

Yes No

If yes, give name, date of approval, and lo-

cation of the Government agency:

Date of last preaward audit review by a
Government agency:

If the answer is no, data supporting the
proposed rates must accompany the cost or
price proposal. A breakdown of the items
comprising overhead and G&A must be fur-
nished.

(0) Cost estimating is performed by:
Accounting Department
Contracting Department
Other (describe) - -

(p) Has system of control of Government
property been approved by a Government
agency?

Yes No

If yes, give name, date of approval, and lo-

cation of the Government agency:
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(q) Purchasing System: FAR 44.302 requires
EPA, where it is the cognizant Government
agency, to conduct a Contractor Purchasing
System Review for each contractor whose
sales to the Government, using other than
sealed bid procedures, are expected to exceed
$25 million (annual billings) during the next
twelve months. The $25 million sales thresh-
old is comprised of prime contracts, sub-
contractors under Government prime con-
tracts, and modifications (except when the
negotiated price is based on established cata-
log or market prices or is set by law or regu-
lation).

Has your purchasing system been approved
by a Government agency?

Yes No

If yes, name and location of the Govern-
ment agency:

Period of Approval:

If no, do you estimate that your negotiated
sales to the Government during the next
twelve months will meet the $256 million
threshold? Yes No

If you responded yes to the $25 million
threshold question, is EPA the cognizant
agency for your organization based on the
preponderance of Government contract dol-
lars?

Yes No

If EPA is not your cognizant Government
agency, provide the name and location of the
cognizant agency

Are your purchasing policies and proce-
dures written?
Yes No

(r) Does your firm have an established
written incentive compensation or bonus
plan?
Yes No

(s) Additionally, offerors shall submit cur-
rent financial statements, including a Bal-
ance Sheet, Statement of Income (Loss), and
Cash Flow for the last two completed fiscal
years. Specify resources available to perform
the contract without assistance from any
outside source. If sufficient resources are not
available, indicate in proposal the amount
required and the anticipated source (.e.,
bank loans, letter or lines of credit, etc.).

(End of provision)

[64 FR 47417, Aug. 31, 1999]

1552.215-74 Advanced under-
standing—uncompensated time.

As prescribed in 1515.408(b), insert the
following provision or one substan-
tially the same as the following provi-
sion:
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ADVANCED UNDERSTANDING—UNCOMPENSATED
TIME (AUG 1999)

(a) The estimated cost of this contract is
based upon the Contractor’s proposal which
specified that exempt personnel identified to
work at the Contractor’s facilities will pro-
vide uncompensated labor hours to the con-
tract totaling = percent of compensated
labor. (Note: the commitment for uncompen-
sated time, and the formula elements in
paragraph (b) below, apply only to exempt
personnel working at the Contractor’s facili-
ties and does not include non-exempt per-
sonnel or exempt personnel working at other
facilities.) Uncompensated labor hours are
defined as hours of exempt personnel in ex-
cess of regular hours for a pay period
which are actually worked and recorded in
accordance with the company policy, enti-
tled, .

(b) Recognizing that the probable cost to
the Government for the labor provided under
this contract is calculated assuming a pro-
posed level of uncompensated labor hours, it
is hereby agreed that in the event the pro-
posed level of uncompensated labor hours are
not provided, an adjustment, calculated in
accordance with the following formula will
be made to the contract amount.

Formula:

Adjustment equals estimated value of un-
compensated time hours not provided.

Target uncompensated time percent minus
~ percent.

Shortage of uncompensated time percent
minus actual cost percent.

Estimated value of uncompensated time
hours not provided equals shortage of un-
compensated time percent times total ex-
empt applicable direct labor costs (including
applicable indirect costs).

(c) Within three weeks after the end of the
contract, the Contractor shall submit a
statement concerning the amount of uncom-
pensated time hours delivered during the
contract. In the event there is a shortage of
uncompensated time hours provided, a cal-
culation, utilizing the above formula will be
made and this calculation will be the basis
for an adjustment in the contract amount.

(d) In the event adjustments are made to
the contract, the adjusted amounts shall not
be allowable as a direct or indirect cost to
this or any other Government contract.

(End of clause)

[64 FR 47418, Aug. 31, 1999]
1552.215-75 Past performance
mation.

As prescribed in 1515.209(c), insert the
following clause:

infor-
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PAST PERFORMANCE INFORMATION (OCT 2000)

(a) Offerors shall submit the information
requested below as part of their proposal for
both the offeror and any proposed sub-
contractors for subcontracts expected to ex-
ceed $ * . The information may be sub-
mitted prior to other parts of the proposal in
order to assist the Government in reducing
the evaluation period.

(b) Offerors shall submit a list of all or at
least * contracts and subcontracts com-
pleted in the last * years, and all con-
tracts and subcontracts currently in process,
which are similar in nature to this require-
ment.

(1) The contracts and subcontracts listed
may include those entered into with Federal,
State and local governments, and commer-
cial businesses, which are of similar scope,
magnitude, relevance, and complexity to the
requirement which is described in the RFP.
Include the following information for each
contract and subcontract listed:

(a) Name of contracting activity.

(b) Contract number.

(c) Contract title.

(d) Contract type.

(e) Brief description of contract or sub-
contract and relevance to this requirement.

(f) Total contract value.

(g) Period of performance.

(h) Contracting officer, telephone number,
and E-mail address (if available).

(i) Program manager/project officer, tele-
phone number, and E-mail address (if avail-
able).

(j) Administrative Contracting officer, if
different from (h) above, telephone number,
and E-mail address (if available).

(k) List of subcontractors (if applicable).

(1) Compliance with subcontracting plan
goals for small disadvantaged business con-
cerns, monetary targets for small disadvan-
taged business participation, and the notifi-
cations submitted under FAR 19.1202-4 (b), if
applicable.

(c) Offerors should not provide general in-
formation on their performance on the iden-
tified contracts and subcontracts. General
performance information will be obtained
from the references.

(1) Offerors may provide information on
problems encountered and corrective actions
taken on the identified contracts and sub-
contracts.

(2) References that may be contacted by
the Government include the contracting offi-
cer, program manager/project officer, or the
administrative contracting officer identified
above.

(3) If no response is received from a ref-
erence, the Government will make an at-
tempt to contact another reference identi-
fied by the offeror, to contact a reference not
identified by the offeror, or to complete the
evaluation with those references who re-
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sponded. The Government shall consider the
information provided by the references, and
may also consider information obtained from
other sources, when evaluating an offeror’s
past performance.

(4) Attempts to obtain responses from ref-
erences will generally not go beyond two tel-
ephonic messages and/or written requests
from the Government, unless otherwise stat-
ed in the solicitation. The Government is not
obligated to contact all of the references
identified by the offeror.

(d) If negative feedback is received from an
offeror’s reference, the Government will
compare the negative response to the re-
sponses from the offeror’s other references to
note differences. A score will be assigned ap-
propriately to the offeror based on the infor-
mation. The offeror will be given the oppor-
tunity to address adverse past performance
information obtained from references on
which the offeror has not had a previous op-
portunity to comment, if that information
makes a difference in the Government’s deci-
sion to include the offeror in or exclude the
offeror from the competitive range. Any past
performance deficiency or significant weak-
ness will be discussed with offerors in the
competitive range during discussions.

(e) Offerors must send Client Authorization
Letters (see Section J of the solicitation) to
each reference listed in their proposal to as-
sist in the timely processing of the past per-
formance evaluation. Offerors are encour-
aged to consolidate requests whenever pos-
sible (i.e., if the same reference has several
contracts, send that reference a single notice
citing all applicable contracts). Offerors may
send Client Authorization Letters electroni-
cally to references with copies forwarded to
the contracting officer.

(1) If an offeror has no relevant past per-
formance history, an offeror must affirma-
tively state that it possesses no relevant
past performance history.

(2) Client Authorization Letters should be
mailed or E-mailed to individual references
no later than five (5) working days after pro-
posal submission. The offeror should forward
a copy of the Client Authorization Letter to
the contracting officer simultaneously with
mailing to references.

(f) Each offeror may describe any quality
awards or certifications that indicate the of-
feror possesses a high-quality process for de-
veloping and producing the product or serv-
ice required. Such awards or certifications
include, for example, the Malcolm Baldrige
Quality Award, other Government quality
awards, and private sector awards or certifi-
cations.

(1) Identify the segment of the company
(one division or the entire company) which
received the award or certification.
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(2) Describe when the award or certifi-
cation was bestowed. If the award or certifi-
cation is over three years old, present evi-
dence that the qualifications still apply.

(g) Past performance information will be
used for both responsibility determinations
and as an evaluation factor for award. The
Past Performance Questionnaire identified
in section J will be used to collect informa-
tion on an offeror’s performance under exist-
ing and prior contracts/subcontracts for
products or services similar in scope, mag-
nitude, relevance, and complexity to this re-
quirement in order to evaluate offerors con-
sistent with the past performance evaluation
factor set forth in section M. References
other than those identified by the offeror
may be contacted by the Government and
used in the evaluation of the offeror’s past
performance.

(h) Any information collected concerning
an offeror’s past performance will be main-
tained in the official contract file.

(i) In accordance with FAR 15.305 (a) (2)
(iv), offerors with no relevant past perform-
ance history, or for whom information on
past performance is not available, will be
evaluated neither favorably nor unfavorably
on past performance.

* Indicates that the contracting officer in-
serts applicable dollar figure and number.

(End of clause)

[65 FR 58925, Oct. 3, 2000]
1552.215-76 [Reserved]

1552.216-70 Award Fee.

As prescribed in 1516.405(a), insert the
following clause:

AWARD FEE (MAY 2000)

(a) The Government shall pay the con-
tractor a base fee, if any, and such additional
fee as may be earned, as provided in the
award fee plan incorporated into the Sched-
ule.

(b) Award fee determinations made by the
Government under this contract are unilat-
erally determined by the Fee Determination
Official (FDO). The amount of the award fee
to be paid is determined by the Govern-
ment’s judgmental evaluation of the con-
tractor’s performance in terms of the cri-
teria stated in the contract. This determina-
tion and the methodology for determining
the award fee are unilateral decisions made
solely at the discretion of the Government.

(c) The Government may unilaterally
change the award fee plan at any time, via
contract modification, at least thirty (30)
calendar days prior to the beginning of the
applicable evaluation period. Changes issued
in a unilateral modification are not subject
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to equitable adjustments, consideration, or
any other renegotiation of the contract.

(End of clause)

[60 FR 43404, Aug. 21, 1995, as amended at 65
FR 31500, May 18, 2000]

1552.216-71 Date of incurrence of cost.

At prescribed in 1516.307, insert the
following contract clause in cost-reim-
bursement contracts when an antici-
patory cost letter has been issued on
the project. The beginning dates and
the not-to-exceed amount to be in-
serted in the clause should be those in
the anticipatory cost letter.

DATE OF INCURRENCE OF COST (APR 1984)

The Contractor is entitled to reimburse-
ment for allowable, allocable costs incurred
during the period of to the
award date of this contract in an amount not
to exceed
$

All terms and conditions of this contract are
in effect from

(End of clause)

1552.216-72 Ordering—by designated
ordering officers.

As prescribed in 1516.505(a), insert the
subject clause, or a clause substan-
tially similar to the subject clause, in
indefinite delivery/indefinite quantity
type solicitations and contracts.

ORDERING—BY DESIGNATED ORDERING
OFFICERS ( 2014)

(a) The Government will order any supplies
and services to be furnished under this con-
tract by issuing task/delivery orders on Op-
tional Form 347, or an agency prescribed
form, from through . In addition
to the Contracting Officer, the following in-
dividuals are authorized ordering officers.

(b) A Standard Form 30 will be the method
of amending task/delivery orders.

(c) The Contractor shall acknowledge re-
ceipt of each order by having an authorized
company officer sign either a copy of a
transmittal letter or signature block on page
3 of the task/delivery order, depending upon
which is provided, within = calendar days
of receipt.

(d) Prior to the placement of any task/de-
livery order, the Contractor will be provided
with a proposed Performance Work State-
ment/Statement of Work and will be asked
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to respond with detailed technical and cost
proposals within = calendar days or less.
The technical proposal will delineate the
Contractor’s interpretation for the execution
of the PWS/SOW, and the pricing proposal
will be the Contractor’s best estimate for the
hours, labor categories and all costs associ-
ated with the execution. The proposals are
subject to negotiation. The Ordering Officer
and the Contractor shall reach agreement on
all the material terms of each order prior to
the order being issued.

(e) Each task/delivery order issued will in-
corporate the Contractor’s technical and
cost proposals as negotiated with the Gov-
ernment, and will have a ceiling price which
the contractor shall not exceed. When the
Contractor has reason to believe that the
labor payment and support costs for the
order which will accrue in the next thirty
(30) days will bring total cost to over 85 per-
cent of the ceiling price specified in the
order, the Contractor shall notify the Order-
ing Officer.

(f) Under no circumstances will the Con-
tractor start work prior to the issue date of
the task/delivery order unless specifically
authorized to do so by the Ordering Officer.
Any verbal authorization will be confirmed
in writing by the Ordering Officer or Con-
tracting Officer within  calendar days.

(End of clause)

Alternate 1. As  prescribed in
1516.505(a), insert the subject clause, or
a clause substantially similar to the
subject clause, in indefinite delivery/
indefinite quantity contracts when for-
mal input from the Contractor will not
be obtained prior to order issuance.

(a) The Government will order any supplies
and services to be furnished under this con-
tract by issuing task/delivery orders on Op-
tional Form 347, or any agency prescribed
form, from  through . In addition to
the Contracting Officer, the following indi-
viduals are authorized ordering officers:

(b) A Standard Form 30 will be the method
of amending task/delivery orders.

(c) The Contractor shall acknowledge re-
ceipt of each order and shall prepare and for-
ward to the Ordering Officer within cal-
endar days the proposed staffing plan for ac-
complishing the assigned task within the pe-
riod specified.

(d) If the Contractor considers the esti-
mated labor hours or specified work comple-
tion date to be unreasonable, the Contractor
shall promptly notify the Ordering Officer
and Contracting Officer in writing within
~ calendar days, stating why the esti-
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mated labor hours or specified completion
date is considered unreasonable.

(e) Each task/delivery order will have a
ceiling price, which the Contractor may not
exceed. When the Contractor has reason to
believe that the labor payment and support
costs for the order, which will accrue in the
next thirty (30) days, will bring total cost to
over 85 percent of the ceiling price specified
in the order, the Contractor shall notify the
Ordering Officer.

(f) Paragraphs (c), (d), and (e) of this clause
apply only when services are being ordered.

(End of clause)

[79 FR 37960, July 3, 2014]

1552.216-73 Fixed rates for services—
indefinite delivery/indefinite quan-
tity contract.

As prescribed in 1516.505(b), insert the
following clause to specify fixed rates
for services in indefinite delivery/in-
definite quantity contracts. When the
contract contains options, the clause
should be modified to reflect the infor-
mation and data for the base period
and any option periods.

FIXED RATES FOR SERVICES—INDEFINITE DE-
LIVERY/INDEFINITE QUANTITY CONTRACT
(APR 1984)

The following fixed rates shall apply for
payment purposes for the duration of the
contact.

: y Estimated Fixed
Perscf;{(l)r;ﬁl()ﬁlassp Ig\ljlzlell direct labor | hourly | Total
hours rate

The rate, or rates, set forth above cover all
expenses, including report preparation, sala-
ries, overhead, general and administrative
expenses, and profit.

The Contractor shall voucher for only the
time of the personnel whose services are ap-
plied directly to the work called for in indi-
vidual Delivery Orders and accepted by the
EPA Project Officer. The Government shall
pay the Contractor for the life of a delivery
order at rates in effect when the delivery
order was issued, even if performance under
the delivery order crosses into another pe-
riod. The Contractor shall maintain time
and labor distribution records for all employ-
ees who work under the contract. These
records must document time worked and
work performed by each individual on all De-
livery Orders.
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(End of clause)

1552.216-74 Payment of fee.

As prescribed in 1516.307(b), insert the
following clause:

PAYMENT OF FEE (MAY 1991)

(a) The term fee in this clause refers to ei-
ther the fixed fee under a cost-plus-fixed-fee
type contract, or the base fee under a cost-
plus-award-fee type contract.

(b) The Government will make provisional
fee payments on the basis of percentage of
work completed. Percentage of work com-
pleted is the ratio of direct labor hours per-
formed to the direct labor hours set forth in
clause 1552.211-73, Level of Effort—Cost-Reim-
bursement Term Contract.

(End of clause)

[66 FR 43711, Sept. 4, 1991, as amended at 63
FR 46899, Sept. 3, 1998]

1552.216-75 Base fee and award fee
proposal.

As prescribed in 1516.405(b), insert the
following clause:

BASE FEE AND AWARD FEE PROPOSAL (FEB
1999)

For the purpose of this solicitation,
offerors shall propose a combination of base
fee and award fee. Base fee shall not exceed
3% of the estimated cost, excluding fee, and
the award fee shall not be less than % of
the total estimated cost, excluding fee. The
combined percentages of base and award fee
shall not exceed % of the total estimated
cost, excluding fee.

(End of clause)

[64 FR 3876, Jan. 26, 1999]

1552.216-76 Estimated cost and cost-
sharing.

As prescribed in 1516.307(c), insert the
following clause:

ESTIMATED COST AND COST-SHARING (APR
1996)

(a) The total estimated cost of performing
the work under this contract is § .
The Contractor’s share of this cost shall not
exceed $ . The Government’s share of
this cost shall not exceed $ .

(b) For performance of the work under the
contract, the Contractor shall be reimbursed
for not more than  percent of the cost of
performance determined to be allowable
under the Allowable Cost and Payment
clause. The remaining balance of allowable
cost shall constitute the Contractor’s share.
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(c) Fee shall not be paid to the prime con-
tractor under this cost-sharing contract.

(d) The Contractor shall maintain records
of all costs incurred and claimed for reim-
bursement as well as any other costs claimed
as part of its cost share. Those records shall
be subject to audit by the Government.

(e) Costs contributed by the Contractor
shall not be charged to the Government
under any other contract, grant or agree-
ment (including allocation to other con-
tracts as part of an independent research and
development program) nor be included as
contributions under any other Federal con-
tract.

(End of clause)

[61 FR 14505, Apr. 2, 1996]

1552.216-77 Award term incentive.

As prescribed in 1515.406(c), insert a
clause substantially the same as fol-
lows:

AWARD TERM INCENTIVE (FEB 2008)

(a) General. This contract may be extended
as set forth in paragraph (b) based on overall
contractor performance as evaluated in ac-
cordance with the Clause entitled ‘‘Award
Term Incentive Plan,” provided the Agency
has a need for the effort at or before the time
an award term is to commence, and if the
contractor receives notice of the availability
of funding for an award term period pursuant
to the ‘““Award Term Availability of Funds”
clause. The Contracting Officer is respon-
sible for the overall award term evaluation
and award term decision. The Contracting
Officer will unilaterally decide whether or
not the contractor is eligible for an award
term extension, and in conjunction with the
Contracting Officer’s Representative, will
determine the need for continued perform-
ance and funding availability.

(b) Period of performance. Provided the con-
tractor has achieved the performance meas-
ures, e.g., acceptable quality levels, set forth
in the clause ‘‘Award Term Incentive Plan,”
the Contracting Officer may extend the con-
tract by exercising [insert the total
award term incentive periods] additional
award term incentive period(s) of
[insert the award term incentive period]
months each. The total maximum period of
performance under this contract, if the Gov-
ernment exercises any option periods and all
award term incentive periods is [in-
sert the total of the base period, option peri-
ods (if any), and award term incentive peri-
ods] years.

(c) Right not to grant or cancel the award
term incentive. (1) The Government has the
unilateral right not to grant or to cancel
award term incentive periods and the associ-
ated award term incentive plans if—
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(i) The Contracting Officer has failed to
initiate an award term incentive period, re-
gardless of whether the contractor’s per-
formance permitted the Contracting Officer
to consider initiating the award term incen-
tive period; or

(ii) The contractor has failed to achieve
the performance measures for the cor-
responding evaluation period; or

(iii) The Government notifies the con-
tractor in writing it does not have funds
available for the award term incentive peri-
ods; or

(iv) The Government no longer has a need
for the award term incentive period at or be-
fore the time an award term incentive period
is to commence.

(2) When an award term incentive period is
not granted or cancelled, any—

(i) Prior award term incentive periods for
which the contractor remains otherwise eli-
gible are unaffected.

(ii) Subsequent award term incentive peri-
ods are thereby also cancelled.

(d) Cancellation of an award term incen-
tive period that has not yet commenced for
any of the reasons set forth in paragraph (c)
of this clause shall not be considered either
a termination for convenience or termi-
nation for default, and shall not entitle the
contractor to any termination settlement or
any other compensation. If the award term
incentive is cancelled, a unilateral modifica-
tion will cite this clause as the authority.

(e) Award term incentive administration. The
award term incentive evaluation(s) will be
completed in accordance with the schedule
in the Award Term Incentive Plan. The con-
tractor will be notified of the results and
their eligibility to be considered for the re-
spective award term incentive no later than
120 days after an evaluation period.

(f) Review process. The contractor may re-
quest a review of an award term incentive
evaluation which has resulted in the con-
tractor being ineligible for the award term
incentive. The request shall be submitted in
writing to the Contracting Officer within 15
days after notification of the results of the
evaluation.

(End of clause)

[73 FR 1981, Jan. 11, 2008]

1552.216-78 Award
plan.
As prescribed in 1515.406(c), insert a
clause substantially the same as fol-
lows:

term incentive

AWARD TERM INCENTIVE PLAN (FEB 2008)

(a) The Award Term Incentive Plan pro-
vides for the evaluation of performance, and,
together with Agency need and availability
of funding, serves as the basis for award term
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decisions. The Award Term Incentive Plan
may be unilaterally revised by the Govern-
ment. Any changes to the Award Term In-
centive Plan will be made in writing and in-
corporated into the contract through a uni-
lateral modification citing this clause. The
Government will consult with the contractor
prior to the issuance of a revised Award
Term Incentive Plan, but is not required to
obtain the contractor’s consent to the revi-
sions.

(b) [describe the evaluation periods and as-
sociated award term incentive periods, e.g.,
months 1-18 for award term incentive period
I, and months 19-36 for award term incentive
period II]

(c) [describe the evaluation schedule, e.g.,
90 days after the end of the evaluation pe-
riod]

(d) In order to be eligible for an award
term incentive period the contractor must
achieve all of the acceptable quality levels
(AQL) for the evaluated tasks, both indi-
vidual and aggregate, for that evaluation pe-
riod. Failure to achieve any AQL renders the
contractor ineligible for the associated
award term incentive period. [identify the
most significant tasks. Describe the AQL for
each task as well as an overall AQL for the
associated evaluation periods, e.g., an AQL
of 90% each for tasks 1 and 3, and an AQL of
85% for task 7, and an overall AQL of 90% for
the months 1-18 evaluation period]

(e) [If the contract will contain a quality
assurance surveillance plan (QASP), ref-
erence the QASP, e.g., attachment 2. Typi-
cally, the performance standards and AQLs
will be defined in the QASP]

(End of clause)

Alterate 1 (FEB 2008) As prescribed in
1516.406(d), substitute paragraphs sub-
stantially the same as following para-
graphs (b) through (e) for paragraphs
(b) through (e) in the basic clause:

(b) At the conclusion of each contract
year, an average contract rating shall be de-
termined by using the numerical ratings en-
tered into the Department of Defense Con-
tractor Performance Assessment Reporting
System (CPARS) for this contract. The
CPARS is an interactive database located on
the Internet which EPA uses to record con-
tractor performance evaluations.

(c) The contract year average rating shall
be obtained by dividing the combined ratings
by the number of ratings, for example:

Criteria Rating
Quality of Product or Service | 5.
Cost Control .........ccccoceeeinne 4.
Timeliness of Performance .... | 4.
Business Relations ................ 5

18 (combined rating).
/ 4 (number of ratings).
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Criteria Rating

= 4.5 contract year average
rating.

(d) The contractor shall be evaluated for
performance from the start of the contract
through Year  [identify the evaluation
period, e.g., year three]. The average rating
for each contract year (as derived in para-
graph (c) above) will be combined and di-
vided by [insert the number of evaluation pe-
riods] to obtain an overall average rating,
for example:

Evaluation period Average rating
Year One ... 4.5.
Year Two 4.75.
Year Three .. 4.75.
14 (combined average rat-
ing).
/ 3 (number of evaluation pe-
riods).
= 4.66 overall average rating.

(e) Based on the overall average rating as
determined under paragraph (d), provided
that no individual rating, i.e., Quality of
Product or Service, Cost Control, Timeliness
of Performance, or Business Relations is
below a 3, the contractor shall be eligible for
the following award term periods:

(1) Overall average rating of 4.6 to 5.0—Two
award term incentive periods of  [insert
the number of months] months.

(2) Overall average rating of 4.0 to 4.6—One
award term incentive period of ~ [insert
the number of months] months.

[73 FR 1981, Jan. 11, 2008, as amended at 78
FR 46291, July 31, 2013]

1552.216-79 Award term availability of
funds.

As prescribed in 1515.406(c), insert the
following clause:

AWARD TERM AVAILABILITY OF FUNDS (FEB
2008)

Funds are not presently available for any
award term. The Government’s obligation
under any award term is contingent upon the
availability of appropriated funds from
which payment can be made. No legal liabil-
ity on the part of the Government for any
award term payment may arise until funds
are made available to the Contracting Offi-
cer for an award term and until the Con-
tractor receives notice of such availability,
to be confirmed in writing by the Con-
tracting Officer.

(End of clause)

[73 FR 1981, Jan. 11, 2008]

84

48 CFR Ch. 15 (10-1-14 Edition)

1552.217-70 Evaluation of contract op-
tions.

As prescribed in 1517.208(a), insert the
following solicitation provision in Re-
quests for Proposals when the solicita-
tion contains options.

EVALUATION OF CONTRACT OPTIONS (APR 1984)

For award purposes, in addition to an
offeror’s response to the basic requirement,
the Government will evaluate its response to
all options, both technical and cost. Evalua-
tion of options will not obligate the Govern-
ment to exercise the options. For this solici-
tation the options are as specified in section
H.

(End of provision)

1552.217-71 Option to extend the term
of the contract—cost-type contract.

As prescribed in 1517.208(b), insert
this contract clause in cost-reimburse-
ment type term form contracts when
applicable. If only one option period is
used, enter “NA’ in the proper places
of the clause. If more than two option
periods apply, the clause may be modi-
fied accordingly.

OPTION T0 EXTEND THE TERM OF THE
CONTRACT—COST-TYPE CONTRACT (APR 1984)

The Government has the option to extend
the term of this contract for addi-
tional period(s). If more than 60 days remain
in the contract period of performance, the
Government, without prior written notifica-
tion, may exercise this option by issuing a
contract modification. To exercise this op-
tion within the last 60 days of the period of
performance, the Government must provide
to the Contractor written notification prior
to that last 60-day period. This preliminary
notification does not commit the Govern-
ment to exercising the option. The Govern-
ment’s estimated level of effort is di-
rect labor hours for the first option period
and for the second. Use of an option
will result in the following contract modi-
fications:

(a) The ‘‘Period of Performance’ clause
will be amended to cover a base period from

to
and option peri-
to
and
to

ods from

(b) Paragraph (a) of the ‘‘Level of Effort”
clause will be amended to reflect a new and
separate level of effort of

for the first
option period and a new and separate level of
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effort of

second option period.
(c) The “Estimated Cost and Fixed Fee”

clause will be amended to reflect increased

estimated costs and fixed fee for each option

period as follows:

for the

Option 1 Option 2

Estimated cost ...
Fixed fee

(d) If the contract contains ‘‘not to exceed
amounts’ for elements of other direct costs
(ODC), those amounts will be increased as
follows:

Other direct cost item Option 1 Option 2

(End of clause)

1552.217-72 Option to extend the term
of the contract—cost-plus-award-fee
contract.

As prescribed in 1517.208(c), insert
this contract clause in cost-plus-award-
fee term contracts when applicable. If
only one option period is used, enter
“NA” in the proper places of the
clause. If more than two option periods
apply, modify the clause accordingly.

OPTION TO EXTEND THE TERM OF THE CON-
TRACT—COST-PLUS-AWARD-FEE CONTRACT
(APR 1984)

(a) The Government has the option to ex-
tend the term of this contract for addi-
tional periods. If more than 60 days remain
in the contract period of performance, the
Government, without prior written notifica-
tion, may exercise this option by issuing a
contract modification. To exercise this op-
tion within the last 60 days of the period of
performance, the Government must provide
to the Contractor written notification prior
to that last 60-day period. This preliminary
notification does not commit the Govern-
ment to exercising the option. The Govern-
ment’s estimated level of effort is  direct
labor hours for the first option period and

for the second. Use of an option will re-
sult in the following contract modifications:

(b) The ‘‘Period of Performance’ clause
will be amended to cover a base period from
to
and option periods from
to and
to
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(c) Paragraph (a) of the ‘‘Level of Effort”
clause will be amended to reflect a new and
separate level of effort of for
the first option period and a new and sepa-
rate level of effort of for
the second option period.

(d) The ‘“Estimated Cost Base Fee and
Award Fee” clause will be amended to re-
flect increased estimated costs and base fee
and award fee pool for each option period as
follows:

Option 1 Option 2

Estimated cost
Base fee
Award fee pool

(e) If this contract contains ‘“‘not to exceed
amounts’ for elements of other direct costs
(ODC), those amounts will be increased as
follows:

Other direct cost item Option 1 Option 2

(End of clause)

[49 FR 8867, Mar. 8, 1984; 49 FR 24734, June 15,
1984]

1552.217-73 Option for increased
quantity—cost-type contract.

As prescribed in 1517.208(d), insert
this contract clause in cost-reimburse-
ment type term form contracts when
applicable. If only one option period is
used, enter ‘““NA’’ in the proper places
of the clause. If more than two option
periods apply, modify the clause ac-
cordingly.

OPTION FOR INCREASED QUANTITY—COST-TYPE
CONTRACT (JUN 1997)

(a) By issuing a contract modification, the
Government may increase the estimated
level of effort by  direct labor hours dur-
ing the base period,  during the first op-
tion period, and = during the second op-
tion period. The Government may issue a
maximum of  orders to increase the level
of effort in blocks of = hours during any
given period. The estimated cost and fixed
fee of each block of hours is as follows:

Base

Option
period 1

Estimated cost
Fixed fee
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Base
period

Total

(b) When these options are exercised, para-
graph (a) of the ‘“‘Level of Effort” clause and
the ‘“Estimated Cost and Fixed Fee’ clause
will be modified accordingly.

(c) If this contract contains ‘‘not to exceed
amounts’ for elements of other direct costs
(ODCs), those amounts will be increased as
follows:

Other direct

cost item Option 1

Option 2

(End of clause)

[49 FR 8867, Mar. 8, 1984, as amended at 62 FR
37149, July 11, 1997; 62 FR 60667, Nov. 12, 1997]
1552.217-74 Option

for increased

quantity—cost-plus-award-fee con-
tract.
As prescribed in 1517.208(e), insert

this contract clause in cost-plus-award-
fee term contracts when applicable. If
only one option period is used, enter
“NA” in the proper places of the
clause. If more than two option periods
apply, the clause may be modified ac-
cordingly.

OPTION FOR INCREASED QUANTITY—COST-
PLUS-AWARD-FEE CONTRACT (JUN 1997)

(a) By issuing a contract modification, the
Government may increase the estimated
level of effort by direct labor hours dur-
ing the base period,  during the first op-
tion period, and during the second op-
tion period. The Government may issue a
maximum of  orders to increase the level
of effort in blocks of hours during any
given period. The estimated cost, base fee,
and award fee pool of each block of hours is
as follows:

Base

Option
period 1

Option
2

Estimated cost
Base fee
Award fee pool

Total

(b) When these options are exercised, para-
graph (a) of the ‘“‘Level of Effort” clause and
the “Estimated Cost, Base Fee, and Award
Fee’’ clause will be modified accordingly.

(c) If this contract contains ‘“‘not to exceed
amounts’ for elements of other direct costs
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(ODCs), those amounts will be increased as
follows:

Other direct

cost item Option 1

Option 2

(End of clause)

[49 FR 8867, Mar. 8, 1984, as amended at 62 FR
37149, July 11, 1997; 62 FR 60667, Nov. 12, 1997]

1552.217-75 Option to extend the effec-
tive period of the contract—time
and materials or labor hour con-
tract.

As prescribed in 1517.208(f), insert
this clause in time and materials or
labor hour type contracts when appli-
cable. This clause will be modified to
reflect the actual number of option pe-
riods for the acquisition. If only one
option period is used, modify (c) ac-
cordingly.

OPTION TO EXTEND THE EFFECTIVE PERIOD OF
THE CONTRACT—TIME AND MATERIALS OR
LABOR HOUR CONTRACT (APR 1984)

(a) The Government has the option to ex-
tend the effective period of this contract for
~ additional period(s). If more than sixty
(60) days remain in the contract effective pe-
riod, the Government, without prior written
notification, may exercise this option by
issuing a contract modification. To unilater-
ally exercise this option within the last 60
days of the effective period, the Government
must issue written notification of its intent
to exercise the option prior to that last 60-
day period. This preliminary notification
does not commit the Government to exer-
cising the option.

(b) If the option(s) are exercised, the
“‘Ceiling Price’ clause will be modified to re-
flect a new and separate ceiling price of
3 ~ for the first option period and a new
and separate ceiling price of § for the
second option period.

(c) The ‘‘Effective Period of the Contract’’
clause will be modified to cover a base period
from to
and option periods from
to and
to

(End of clause)

[49 FR 8867, Mar. 8, 1984; 49 FR 24734, June 15,
1984]
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1552.217-76 Option to extend the effec-
tive period of the contract—indefi-
nite delivery/indefinite quantity
contract.

As prescribed in 1517.208(g), the fol-
lowing is used in indefinite delivery/in-
definite quantity type contracts with
options to extend the effective period
of the contract. The clause may be ad-
justed depending upon the number of
options. If only one option period is
used, modify (b) and (c) accordingly.

OPTION T0 EXTEND THE EFFECTIVE PERIOD OF
THE CONTRACT—INDEFINITE DELIVERY/IN-
DEFINITE QUANTITY CONTRACT

(a) The Government has the option to ex-
tend the effective period of this contract for
additional period(s). If more than sixty
(60) days remain in the contract effective pe-
riod, the Government, without prior written
notification, may exercise this option by
issuing a contract modification. To unilater-
ally exercise this option within the last 60
days of the effective period, the Government
must issue written notification of its intent
to exercise the option prior to that last 60-
day period. This preliminary notification
does not commit the Government to exer-
cising the option.

(b) If the options are exercised, the ‘‘Min-
imum and Maximum Contract Amount”
clause will be modified to reflect new and
separate minimums of  for the first op-
tion period and  for the second option pe-
riod, and new and separate maximums of
for the first option period and  for the
second option period.

(c) The ‘‘Effective Period of the Contract”
clause will be modified to cover a base period
from to
and option periods from
to and
to

(End of clause)

1552.217-77 Option to extend the term
of the contract fixed price.

As prescribed in 1517.208(g), insert the
following clause:

OPTION TO EXTEND THE TERM OF THE
CONTRACT FIXED PRICE (OCT 2000)

The Government has the option to extend
the term of this contract for =~ additional
period(s). If more than days remain in
the contract period of performance, the Gov-
ernment, without prior written notification,
may exercise this option by issuing a con-
tract modification. To exercise this option
within the last ~ days of the period of per-
formance, the Government must provide to
the Contractor written notification prior to

87

1652.219-70

that last =~ -day period. This preliminary
notification does not commit the Govern-
ment to exercising the option. Use of an op-
tion will result in the following contract
modifications:

(a) The ‘“Period of Performance’ clause
will be amended as follows to cover the Base
and Option Periods:

Period Start date End date

(b) During the option period(s) the Con-
tractor shall provide the services described
below:

Period Attachment

(c) The ‘‘Consideration and Payment”
clause will be amended to reflect increased
fixed prices for each option period as follows:

Fixed price Option period

(End of clause)

[656 FR 58925, Oct. 3, 2000]

1552.219-70 Mentor-Protege Program.

As prescribed in 1519.203(a), insert the
following clause:

MENTOR-PROTEGE PROGRAM OCT 2000

(a) The Contractor has been approved to
participate in the EPA Mentor-Protege pro-
gram. The purpose of the Program is to in-
crease the participation of small disadvan-
taged businesses (SDBs) as subcontractors,
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suppliers, and ultimately as prime contrac-
tors; to establish a mutually beneficial rela-
tionship with SDB’s and EPA’s large busi-
ness prime contractors (although small busi-
nesses may participate as Mentors); to de-
velop the technical and corporate adminis-
trative expertise of SDBs which will ulti-
mately lead to greater success in competi-
tion for contract opportunities; to promote
the economic stability of SDBs; and to aid in
the achievement of goals for the use of SDBs
in subcontracting activities under EPA con-
tracts.

(b) The Contractor shall submit an exe-
cuted Mentor-Protege agreement to the con-
tracting officer, with a copy to the Office of
Small and Disadvantaged Business Utiliza-
tion or the Small Business Specialist, within
thirty (30) calendar days after the effective
date of the contract. The contracting officer
will notify the Contractor within thirty (30)
calendar days from its submission if the
agreement is not accepted.

(c) The Contractor as a Mentor under the
Program agrees to fulfill the terms of its
agreement(s) with the Protege firm(s).

(d) If the Contractor or Protege firm is sus-
pended or debarred while performing under
an approved Mentor-Protege agreement, the
Contractor shall promptly give notice of the
suspension or debarment to the Office of
Small and Disadvantaged Business Utiliza-
tion and the contracting officer.

(e) Costs incurred by the Contractor in ful-
filling their agreement(s) with the Protege
firm(s) are not reimbursable on a direct basis
under this contract.

(f) In an attachment to Standard Form 294,
Subcontracts Report for Individual Con-
tracts, the Contractor shall report on the
progress made under their Mentor-Protege
agreement(s), providing:

(1) The number of agreements in effect; and

(2) The progress in achieving the develop-
mental assistance objectives under each
agreement, including whether the objectives
of the agreement have been met, problem
areas encountered, and any other appro-
priate information.

(End of clause)

[66 FR 28674, May 24, 2001]

1552.219-71 Procedures for Participa-
tion in the EPA Mentor-Protege
Program.

As prescribed in 1519.203(b), insert the
following provision:

PROCEDURES FOR PARTICIPATION IN THE EPA
MENTOR-PROTEGE PROGRAM (OCT 2000)

(a) This provision sets forth the procedures
for participation in the EPA Mentor-Protege
Program (hereafter referred to as the Pro-
gram). The purpose of the Program is to in-

88

48 CFR Ch. 15 (10-1-14 Edition)

crease the participation of concerns owned
and/or controlled by socially and economi-
cally disadvantaged individuals as sub-
contractors, suppliers, and ultimately as
prime contractors; to establish a mutually
beneficial relationship between these con-
cerns and EPA’s large business prime con-
tractors (although small businesses may par-
ticipate as Mentors); to develop the tech-
nical and corporate administrative expertise
of these concerns, which will ultimately lead
to greater success in competition for con-
tract opportunities; to promote the eco-
nomic stability of these concerns; and to aid
in the achievement of goals for the use of
these concerns in subcontracting activities
under EPA contracts. If the successful offer-
or is accepted into the Program they shall
serve as a Mentor to a Protege firm(s), pro-
viding developmental assistance in accord-
ance with an agreement with the Protege
firm(s).

(b) To participate as a Mentor, the offeror
must receive approval in accordance with
paragraph (h) of this section.

(c) A Protege must be a concern owned
and/or controlled by socially and economi-
cally disadvantaged individuals within the
meaning of section 8(a)(5) and (6) of the
Small Business Act (15 U.S.C. 673(a)(5) and
(6)), including historically black colleges and
universities. Further, in accordance with
Public Law 102-389 (the 1993 Appropriation
Act), for EPA’s contracting purposes, eco-
nomically and socially disadvantaged indi-
viduals shall be deemed to include women.

(d) Where there may be a concern regard-
ing the Protege firm’s eligibility to partici-
pate in the program, the protege’s eligibility
will be determined by the contracting officer
after the SBA has completed any formal de-
terminations.

(e) The offeror shall submit an application
in accordance with paragraph (k) of this sec-
tion as part of its proposal which shall in-
clude as a minimum the following informa-
tion.

(1) A statement and supporting documenta-
tion that the offeror is currently performing
under at least one active Federal contract
with an approved subcontracting plan and is
eligible for the award of Federal contracts;

(2) A summary of the offeror’s historical
and recent activities and accomplishments
under any disadvantaged subcontracting pro-
grams. The offeror is encouraged to include
any initiatives or outreach information be-
lieved pertinent to approval as a Mentor
firm;

(3) The total dollar amount (including the
value of all option periods or quantities) of
EPA contracts and subcontracts received by
the offeror during its two preceding fiscal
years. (Show prime contracts and sub-
contracts separately per year);

(4) The total dollar amount and percentage
of subcontract awards made to all concerns
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owned and/or controlled by disadvantaged in-
dividuals under EPA contracts during its
two preceding fiscal years. If recently re-
quired to submit a SF 295, provide copies of
the two preceding year’s reports;

(5) The number and total dollar amount of
subcontract awards made to the identified
Protege firm(s) during the two preceding fis-
cal years (if any).

(f) In addition to the information required
by paragraph (e) of this section, the offeror
shall submit as a part of the application the
following information for each proposed
Mentor-Protege relationship:

(1) Information on the offeror’s ability to
provide developmental assistance to the
identified Protege firm and how the assist-
ance will potentially increase contracting
and subcontracting opportunities for the
Protege firm.

(2) A letter of intent indicating that both
the Mentor firm and the Protege firm intend
to enter into a contractual relationship
under which the Protege will perform as a
subcontractor under the contract resulting
from this solicitation and that the firms will
negotiate a Mentor-Protege agreement. The
letter of intent must be signed by both par-
ties and contain the following information:

(i) The name, address and phone number of
both parties;

(ii) The Protege firm’s business classifica-
tion, based upon the NAICS code(s) which
represents the contemplated supplies or serv-
ices to be provided by the Protege firm to
the Mentor firm;

(iii) A statement that the Protege firm
meets the eligibility criteria;

(iv) A preliminary assessment of the devel-
opmental needs of the Protege firm and the
proposed developmental assistance the Men-
tor firm envisions providing the Protege.
The offeror shall address those needs and
how their assistance will enhance the Pro-
tege. The offeror shall develop a schedule to
assess the needs of the Protege and establish
criteria to evaluate the success in the Pro-
gram;

(v) A statement that if the offeror or Pro-
tege firm is suspended or debarred while per-
forming under an approved Mentor-Protege
agreement the offeror shall promptly give
notice of the suspension or debarment to the
EPA Office of Small Disadvantaged Business
Utilization (OSDBU) and the contracting of-
ficer. The statement shall require the Pro-
tege firm to notify the Contractor if it is
suspended or debarred.

(g) The application will be evaluated on
the extent to which the offeror’s proposal ad-
dresses the items listed in paragraphs (e) and
(f) of this section. To the maximum extent
possible, the application should be limited to
not more than 10 single pages, double spaced.
The offeror may identify more than one Pro-
tege in its application.
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(h) If the offeror is determined to be in the
competitive range, or is awarded a contract
without discussions, the offeror will be ad-
vised by the contracting officer whether
their application is approved or rejected. The
contracting officer, if necessary, may re-
quest additional information in connection
with the offeror’s submission of its revised or
best and final offer. If the successful offeror
has submitted an approved application, they
shall comply with the clause titled ‘‘Mentor-
Protege Program.”’

(i) Subcontracts of $1,000,000 or less award-
ed to firms approved as Proteges under the
Program are exempt from the requirements
for competition set forth in FAR 44.202-
2(a)(5), and 52.244-5(b). However, price reason-
ableness must still be determined and the re-
quirements in FAR 44.202-2(a)(8) for cost and
price analysis continue to apply.

(j) Costs incurred by the offeror in ful-
filling their agreement(s) with a Protege
firm(s) are not reimbursable as a direct cost
under the contract. Unless EPA is the re-
sponsible audit agency under FAR 42.703-1,
offerors are encouraged to enter into an ad-
vance agreement with their responsible audit
agency on the treatment of such costs when
determining indirect cost rates. Where EPA
is the responsible audit agency, these costs
will be considered in determining indirect
cost rates.

(k) Submission of Application and Ques-
tions Concerning the Program.

The application for the Program for Head-
quarters and Regional procurements shall be
submitted to the contracting officer, and to
the EPA OSDBU at the following address:
Socioeconomic Business Program Officer, Of-
fice of Small and Disadvantaged Business
Utilization, U.S. Environmental Protection
Agency, Ariel Rios Building (1230A), 1200
Pennsylvania Avenue, NW, Washington, DC
20460, Telephone: (202) 564-4322, Fax: (202) 565—
2473.

The application for the Program for RTP
procurements shall be submitted to the con-
tracting officer, and to the Small Business
Specialist at the following address: Small
Business Program Officer, RTP Procurement
Operations Division (E105-02), U.S. Environ-
mental Protection Agency, Research Tri-
angle Park, NC 27711, Telephone: (919) 541-
2249, Fax: (919) 541-5539.

The application for the Program for Cin-
cinnati procurements shall be submitted to
the contracting officer, and to the Small
Business Specialist at the following address:
Small and Disadvantaged Business Utiliza-
tion Officer, Cincinnati Procurement Oper-
ations Division (CPOD-Norwood), U.S. Envi-
ronmental Protection Agency, 26 West Mar-
tin Luther King Drive, Cincinnati, OH 45268,
Telephone: (513) 4872024 Fax: (513) 487-2004.



1552.219-72
(End of provision)

[67 FR 11441, Mar. 14, 2002]

1552.219-72 Small Disadvantaged Busi-
ness Participation Program.

As prescribed in 1519.204(a), insert the
following clause:

SMALL DISADVANTAGED BUSINESS
PARTICIPATION PROGRAM (OCT 2000)

(a) Section M of this solicitation contains
a source selection factor or subfactor related
to the participation of small disadvantaged
business (SDB) concerns in the performance
of the contract. The nature of the evaluation
of an SDB offeror under this evaluation fac-
tor or subfactor is dependent upon whether
the SDB concern qualifies for the price eval-
uation adjustment under the clause at FAR
52.219-23, Notice of Price Evaluation Adjust-
ment for Small Disadvantaged Business Con-
cerns, and whether the SDB concern specifi-
cally waives this price evaluation adjust-
ment.

(b) In order to be evaluated under the
source selection factor or subfactor, an offer-
or must provide, with its offer, the following
information:

(1) The extent of participation of SDB con-
cerns in the performance of the contract in
terms of the value of the total acquisition.
Specifically, offerors must provide targets,
expressed as dollars and percentages of the
total contract value, for SDB participation
in the applicable and authorized North
American Industry Classification System
(NAICS) Industry Subsectors as determined
by the Department of Commerce. Total dol-
lar and percentage targets must be provided
for SDB participation by the prime con-
tractor, including team members and joint
venture partners. In addition, total dollar
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and percentage targets for SDB participation
by subcontractors must be provided and list-
ed separately;

(2) The specific identification of SDB con-
cerns to be involved in the performance of
the contract;

(3) The extent of commitment to use SDB
concerns in the performance of the contract:

(4) The complexity and variety of the work
the SDB concerns are to perform; and

(5) The realism of the proposal to use SDB
concerns in the performance of the contract.

(c) An SDB offeror who waives the price
evaluation adjustment provided in FAR
52.219-23 shall provide, with their offer, tar-
gets, expressed as dollars and percentages of
the total contract value, for the work that it
intends to perform as the prime contractor
in the applicable and authorized NAICS In-
dustry Subsectors as determined by the De-
partment of Commerce. All of the offeror’s
identified targets described in paragraphs (b)
and (c) of this clause will be incorporated
into and made part of any resulting con-
tract.

(End of provision)

[66 FR 28676, May 24, 2001]

1552.219-73 Small Disadvantaged Busi-
ness Targets.

As prescribed in 1519.204(b), insert the
following clause:

SMALL DISADVANTAGED BUSINESS TARGETS
(OCT 2000)

(a) In accordance with FAR 19.1202-4(a) and
EPAAR 1552.219-72, the following small dis-
advantaged business (SDB) participation tar-
gets proposed by the contractor are hereby
incorporated into and made part of the con-
tract:

Contractor targets

NAICS industry subsector(s)

Percentage of
total contract
value

Dollars

Total Prime Contractor Targets (including joint
venture partners and team members)
Total Subcontractor Targets

(b) The following specifically identified
SDB(s) was (were) considered under the Sec-
tion—SDB participation evaluation factor or
subfactor (continue on separate sheet if more
space is needed):

1

)

3)
4

(5)
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The contractor shall promptly notify the
contracting officer of any substitution of
firms if the new firms are not SDB concerns.

(c) In accordance with FAR 52.219-25, Small
Disadvantaged Business Participation Pro-
gram—Disadvantaged Status and Reporting,
the contractor shall report on the participa-
tion of SDB concerns in the performance of
the contract no less than thirty (30) calendar
days prior to each annual contractor per-
formance evaluation [contracting officer
may insert the dates for each performance
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evaluation (i.e., every 12 months after the ef-
fective date of contract)] or as otherwise di-
rected by the contracting officer.

(End of provision)

[66 FR 28676, May 24, 2001, as amended at 67
FR 5072, Feb. 4, 2002]

1552.219-74 Small disadvantaged busi-
ness participation evaluation fac-
tor.

As prescribed in 1519.204(c), insert the
following clause:

SMALL DISADVANTAGED BUSINESS PARTICIPA-
TION EVALUATION FACTOR (OCT 2000)

Under this factor [or subfactor, if appro-
priate], offerors will be evaluated based on
the demonstrated extent of participation of
small disadvantaged business (SDB) concerns
in the performance of the contract in each of
the authorized and applicable North Amer-
ican Industry Classification System (NAICS)
Industry Subsectors as determined by the
Department of Commerce. As part of this
evaluation, offerors will be evaluated based
on:

(1) The extent to which SDB concerns are
specifically identified to participate in the
performance of the contract;

(2) The extent of the commitment to use
SDB concerns in the performance of the con-
tract (enforceable commitments will be
weighed more heavily than nonenforceable
commitments);

(3) The complexity and variety of the work
the SDB concerns are to perform under the
contract;

(4) The realism of the proposal to use SDB
concerns in the performance of the contract;
and

(5) The extent of participation of SDB con-
cerns, at the prime contractor and subcon-
tractor level, in the performance of the con-
tract (in the authorized and applicable
NAICS Industry Subsectors in terms of dol-
lars and percentages of the total contract
value.

(End of provision)

[656 FR 58928, Oct. 3, 2000]

1552.223-70 Protection of human sub-
jects.

As prescribed in 1523.303-70, insert the

following contract clause when the

contract involves human test subjects.

PROTECTION OF HUMAN SUBJECTS (APR 1984)

(a) The Contractor shall protect the rights
and welfare of human subjects in accordance
with the procedures specified in its current
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Institutional Assurance on file with the
Agency. The Contractor shall certify at least
annually that an appropriate institutional
committee has reviewed and approved the
procedures which involve human subjects in
accordance with the applicable Institutional
Assurance accepted by the Agency.

(b) The Contractor shall bear full responsi-
bility for the proper and safe performance of
all work and services involving the use of
human subjects under this contract.

(End of clause)

[49 FR 8867, Mar. 8, 1984, as amended at 78 FR
46291, July 31, 2013]

1552.223-71 EPA Green Meetings and
Conferences.

As prescribed in 1523.703-1, insert the
following provision or language sub-
stantially the same as the provision in
solicitations for meetings and con-
ference services.

EPA GREEN MEETINGS AND CONFERENCES
(MAY 2007)

(a) The mission of the EPA is to protect
human health and the environment. We ex-
pect that all Agency meetings and con-
ferences will be staged using as many envi-
ronmentally preferable measures as possible.
Environmentally preferable means products
or services that have a lesser or reduced ef-
fect on the environment when compared with
competing products or services that serve
the same purpose.

(b) As a potential meeting or conference
provider for EPA, we require information
about environmentally preferable features
and practices your facility will have in place
for the EPA event described in the solicita-
tion.

(c) The following list is provided to assist
you in identifying environmentally pref-
erable measures and practices used by your
facility. More information about EPA’s
Green Meetings initiative may be found on
the Internet at http:/www.epa.gov/oppt/
greenmeetings/. Information about EPA vol-
untary partnerships may be found at htip:/
www.epa.gov/partners/index.htm.

(1) Do you have a recycling program? If so,
please describe.

(2) Do you have a linen/towel reuse option
that is communicated to guests?

(3) Do guests have easy access to public
transportation or shuttle services at your fa-
cility?

(4) Are lights and air conditioning turned
off when rooms are not in use? If so, how do
you ensure this?

(5) Do you provide bulk dispensers or reus-
able containers for beverages, food and con-
diments?
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(6) Do you provide reusable serving uten-
sils, napkins and tablecloths when food and
beverages are served?

(7) Do you have an energy efficiency pro-
gram? Please describe.

(8) Do you have a water conservation pro-
gram? Please describe.

(9) Does your facility provide guests with
paperless check-in & check-out?

(10) Does your facility use recycled or recy-
clable products? Please describe.

(11) Do you source food from local growers
or take into account the growing practices of
farmers that provide the food? Please de-
scribe.

(12) Do you use biobased or biodegradable
products, including biobased cafeteriaware?
Please describe.

(13) Do you provide training to your em-
ployees on these green initiatives? Please de-
scribe.

(14) What other environmental initiatives
have you undertaken, including any environ-
ment-related certifications you possess, EPA
voluntary partnerships in which you partici-
pate, support of a green suppliers network,
or other initiatives? Include ‘‘Green Meet-
ing”’ information in your quotation so that
we may consider environmental preferability
in selection of our meeting venue.

[72 FR 18404, Apr. 12, 2007]

1552.223-72 Care of laboratory ani-
mals.

As prescribed in 1523.303-72, insert the
following clause:

CARE OF LABORATORY ANIMALS (OCT 2000)

(a) Before undertaking performance of any
contract involving the use of laboratory ani-
mals, the Contractor shall register with the
Secretary of Agriculture of the United
States in accordance with section 6, Public
Law 89-544, Liaboratory Animal Welfare Act,
August 24, 1966, as amended by Public Law
91-579, Animal Welfare Act of 1970, December
24, 1970. The Contractor shall furnish evi-
dence of such registration to the contracting
officer.

(b) The Contractor shall acquire animals
used in research and development programs
from a dealer licensed by the Secretary of
Agriculture, or from exempted sources in ac-
cordance with the Public Laws enumerated
in (a), above, of this provision.

(c) In the care of any live animals used or
intended for use in the performance of this
contract, the Contractor shall adhere to the
principles enunciated in the Guide for Care
and Use of Laboratory Animals prepared by
the Institute of Laboratory Animal Re-
sources, National Academy of Sciences
(NAS)—National Research Council (NRC),
and the United States Department of Agri-
culture’s (USDA) regulations and standards
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issued under Public Laws enumerated in (a)
above. In case of conflict between standards,
the higher standard shall be used. The Con-
tractor’s reports on portions of the contract
in which animals were used shall contain a
certificate stating that the animals were
cared for in accordance with the principles
enunciated in the Guide for Care and Use of
Laboratory Animals prepared by the Insti-
tute of Laboratory Animals Resources (NAS-
NRC), and/or in the regulations and stand-
ards as promulgated by the Agricultural Re-
search Service, USDA, pursuant to the Lab-
oratory Animal Welfare Act of August 24,
1966 as amended (Public Law 89-544 and Pub-
lic Law 91-579). NOTE: The Contractor may
request registration of his facility and a cur-
rent listing of licensed dealers from the Re-
gional Office of the Animal and Plant Health
Inspection Service (APHIS), USDA, for the
region in which his research facility is lo-
cated. The location of the appropriate
APHIS Regional Office as well as informa-
tion concerning this program may be ob-
tained at hitp://www.aphis.usda.gov/
contact us/.

(End of clause)

[656 FR 58928, Oct. 3, 2000, as amended at 78 FR
46291, July 31, 2013]

1552.224-70 Social security numbers of
consultants and certain sole propri-
etors and Privacy Act statement.

As prescribed in 1524.104, insert the
following provision in all solicitations.

SOCIAL SECURITY NUMBERS OF CONSULTANTS
AND CERTAIN SOLE PROPRIETORS AND PRI-
VACY ACT STATEMENT (APR 1984)

(a) Section 6041 of title 26 of the U.S. Code
requires EPA to file Internal Revenue Serv-
ice (IRS) Form 1099 with respect to individ-
uals who receive payments from EPA under
purchase orders or contracts. Section 6109 of
title 26 of the U.S. Code authorizes collection
by EPA of the social security numbers of
such individuals for the purpose of filing IRS
Form 1099. Social security numbers obtained
for this purpose will be used by EPA for the
sole purpose of filing IRS Form 1099 in com-
pliance with section 6041 of title 26 of the
U.S. Code.

(b) If the offeror or quoter is an individual,
consultant, or sole proprietor and has no
Employer Identification Number, insert the
offeror’s or quoter’s social security number
on the following line.
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(End of provision)
1552.227-76 Project employee
fidentiality agreement.

As prescribed in 1527.409, insert the
following clause:

con-

PROJECT EMPLOYEE CONFIDENTIALITY
AGREEMENT (MAY 1994)

(a) The Contractor recognizes that Con-
tractor employees in performing this con-
tract may have access to data, either pro-
vided by the Government or first generated
during contract performance, of a sensitive
nature which should not be released to the
public without Environmental Protection
Agency (EPA) approval. Therefore, the Con-
tractor agrees to obtain confidentiality
agreements from all of its employees work-
ing on requirements under this contract.

(b) Such agreements shall contain provi-
sions which stipulate that each employee
agrees that the employee will not disclose,
either in whole or in part, to any entity ex-
ternal to EPA, the Department of Justice, or
the Contractor, any information or data (as
defined in FAR Section 27.401) provided by
the Government or first generated by the
Contractor under this contract, any site-spe-
cific cost information, or any enforcement
strategy without first obtaining the written
permission of the EPA Contracting Officer. If
a contractor, through an employee or other-
wise, is subpoenaed to testify or produce doc-
uments, which could result in such disclo-
sure, the Contractor must provide immediate
advance notification to the EPA so that the
EPA can authorize such disclosure or have
the opportunity to take action to prevent
such disclosure. Such agreements shall be ef-
fective for the life of the contract and for a
period of five (5) years after completion of
the contract.

(c) The EPA may terminate this contract
for convenience, in whole or in part, if it
deems such termination necessary to prevent
the unauthorized disclosure of information
to outside entities. If such a disclosure oc-
curs without the written permission of the
EPA Contracting Officer, the Government
may terminate the contract, for default or
convenience, or pursue other remedies as
may be permitted by law or this contract.

(d) The Contractor further agrees to insert
in any subcontract or consultant agreement
placed hereunder, except for subcontracts or
consultant agreements for well drilling,
fence erecting, plumbing, utility hookups,
security guard services, or electrical serv-
ices, provisions which shall conform substan-
tially to the language of this clause, includ-
ing this paragraph, unless otherwise author-
ized by the Contracting Officer.
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(End of clause)

[59 FR 18624, Apr. 19, 1994]

1552.228-70 Insurance liability to third
persons.

As prescribed in 1528.301, insert the
following clause:

INSURANCE—LIABILITY TO THIRD PERSONS
(OCT 2000)

(a)(1) Except as provided in subparagraph
(2) below, the Contractor shall provide and
maintain workers’ compensation, employer’s
liability, comprehensive general liability
(bodily injury), and comprehensive auto-
mobile liability (bodily injury and property
damage) insurance, and such other insurance
as the Contracting officer may require under
this contract.

(2) The Contractor may, with the approval
of the Contracting officer, maintain a self-
insurance program; provided that, with re-
spect to workers’ compensation, the Con-
tractor is qualified pursuant to statutory au-
thority.

(3) All insurance required by this para-
graph shall be in a form and amount and for
those periods as the Contracting officer may
require or approve and with insurers ap-
proved by the Contracting officer.

(b) The Contractor agrees to submit for the
Contracting officer’s approval, to the extent
and in the manner required by the Con-
tracting officer, any other insurance that is
maintained by the Contractor in connection
with the performance of this contract and
for which the Contractor seeks reimburse-
ment.

(c) The Contractor shall be reimbursed for
that portion of the reasonable cost of insur-
ance allocable to this contract, and required
or approved under this clause, in accordance
with its established cost accounting prac-
tices.

(End of clause)

[65 FR 58928, Oct. 3, 2000, as amended at 78 FR
46291, July 31, 2013]

1552.229-70 [Reserved]

1552.232-70 Submission of invoices.

As prescribed in 1532.908, insert the
following clause:

SUBMISSION OF INVOICES (JUN 1996)

In order to be considered properly sub-
mitted, an invoice or request for contract fi-
nancing payment must meet the following
contract requirements in addition to the re-
quirements of FAR 32.905:
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(a) Unless otherwise specified in the con-
tract, an invoice or request for contract fi-
nancing payment shall be submitted as an
original and five copies. The Contractor shall
submit the invoice or request for contract fi-
nancing payment to the following offices/in-
dividuals designated in the contract: the
original and two copies to the Accounting
Operations Office shown in Block  on the
cover of the contract; two copies to the Con-
tracting Officer’s Representative (the Con-
tracting Officer’s Representative may direct
one of these copies to a separate address);
and one copy to the Contracting Officer.

(b) The Contractor shall prepare its invoice
or request for contract financing payment on
the prescribed Government forms. Standard
Forms Number 1034, Public Voucher for Pur-
chases and Services other than Personal,
shall be used by contractors to show the
amount claimed for reimbursement. Stand-
ard Form 1035, Public Voucher for Purchases
and Services other than Personal—Continu-
ation Sheet, shall be used to furnish the nec-
essary supporting detail or additional infor-
mation required by the Contracting Officer.
The Contractor may submit self-designed
forms which contain the required informa-
tion.

(c)(1) The Contractor shall prepare a con-
tract level invoice or request for contract fi-
nancing payment in accordance with the in-
voice preparation instructions identified as a
separate attachment in Section J of the con-
tract. If contract work is authorized by indi-
vidual work assignments, the invoice or re-
quest for contract financing payment shall
also include a summary of the current and
cumulative amounts claimed by cost ele-
ment for each work assignment and for the
contract total, as well as any supporting
data for each work assignment as identified
in the instructions.

(2) The invoice or request for contract fi-
nancing payment shall include current and
cumulative charges by major cost element
such as direct labor, overhead, travel, equip-
ment, and other direct costs. For current
costs, each major cost element shall include
the appropriate supporting schedule identi-
fied in the invoice preparation instructions.
Cumulative charges represent the net sum of
current charges by cost element for the con-
tract period.

(3) The charges for subcontracts shall be
further detailed in a supporting schedule
showing the major cost elements for each
subcontract. The degree of detail for any
subcontract exceeding $5,000 is to be the
same as that set forth under (c)(2).

(4) The charges for consultants shall be
further detailed in the supporting schedule
showing the major cost elements of each
consultant. For current costs, each major
cost element of the consulting agreement
shall also include the supporting schedule
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identified in the invoice preparation instruc-
tions.

(d) Invoices or requests for contract financ-
ing payment must clearly indicate the pe-
riod of performance for which payment is re-
quested. Separate invoices or requests for
contract financing payment are required for
charges applicable to the basic contract and
each option period.

(e)(1) Notwithstanding the provisions of
the clause of this contract at FAR 52.216-7,
Allowable Cost and Payment, invoices or re-
quests for contract financing payment shall
be submitted once per month unless there
has been a demonstrated need and Con-
tracting Officer approval for more frequent
billings. When submitted on a monthly basis,
the period covered by invoices or requests for
contractor financing payments shall be the
same as the period for monthly progress re-
ports required under this contract.

(2) If the Contracting Officer allows sub-
missions more frequently than monthly, one
submittal each month shall have the same
ending period of performance as the monthly
progress report.

(3) Where cumulative amounts on the
monthly progress report differ from the ag-
gregate amounts claimed in the invoice(s) or
request(s) for contract financing payments
covering the same period, the contractor
shall provide a reconciliation of the dif-
ference as part of the payment request.

(End of clause)

ALTERNATE I (JUN 1996).

If used in a fixed-rate type contract, sub-
stitute the following paragraphs (¢)(1) and (2)
for paragraphs (c)(1) and (2) of the basic
clause:

(c)(1) The Contractor shall prepare a con-
tract level invoice or request for contract fi-
nancing payment in accordance with the in-
voice preparation instructions identified as a
separate attachment in Section J of the con-
tract. If contract work is authorized by indi-
vidual delivery orders, the invoice or request
for contract financing payment shall also in-
clude a summary of the current and cumu-
lative amounts claimed by cost element for
each delivery order and for the contract
total, as well as any supporting data for each
delivery order as identified in the instruc-
tions.

(2) The invoice or request for contract fi-
nancing payment that employs a fixed rate
feature shall include current and cumulative
charges by contract labor category and by
other major cost elements such as travel,
equipment, and other direct costs. For cur-
rent costs, each cost element shall include
the appropriate supporting schedules identi-
fied in the invoice preparation instructions.

[61 FR 29317, June 10, 1996, as amended at 78
FR 46291, July 31, 2013]
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1552.232-71—1552.232-72 [Reserved]
1552.232-73 Payments—fixed-rate
services contract.

As prescribed in 1532.111, insert the
following in indefinite delivery/indefi-
nite quantity contracts with fixed serv-
ices rates.

PAYMENTS—FIXED-RATE SERVICES CONTRACT
(OCT 2000)

The Government shall pay the Contractor
as follows upon the submission of invoices or
vouchers approved by the Contracting Offi-
cer:

(a) Hourly rate. (1) The amounts shall be
computed by multiplying the appropriate
hourly rates prescribed in the Schedule by
the number of direct labor hours performed.
The rates shall include wages, indirect costs,
general and administrative expenses, and
profit. Fractional parts of an hour shall be
payable on a prorated basis. Vouchers may
be submitted once each month (or at more
frequent intervals, if approved by the Con-
tracting Officer) to the paying office. The
Contractor shall substantiate vouchers by
evidence of actual payment and by indi-
vidual daily job, timecards, or other substan-
tiation approved by the Contracting Officer.
Promptly after receipt of each substantiated
voucher, the Government shall, except as
otherwise provided in this contract and sub-
ject to the terms of paragraph (e) of this con-
tract, pay the voucher as approved by the
Contracting Officer.

(2) Unless otherwise prescribed in the
Schedule, the Contracting Officer shall with-
hold 5 percent of the amounts due under this
paragraph (a), but the total amount withheld
shall not exceed $50,000. The amounts with-
held shall be retained until the execution
and delivery of a release by the Contractor
as provided in paragraph (f) of this contract.

(3) Unless the Schedule prescribes other-
wise, the hourly rates in the Schedule shall
not be varied by virtue of the Contractor
having performed work on an overtime basis.
If no overtime rates are provided in the
Schedule and overtime work is approved in
advance by the Contracting Officer, overtime
rates shall be negotiated. Failure to agree
upon these overtime rates shall be treated as
a dispute under the ‘“‘Disputes’ clause of this
contract. If the Schedule provides rates for
overtime the premium portion of those rates
will be reimbursable only to the extent the
overtime is approved by the Contracting Of-
ficer.

(b) Materials, other direct costs, and sub-
contracts. (1) The allowability of direct mate-
rials and other direct costs shall be deter-
mined by the Contracting Officer in accord-
ance with subpart 31.2 of the Federal Acqui-
sition Regulation (FAR) in effect on the date
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of this contract. Reasonable and allocable
material handling costs or indirect costs
may be included in the charge for material
or other direct costs to the extent they are
clearly excluded from the hourly rate. Mate-
rial handling and/or indirect cost rates are
specified in the ‘‘Indirect Costs’ clause. Ma-
terial handling costs are comprised of indi-
rect costs, including, when appropriate, gen-
eral and administrative expense allocated to
direct materials in accordance with the Con-
tractor’s usual accounting practices con-
sistent with subpart 31.2 of the FAR. The
Contractor shall be reimbursed for items and
services purchased directly for the contract
only when cash, checks, or other forms of ac-
tual payment have been made for such pur-
chased items or services. Direct materials or
other direct costs, as used in this clause, are
those items which enter directly into the end
product, or which are used or consumed di-
rectly in connection with the furnishing of
the end product.

(2) Subcontracted effort may be included in
the fixed hourly rates discussed in paragraph
(a)(1) of this clause and will be reimbursed as
discussed in that paragraph. Otherwise, the
cost of subcontracts that are authorized
under the subcontracts clause of this con-
tract shall be reimbursable costs under this
clause provided that the costs are consistent
with paragraph (b)(3) of this clause. Reim-
bursable costs in connection with sub-
contracts shall be payable to subcontractors
consistent with FAR 32.504 in the same man-
ner as for services purchased directly for the
contract under paragraph (a)(l) of this
clause. Reimbursable costs shall not include
any costs arising from the letting, adminis-
tration, or supervision of performance of the
subcontract, if the costs are included in the
hourly rates payable under paragraph (a)l)
of this clause.

(3) To the extent able, the Contractor shall
(i) obtain materials at the most advan-
tageous prices available with due regard to
securing prompt delivery of satisfactory ma-
terials; and (ii) take all cash and trade dis-
counts, rebates, allowances, credits, salvage,
commissions, and other benefits. When un-
able to take advantage of the benefits, the
Contractor shall promptly notify the Con-
tracting Officer and give the reasons. Credit
shall be given to the Government for cash
and trade discounts, rebates, allowances,
credits, salvage, the value of any appreciable
scrap, commissions, and other amounts that
have accrued to the benefit of the Con-
tractor, or would have accrued except for the
fault or neglect of the Contractor. The bene-
fits lost without fault or neglect on the part
of the Contractor, or lost through fault of
the Government, shall not be deducted from
gross costs.

(4) If the nature of the work to be per-
formed requires the Contractor to furnish



1652.232-74

material which is regularly sold to the gen-
eral public in the normal course of business
by the Contractor, the price to be paid for
such material, notwithstanding paragraph
(b)(1) of this contract, shall be on the basis of
an established catalog or list price, in effect
when the material is furnished, less all appli-
cable discounts to the Government; provided,
that in no event shall such price be in excess
of the Contractor’s sales price to its most fa-
vored customer for the same item in like
quantity, or the current market price,
whichever is lower.

(c) Contracting Officer notification. For con-
tract administration purposes, the Con-
tractor shall notify the Contracting Officer
in writing when the total value of all deliv-
ery orders issued exceeds 85 percent of the
maximum price specified in the schedule.

(d) Maximum amount. The Government
shall not be obligated to pay the Contractor
any amount in excess of the maximum
amount in the Schedule, and the Contractor
shall not be obligated to continue perform-
ance if to do so would exceed the maximum
amount set forth in the Schedule, unless or
until the Contracting Officer shall have noti-
fied the Contractor in writing that the max-
imum amount has been increased and shall
have specified in the notice a revised max-
imum that shall constitute the maximum
amount for performance under this contract.
When and to the extent that the maximum
amount set forth in the Schedule has been
increased, any hours expended, and material
or other direct costs incurred by the Con-
tractor in excess of the maximum amount
before the increase, shall be allowable to the
same extent as if the hours expended and
material costs had been incurred after the
increase in the maximum amount.

(e) Audit. At any time before final payment
under this contract, the Contracting Officer
may request audit of the invoices or vouch-
ers and substantiating material. Each pay-
ment previously made shall be subject to re-
duction to the extent of amounts, on pre-
ceding invoices or vouchers, that are found
by the Contracting Officer not to have been
properly payable and shall also be subject to
reduction for overpayments or to increase
for underpayments. Upon receipt and ap-
proval of the voucher or invoice designated
by the Contractor as the ‘‘completion vouch-
er” or ‘‘completion invoice” and substan-
tiating material, and upon compliance by
the Contractor with all terms of this con-
tract (including, without limitation, terms
relating to patents and the terms of para-
graphs (f) and (g) of this clause), the Govern-
ment shall promptly pay any balance due the
Contractor. The completion invoice or
voucher, and substantiating material, shall
be submitted by the Contractor as promptly
as practicable following completion of the
work under this contract, but in no event,
later than one year (or such longer period as
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the Contracting Officer may approve in writ-
ing) from the date of completion.

(f) Assignment. The Contractor, and each
assignee under an assignment entered into
under this contract and in effect at the time
of final payment under this contract, shall
execute and deliver, at the time of and as a
condition precedent to final payment under
this contract, a release discharging the Gov-
ernment, its officers, agents, and employees
of and from all liabilities, obligations, and
claims arising out of or under this contract,
subject only to the following exceptions:

(1) Specified claims in stated amounts, or
in estimated amounts if the amounts are not
susceptible of exact statement by the Con-
tractor.

(2) Claims, together with reasonable inci-
dental expenses, based upon the liabilities of
the Contractor to third parties arising out of
performing this contract, that are not
known to the Contractor on the date of the
execution of the release, and of which the
Contractor gives notice in writing to the
Contracting Officer not more than 6 years
after the date of the release or the date of
any notice to the Contractor that the Gov-
ernment is prepared to make final payment,
whichever is earlier.

(3) Claims for reimbursement of costs
(other than expenses of the Contractor by
reason of its indemnification of the Govern-
ment against patent liability), including rea-
sonable incidental expenses, incurred by the
Contractor under the terms of this contract
relating to patents.

(g) Refunds. The Contractor agrees that
any refunds, rebates, or credits (including
any related interest) accruing to or received
by the Contractor or any assignee, that arise
under the materials portion of this contract
and for which the Contractor has received re-
imbursement, shall be paid by the Con-
tractor to the Government. The Contractor
and each assignee, under an assignment en-
tered into under this contract and in effect
at the time of final payment under this con-
tract, shall execute and deliver, at the time
of and as a condition precedent to final pay-
ment under this contract, an assignment to
the Government of such refunds, rebates, or
credits (including any interest) in form and
substance satisfactory to the Contracting Of-
ficer.

(End of clause)

[49 FR 8867, Mar. 8, 1984, as amended at 66 FR
58928, Oct. 3, 2000; 66 FR 28676, May 24, 2001;
67 FR 5073, Feb. 4, 2002]

1552.232-74 Payments—simplified ac-
quisition procedures financing.

As prescribed in 1532.003, insert the
following clause in solicitations and
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orders that will provide simplified ac-
quisition procedures financing.

PAYMENTS—SIMPLIFIED ACQUISITION
PROCEDURES FINANCING (JUN 2006)

Simplified acquisition procedures financ-
ing in the form of [contracting
officer insert advance (prior to performance)
and/or interim (according to payment sched-
ule] payment(s)) will be provided under this
commercial item order in accordance with
the payment schedule below. If both advance
and interim payments are to be made, the
payment schedule shown below will specify
the type of payment provided for each line
item.

The Government shall pay the contractor
as follows upon the submission of invoices or
vouchers approved by the Contracting Offi-
cer’s Representative:

[insert payment schedule].

[71 FR 32284, June 5, 2006, as amended at 78
FR 46291, July 31, 2013]

1552.233-70 Notice of filing require-
ments for agency protests.

As prescribed in 1533.103, insert the
following provision in all types of so-
licitations:

NOTICE OF FILING REQUIREMENTS FOR AGENCY
PROTESTS (JUL 1999)

Agency protests must be filed with the
Contracting Officer in accordance with the
requirements of FAR 33.103 (d) and (e). With-
in 10 calendar days after receipt of an ad-
verse Contracting Officer decision, the pro-
tester may submit a written request for an
independent review by the Head of the Con-
tracting Activity. This independent review is
available only as an appeal of a Contracting
Officer decision on a protest. Accordingly, as
provided in 4 CFR 21.2(a)(3), any protest to
the GAO must be filed within 10 days of
knowledge of the initial adverse Agency ac-
tion.

[64 FR 17110, Apr. 8, 1999, as amended at 78
FR 46291, July 31, 2013]

1552.235-70 Screening business infor-
mation for claims of confidentiality.

As prescribed in 1535.007-70(a), insert
the following contract clause in all
types of contracts when the Con-
tracting Officer has determined that
during performance of this contract,
the Contractor may be required to col-
lect information to perform the work
required under this contract. Some of
the information may consist of trade
secrets or commercial or financial in-
formation that would be considered as
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proprietary or confidential by the busi-
ness that has the right to the informa-
tion. The following clause enables EPA
to resolve any claims of confidentiality
concerning the information that the
Contractor will furnish under a con-
tract. The clause entitled ‘‘Treatment
of Confidential Business Information”
shall also be included in the contract:

SCREENING BUSINESS INFORMATION FOR
CLAIMS OF CONFIDENTIALITY (APR 1984)

(a) Whenever collecting information under
this contract, the Contractor agrees to com-
ply with the following requirements:

(1) If the Contractor collects information
from public sources, such as books, reports,
journals, periodicals, public records, or other
sources that are available to the public with-
out restriction, the Contractor shall submit
a list of these sources to the appropriate pro-
gram office at the time the information is
initially submitted to EPA. The Contractor
shall identify the information according to
source.

(2) If the Contractor collects information
from a State or local Government or from a
Federal agency, the Contractor shall submit
a list of these sources to the appropriate pro-
gram office at the time the information is
initially submitted to EPA. The Contractor
shall identify the information according to
source.

(3) If the Contractor collects information
directly from a business or from a source
that represents a business or businesses,
such as a trade association:

(i) Before asking for the information, the
Contractor shall identify itself, explain that
it is performing contractual work for the
U.S. Environmental Protection Agency,
identify the information that it is seeking to
collect, explain what will be done with the
information, and give the following notice:

(A) You may, if you desire, assert a busi-
ness confidentiality claim covering part or
all of the information. If you do assert a
claim, the information will be disclosed by
EPA only to the extent, and by means of the
procedures, set forth in 40 CFR part 2, sub-
part B.

(B) If no such claim is made at the time
this information is received by the Con-
tractor, it may be made available to the pub-
lic by the Environmental Protection Agency
without further notice to you.

(C) The contractor shall, in accordance
with FAR part 9, execute a written agree-
ment regarding the limitations of the use of
this information and forward a copy of the
agreement to the Contracting Officer.

(ii) Upon receiving the information, the
Contractor shall make a written notation
that the notice set out above was given to
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the source, by whom, in what form, and on
what date.

(iii) At the time the Contractor initially
submits the information to the appropriate
program office, the Contractor shall submit
a list of these sources, identify the informa-
tion according to source, and indicate wheth-
er the source made any confidentiality claim
and the nature and extent of the claim.

(b) The Contractor shall keep all informa-
tion collected from nonpublic sources con-
fidential in accordance with the clause in
this contract entitled ‘‘Treatment of Con-
fidential Business Information’ as if it had
been furnished to the Contractor by EPA.

(c) The Contractor agrees to obtain the
written consent of the Contracting Officer,
after a written determination by the appro-
priate program office, prior to entering into
any subcontract that will require the sub-
contractor to collect information. The Con-
tractor agrees to include this clause, includ-
ing this paragraph (c), and the clause enti-
tled ‘“Treatment of Confidential Business In-
formation’ in all subcontracts awarded pur-
suant to this contract that require the sub-
contractor collect information.

(End of clause)

1552.235-71 Treatment of confidential
business information.

As prescribed in 1535.007-70(b), insert
the following contract clause in all
types of contracts when the Con-
tracting Officer has determined that in
the performance of a contract, EPA
may furnish confidential business in-
formation to the Contractor that EPA
obtained under the Clean Air Act (42
U.S.C. 7401 et seq.), the Federal Water
Pollution Control Act (33 U.S.C. 1251, et
seq.), the Safe Drinking Water Act (42
U.S.C. 300f et seq.), the Federal Insecti-
cide, Fungicide, and Rodenticide Act (7
U.S.C. 136 et seq.), the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 301
et seq.), the Resource Conservation and
Recovery Act (42 U.S.C. 6901 et seq.), or
the Toxic Substances Control Act (15
U.S.C. 2601 et seq.). EPA regulations on
confidentiality of business information
in 40 CFR part 2 subpart B require that
the Contractor agree to the clause en-
titled ‘“Treatment of Confidential Busi-
ness Information” before any confiden-
tial business information may be fur-
nished to the Contractor:

TREATMENT OF CONFIDENTIAL BUSINESS
INFORMATION (APR 1984)

(a) The Contracting Officer, after a written
determination by the appropriate program
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office, may disclose confidential business in-
formation to the Contractor necessary to
carry out the work required under this con-
tract. The Contractor agrees to use the con-
fidential information only under the fol-
lowing conditions:

(1) The Contractor and Contractor’s Em-
ployees shall: (i) use the confidential infor-
mation only for the purposes of carrying out
the work required by the contract; (ii) not
disclose the information to anyone other
than EPA employees without the prior writ-
ten approval of the Assistant General Coun-
sel for Contracts and Information Law; and
(iii) return to the Contracting Officer all
copies of the information, and any abstracts
or excerpts therefrom, upon request by the
Contracting Officer, whenever the informa-
tion is no longer required by the Contractor
for the performance of the work required by
the contract, or upon completion of the con-
tract.

(2) The Contractor shall obtain a written
agreement to honor the above limitations
from each of the Contractor’s employees who
will have access to the information before
the employee is allowed access.

(3) The Contractor agrees that these con-
tract conditions concerning the use and dis-
closure of confidential information are in-
cluded for the benefit of, and shall be en-
forceable by, both EPA and any affected
business having a proprietary interest in the
information.

(4) The Contractor shall not use any con-
fidential information supplied by EPA or ob-
tained during performance hereunder to
compete with any business to which the con-
fidential information relates.

(b) The Contractor agrees to obtain the
written consent of the Contracting Officer,
after a written determination by the appro-
priate program office, prior to entering into
any subcontract that will involve the disclo-
sure of confidential business information by
the Contractor to the subcontractor. The
Contractor agrees to include this clause, in-
cluding this paragraph (b), in all sub-
contracts awarded, pursuant to this con-
tract, that require the furnishing of con-
fidential business information to the subcon-
tractor.

(End of clause)
1552.235-72 [Reserved]

1552.235-73 Access to Federal Insecti-
cide, Fungicide, and Rodenticide
Act Confidential Business Informa-
tion (APR 1996).

As prescribed in 1535.007(a), insert the
following provision:
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ACCESS TO FEDERAL INSECTICIDE, FUNGICIDE,
AND RODENTICIDE ACT CONFIDENTIAL BUSI-
NESS INFORMATION (APR 1996)

In order to perform duties under the con-
tract, the Contractor will need to be author-
ized for access to Federal Insecticide, Fun-
gicide, and Rodenticide Act (FIFRA) con-
fidential business information (CBI). The
Contractor and all of its employees handling
CBI while working under the contract will be
required to follow the procedures contained
in the security manual entitled ‘“FIFRA In-
formation Security Manual.”” These proce-
dures include applying for FIFRA CBI access
authorization for each individual working
under the contract who will have access to
FIFRA CBI, execution of confidentiality
agreements, and designation by the Con-
tractor of an individual to serve as a Docu-
ment Control Officer. The Contractor will be
required to abide by those clauses contained
in EPAAR 1552.235-70, 1552.235- 71, and
1552.235-77 that are appropriate to the activi-
ties set forth in the contract.

Until EPA has approved the Contractor’s
security plan, the Contractor may not be au-
thorized for FIFRA CBI access away from
EPA facilities.

(End of provision)

[61 FR 14265, Apr. 1, 1996]
1552.235-74 [Reserved]

1552.235-75 Access to Toxic Sub-
stances Control Act Confidential
Business Information (APR 1996).

As prescribed in 1535.007(b), insert the
following provision:

ACCESS TO TOXIC SUBSTANCES CONTROL ACT
CONFIDENTIAL BUSINESS INFORMATION (APR
1996)

In order to perform duties under the con-
tract, the Contractor will need to be author-
ized for access to Toxic Substances Control
Act (TSCA) confidential business informa-
tion (CBI). The Contractor and all of its em-
ployees handling CBI while working under
the contract will be required to follow the
procedures contained in the security manual
entitled “TSCA Confidential Business Infor-
mation Security Manual.”” These procedures
include applying for TSCA CBI access au-
thorization for each individual working
under the contract who will have access to
TSCA CBI, execution of confidentiality
agreements, and designation by the Con-
tractor of an individual to serve as a Docu-
ment Control Officer. The Contractor will be
required to abide by those clauses contained
in EPAAR 1552.235-70, 1552.235-71, and
1552.235-78 that are appropriate to the activi-
ties set forth in the contract.
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Until EPA has inspected and approved the
Contractor’s facilities, the Contractor may
not be authorized for TSCA CBI access away
from EPA facilities.

(End of provision)

[61 FR 14265, Apr. 1, 1996]

1552.235-76 Treatment of Confidential
Business Information (APR 1996).

As prescribed in 1535.007-70(c), insert
the following clause:

TREATMENT OF CONFIDENTIAL BUSINESS
INFORMATION (T'SCA)(APR 1996)

(a) The Project Officer (PO) or his/her des-
ignee, after a written determination by the
appropriate program office, may disclose
confidential business information (CBI) to
the Contractor necessary to carry out the
work required under this contract. The Con-
tractor agrees to use the CBI only under the
following conditions:

(1) The Contractor and Contractor’s em-
ployees shall (i) use the CBI only for the pur-
poses of carrying out the work required by
the contract; (ii) not disclose the informa-
tion to anyone other than properly cleared
EPA employees without the prior written ap-
proval of the Assistant General Counsel for
Information Law or his/her designee; and (iii)
return the CBI to the PO or his/her designee,
whenever the information is no longer re-
quired by the Contractor for performance of
the work required by the contract, or upon
completion of the contract.

(2) The Contractor shall obtain a written
agreement to honor the above limitations
from each of the Contractor’s employees who
will have access to the information before
the employee is allowed access.

(3) The Contractor agrees that these con-
tract conditions concerning the use and dis-
closure of CBI are included for the benefit of,
and shall be enforceable by, both EPA and
any affected businesses having a proprietary
interest in the information.

(4) The Contractor shall not use any CBI
supplied by EPA or obtained during perform-
ance hereunder to compete with any business
to which the CBI relates.

(b) The Contractor agrees to obtain the
written consent of the CO, after a written de-
termination by the appropriate program of-
fice, prior to entering into any subcontract
that will involve the disclosure of CBI by the
Contractor to the subcontractor. The Con-
tractor agrees to include this clause, includ-
ing this paragraph (b), in all subcontracts
awarded pursuant to this contract that re-
quire the furnishing of CBI to the subcon-
tractor.
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(End of clause)

[61 FR 14266, Apr. 1, 1996, as amended at 61
FR 57339, Nov. 6, 1996]

1552.235-77 Data Security for Federal
Insecticide, Fungicide and
Rodenticide Act Confidential Busi-
ness Information (DEC 1997).

As prescribed in 1535.007-70(d), insert
the following clause:

DATA SECURITY FOR FEDERAL INSECTICIDE,
FUNGICIDE, AND RODENTICIDE ACT CON-
FIDENTIAL BUSINESS INFORMATION (DEC
1997)

The Contractor shall handle Federal Insec-
ticide, Fungicide, and Rodenticide Act
(FIFRA) confidential business information
(CBI) in accordance with the contract clause
entitled ‘“‘Treatment of Confidential Busi-
ness Information” and ‘‘Screening Business
Information for Claims of Confidentiality,”
the provisions set forth below, and the Con-
tractor’s approved detailed security plan.

(a) The Project Officer (PO) or his/her des-
ignee, after a written determination by the
appropriate program office, may disclose
FIFRA CBI to the contractor necessary to
carry out the work required under this con-
tract. The Contractor shall protect all
FIFRA CBI to which it has access (including
CBI used in its computer operations) in ac-
cordance with the following requirements:

(1) The Contractor and Contractor’s em-
ployees shall follow the security procedures
set forth in the FIFRA Information Security
Manual. The manual may be obtained from
the Project Officer (PO) or the Chief, Infor-
mation Services Branch (ISB), Program
Management and Support Division, Office of
Pesticide Programs (OPP) (H7502C), U.S. En-
vironmental Protection Agency, 1200 Penn-
sylvania Ave., NW., Washington, DC 20460.

(2) The Contractor and Contractor’s em-
ployees shall follow the security procedures
set forth in the Contractor’s security plan(s)
approved by EPA.

(3) Prior to receipt of FIFRA CBI by the
Contractor, the Contractor shall ensure that
all employees who will be cleared for access
to FIFRA CBI have been briefed on the han-
dling, control, and security requirements set
forth in the FIFRA Information Security
Manual.

(4) The Contractor Document Control Offi-
cer (DCO) shall obtain a signed copy of the
FIFRA ‘‘Contractor Employee Confiden-
tiality Agreement’ from each of the Con-
tractor’s employees who will have access to
the information before the employee is al-
lowed access.

(b) The Contractor agrees that these re-
quirements concerning protection of FIFRA
CBI are included for the benefit of, and shall
be enforceable by, both EPA and any affected
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business having a proprietary interest in the
information.

(¢c) The Contractor understands that CBI
obtained by EPA under FIFRA may not be
disclosed except as authorized by the Act,
and that any unauthorized disclosure by the
Contractor or the Contractor’s employees
may subject the Contractor and the Contrac-
tor’s employees to the criminal penalties
specified in FIFRA (7 U.S.C. 136h(f)). For pur-
poses of this contract, the only disclosures
that EPA authorizes the Contractor to make
are those set forth in the clause entitled
“Treatment of Confidential Business Infor-
mation.”

(d) The Contractor agrees to include the
provisions of this clause, including this para-
graph (d), in all subcontracts awarded pursu-
ant to this contract that require the fur-
nishing of CBI to the subcontractor.

(e) At the request of EPA or at the end of
the contract, the Contractor shall return to
the EPA PO or his/her designee all docu-
ments, logs, and magnetic media which con-
tain FIFRA CBI. In addition, each Con-
tractor employee who has received FIFRA
CBI clearance will sign a ‘‘Confidentiality
Agreement for Contractor Employees Upon
Relinquishing FIFRA CBI Access Author-
ity.”” The Contractor DCO will also forward
those agreements to the EPA PO or his/her
designee, with a copy to the CO, at the end
of the contract.

(f) If, subsequent to the date of this con-
tract, the Government changes the security
requirements, the CO shall equitably adjust
affected provisions of this contract, in ac-
cordance with the ‘‘Changes’ clause when:

(1) The Contractor submits a timely writ-
ten request for an equitable adjustment; and

(2) The facts warrant an equitable adjust-
ment.

(End of clause)

[61 FR 14266, Apr. 1, 1996, as amended at 62
FR 38478, July 18, 1997; 63 FR 418, Jan. 6, 1998;
65 FR 47325, Aug. 2, 2000]

1552.235-78 Data Security for Toxic
Substances Control Act Confiden-
tial Business Information (DEC
1997).

As prescribed in 1535.007-70(e), insert
the following clause:

DATA SECURITY FOR TOXIC SUBSTANCES CON-
TROL ACT CONFIDENTIAL BUSINESS INFORMA-
TION (DEC 1997)

The Contractor shall handle Toxic Sub-
stances Control Act (TSCA) confidential
business information (CBI) in accordance
with the contract clause entitled ‘‘Treat-
ment of Confidential Business Information”
and ‘‘Screening Business Information for
Claims of Confidentiality.”
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(a) The Project Officer (PO) or his/her des-
ignee, after a written determination by the
appropriate program office, may disclose
TSCA CBI to the contractor necessary to
carry out the work required under this con-
tract. The Contractor shall protect all TSCA
CBI to which it has access (including CBI
used in its computer operations) in accord-
ance with the following requirements:

(1) The Contractor and Contractor’s em-
ployees shall follow the security procedures
set forth in the TSCA CBI Security Manual.
The manual may be obtained from the Direc-
tor, Information Management Division
(IMD), Office of Pollution Prevention and
Toxics (OPPT), U.S. Environmental Protec-
tion Agency (EPA), 1200 Pennsylvania Ave.,
NW., Washington, DC 20460. Prior to receipt
of TSCA CBI by the Contractor, the Con-
tractor shall ensure that all employees who
will be cleared for access to TSCA CBI have
been briefed on the handling, control, and se-
curity requirements set forth in the TSCA
CBI Security Manual.

(2) The Contractor shall permit access to
and inspection of the Contractor’s facilities
in use under this contract by representatives
of EPA’s Assistant Administrator for Admin-
istration and Resources Management, and
the TSCA Security Staff in the OPPT, or by
the EPA Project Officer.

(3) The Contractor Document Control Offi-
cer (DCO) shall obtain a signed copy of EPA
Form 7740-6, ‘“TSCA CBI Access Request,
Agreement, and Approval,” from each of the
Contractor’s employees who will have access
to the information before the employee is al-
lowed access. In addition, the Contractor
shall obtain from each employee who will be
cleared for TSCA CBI access all information
required by EPA or the U.S. Office of Per-
sonnel Management for EPA to conduct a
Minimum Background Investigation.

(b) The Contractor agrees that these re-
quirements concerning protection of TSCA
CBI are included for the benefit of, and shall
be enforceable by, both EPA and any affected
business having a proprietary interest in the
information.

(c) The Contractor understands that CBI
obtained by EPA under TSCA may not be
disclosed except as authorized by the Act,
and that any unauthorized disclosure by the
Contractor or the Contractor’s employees
may subject the Contractor and the Contrac-
tor’s employees to the criminal penalties
specified in TSCA (15 U.S.C. 2613(d)). For pur-
poses of this contract, the only disclosures
that EPA authorizes the Contractor to make
are those set forth in the clause entitled
“Treatment of Confidential Business Infor-
mation.”

(d) The Contractor agrees to include the
provisions of this clause, including this para-
graph (d), in all subcontracts awarded pursu-
ant to this contract that require the fur-
nishing of CBI to the subcontractor.

1652.235-79

(e) At the request of EPA or at the end of
the contract, the Contractor shall return to
the EPA PO or his/her designee, all docu-
ments, logs, and magnetic media which con-
tain TSCA CBI. In addition, each Contractor
employee who has received TSCA CBI clear-
ance will sign EPA Form 7740-18, ‘‘Confiden-
tiality Agreement for Contractor Employees
Upon Relinquishing TSCA CBI Access Au-
thority.”” The Contractor DCO will also for-
ward those agreements to the EPA OPPT/
IMD, with a copy to the CO, at the end of the
contract.

(f) If, subsequent to the date of this con-
tract, the Government changes the security
requirements, the CO shall equitably adjust
affected provisions of this contract, in ac-
cordance with the ‘‘Changes’ clause, when:

(1) The Contractor submits a timely writ-
ten request for an equitable adjustment; and,

(2) The facts warrant an equitable adjust-
ment.

(End of clause)

[61 FR 14266, Apr. 1, 1996, as amended at 62
FR 38478, July 18, 1997; 63 FR 418, Jan. 6, 1998;
65 FR 47325, Aug. 2, 2000]

1552.235-79 Release of contractor con-
fidential business information (APR
1996).

As prescribed in 1535.007-70(f), insert
the following clause:

RELEASE OF CONTRACTOR CONFIDENTIAL
BUSINESS INFORMATION (APR 1996)

(a) The Environmental Protection Agency
(EPA) may find it necessary to release infor-
mation submitted by the Contractor either
in response to this solicitation or pursuant
to the provisions of this contract, to individ-
uals not employed by EPA. Business infor-
mation that is ordinarily entitled to con-
fidential treatment under existing Agency
regulations (40 CFR part 2) may be included
in the information released to these individ-
uals. Accordingly, by submission of this pro-
posal or signature on this contract or other
contracts, the Contractor hereby consents to
a limited release of its confidential business
information (CBI).

(b) Possible circumstances where the Agen-
cy may release the Contractor’s CBI include,
but are not limited to the following:

(1) To other Agency contractors tasked
with assisting the Agency in the recovery of
Federal funds expended pursuant to the Com-
prehensive Environmental Response, Com-
pensation, and Liability Act, 42 U.S.C. Sec.
9607, as amended, (CERCLA or Superfund);

(2) To the U.S. Department of Justice
(DOJ) and contractors employed by DOJ for
use in advising the Agency and representing
the Agency in procedures for the recovery of
Superfund expenditures;
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(3) To parties liable, or potentially liable,
for costs under CERCLA Sec. 107 (42 U.S.C.
Sec. 9607), et al, and their insurers (Poten-
tially Responsible Parties) for purposes of fa-
cilitating settlement or litigation of claims
against such parties;

(4) To other Agency contractors who, for
purposes of performing the work required
under the respective contracts, require ac-
cess to information the Agency obtained
under the Clean Air Act (42 U.S.C. 7401 et
seq.); the Federal Water Pollution Control
Act (33 U.S.C.1251 et seq.); the Safe Drinking
Water Act (42 U.S.C. 300f et seq.); the Federal
Insecticide, Fungicide and Rodenticide Act
(7 U.S.C. 136 et seq.); the Resource Conserva-
tion and Recovery Act (42 U.S.C. 6901 et seq.);
the Toxic Substances Control Act (156 U.S.C.
2601 et seq.); or the Comprehensive Environ-
mental Response, Compensation, and Liabil-
ity Act (42 U.S.C. 9601 et seq.);

(5) To other Agency contractors tasked
with assisting the Agency in handling and
processing information and documents in the
administration of Agency contracts, such as
providing both preaward and post award
audit support and specialized technical sup-
port to the Agency’s technical evaluation
panels;

(6) To employees of grantees working at
EPA under the Senior Environmental Em-
ployment (SEE) Program;

(7) To Speaker of the House, President of
the Senate, or Chairman of a Committee or
Subcommittee;

(8) To entities such as the General Ac-
counting Office, boards of contract appeals,
and the Courts in the resolution of solicita-
tion or contract protests and disputes;

(9) To Agency contractor employees en-
gaged in information systems analysis, de-
velopment, operation, and maintenance, in-
cluding performing data processing and man-
agement functions for the Agency; and

(10) Pursuant to a court order or court-su-
pervised agreement.

(c) The Agency recognizes an obligation to
protect the contractor from competitive
harm that may result from the release of
such information to a competitor. (See also
the clauses in this document entitled
‘‘Screening Business Information for Claims
of Confidentiality” and ‘“‘Treatment of Con-
fidential Business Information.”’) Except
where otherwise provided by law, the Agency
will permit the release of CBI under subpara-
graphs (1), (3), (4), (5), (6), or (9) only pursu-
ant to a confidentiality agreement.

(d) With respect to contractors, 1552.235-71
will be used as the confidentiality agree-
ment. With respect to Potentially Respon-
sible Parties, such confidentiality agree-
ments may permit further disclosure to
other entities where necessary to further
settlement or litigation of claims under
CERCLA. Such entities include, but are not
limited to accounting firms and technical
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experts able to analyze the information, pro-
vided that they also agree to be bound by an
appropriate confidentiality agreement.

(e) This clause does not authorize the
Agency to release the Contractor’s CBI to
the public pursuant to a request filed under
the Freedom of Information Act.

(f) The Contractor agrees to include this
clause, including this paragraph (f), in all
subcontracts at all levels awarded pursuant
to this contract that require the furnishing
of confidential business information by the
subcontractor.

(End of clause)

[61 FR 14267, Apr. 1, 1996]
1552.235-80 Access to
business information.

As prescribed in 1535.007-70(g), insert
the following clause.

confidential

ACCESS TO CONFIDENTIAL BUSINESS
INFORMATION (OCT 2000)

It is not anticipated that it will be nec-
essary for the contractor to have access to
confidential business information (CBI) dur-
ing the performance of tasks required under
this contract. However, the following applies
to any and all tasks under which the con-
tractor will or may have access to CBI:

The contractor shall not have access to
CBI submitted to EPA under any authority
until the contractor obtains from the
Project Officer a certification that the EPA
has followed all necessary procedures under
40 CFR part 2, subpart B (and any other ap-
plicable procedures), including providing,
where necessary, prior notice to the submit-
ters of disclosure to the contractor.

(End of clause)

[656 FR 58928, Oct. 3, 2000]

1552.236-70 Samples and certificates.

As prescribed in 1536.521, insert the
following contract clause in construc-
tion contracts.

SAMPLES AND CERTIFICATES (APR 1984)

When required by the specifications or the
Contracting Officer, samples, certificates,
and test data shall be submitted after award
of the contract, prepaid, in time for proper
action by the Contracting Officer or his/her
designated representative. Certificates and
test data shall be submitted in triplicate to
show compliance of materials and construc-
tion specified in the contract performance
requirements. Samples shall be submitted in
duplicate by the Contractor, except as other-
wise specified, to show compliance with the
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contract requirements. Materials or equip-
ment for which samples, certifications or
test data are required shall not be used in
the work until approved in writing by the
Contracting Officer.

(End of clause)

1552.237-70 Contract publication re-
view procedures.

As prescribed in 1537.110, insert the
following contract clause when the
products of the contract are subject to
contract publication review.

CONTRACT PUBLICATION REVIEW PROCEDURES
(APR 1984)

(a) Material generated under this contract
intended for release to the public is subject
to the Agency’s publication review process in
accordance with the EPA Order on this sub-
ject and the following.

(b) Except as indicated in paragraph (c) of
this contract, the Contractor shall not inde-
pendently publish or print material gen-
erated under this contract until after com-
pletion of the EPA review process. The Con-
tracting Officer’s Representative will notify
the Contractor of review completion within

calendar days after the Contractor’s
transmittal to the Contracting Officer’s Rep-
resentative of material generated under this
contract. If the Contractor does not receive
Contracting Officer’s Representative notifi-
cation within this period, the Contractor
shall immediately notify the Contracting Of-
ficer in writing.

(c) The Contractor may publish, in a sci-
entific journal, material resulting directly
or indirectly from work performed under this
contract, subject to the following:

(1) The Contractor shall submit to the Con-
tracting Officer and the Contracting Offi-
cer’s Representative, at least 30 days prior to
publication, a copy of any paper, article, or
other dissemination of information intended
for publication.

(2) The Contractor shall include the fol-
lowing statement in a journal article which
has not been subjected to EPA review: ‘“Al-
though the research described in this article
has been funded wholly or in part by the
United States Environmental Protection
Agency contract (number) to (Name of Con-
tractor), it has not been subject to the Agen-
cy’s review and therefore does not nec-
essarily reflect the views of the Agency, and
no official endorsement should be inferred.”

(3) Following publication of the journal ar-
ticle, the Contractor shall submit five copies
of the journal article to the Contracting Offi-
cer’s Representative, and one copy to the
Contracting Officer.

(d) If the Government has completed the
review process and agreed that the contract
material may be attributed to EPA, the Con-
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tractor shall include the following statement
in the document:

This material has been funded wholly or in
part by the United States Environmental
Protection Agency under contract (number)
to (name). It has been subject to the Agen-
cy’s review, and it has been approved for
publication as an EPA document. Mention of
trade names or commercial products does
not constitute endorsement or recommenda-
tion for use.

(e) If the Government has completed the
review process, but decides not to publish
the material, the Contractor may independ-
ently publish and distribute the material for
its own use and its own expense, and shall in-
clude the following statement in any inde-
pendent publication:

Although the information described in this
article has been funded wholly or in part by
the United States Environmental Protection
Agency under contract (number) to (name),
it does not necessarily reflect the views of
the Agency and no official endorsement
should be inferred.

(End of clause)

[49 FR 8867, Mar. 8, 1984, as amended at 78 FR
46292, July 31, 2013]

1552.237-71 Technical direction.

As prescribed in 1537.110, insert a
clause substantially the same as the
following:

TECHNICAL DIRECTION (AUG 2009)

(a) Definitions.

Contracting officer technical representative
(COTR), means an individual appointed by
the contracting officer in accordance with
Agency procedures to perform specific tech-
nical and administrative functions.

Task order, as used in this clause, means
work assignment, delivery order, or any
other document issued by the contracting of-
ficer to order work under a service contract.

(b) The Contracting Officer’s Representa-
tive(s) may provide technical direction on
contract or work request performance. Tech-
nical direction includes:

(1) Instruction to the contractor that ap-
proves approaches, solutions, designs, or re-
finements; fills in details; completes the gen-
eral descriptions of work shifts emphasis
among work areas or tasks; and

(2) Evaluation and acceptance of reports or
other deliverables.

(c) Technical direction must be within the
scope of work of the contract and any task
order there under. The Contracting Officer’s
Representative(s) does not have the author-
ity to issue technical direction which:

(1) Requires additional work outside the
scope of the contract or task order;
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(2) Constitutes a change as defined in the
‘‘Changes’’ clause;

(3) Causes an increase or decrease in the es-
timated cost of the contract or task order;

(4) Alters the period of performance of the
contract or task order; or

(5) Changes any of the other terms or con-
ditions of the contract or task order.

(d) Technical direction will be issued in
writing or confirmed in writing within five
(5) days after oral issuance. The contracting
officer will be copied on any technical direc-
tion issued by the Contracting Officer’s Rep-
resentative.

(e) If, in the contractor’s opinion, any in-
struction or direction by the Contracting Of-
ficer’s Representative(s) falls within any of
the categories defined in paragraph (c) of the
clause, the contractor shall not proceed but
shall notify the contracting officer in writ-
ing within 3 days after receiving it and shall
request that the contracting officer take ap-
propriate action as described in this para-
graph. Upon receiving this notification, the
contracting officer shall:

(1) Advise the contractor in writing as soon
as practicable, but no later than 30 days
after receipt of the contractor’s notification,
that the technical direction is within the
scope of the contract effort and does not con-
stitute a change under the ‘‘Changes’ clause
of the contract;

(2) Advise the contractor within a reason-
able time that the government will issue a
written modification to the contract; or

(3) Advise the contractor that the tech-
nical direction is outside the scope of the
contract and is thereby rescinded.

(f) A failure of the contractor and con-
tracting officer to agree as to whether the
technical direction is within the scope of the
contract, or a failure to agree upon the con-
tract action to be taken with respect there-
to, shall be subject to the provisions of the
clause entitled ‘‘Disputes’ in this contract.

(g) Any action(s) taken by the contractor,
in response to any direction given by any
person acting on behalf of the government or
any government official other than the con-
tracting officer or the Contracting Officer’s
Representative, shall be at the contractor’s
risk.

(End of clause)

[74 FR 37175, July 28, 2009, as amended at 78
FR 46292, July 31, 2013]

1552.237-72 Key personnel.

As prescribed in 1537.110, insert the
following contract clause when it is
necessary for contract performance to
identify Contractor key personnel.

48 CFR Ch. 15 (10-1-14 Edition)

KEY PERSONNEL (APR 1984)

(a) The Contractor shall assign to this con-
tract the following key personnel:

(b) During the first ninety (90) days of per-
formance, the Contractor shall make no sub-
stitutions of key personnel unless the substi-
tution is necessitated by illness, death, or
termination of employment. The Contractor
shall notify the Contracting Officer within 15
calendar days after the occurrence of any of
these events and provide the information re-
quired by paragraph (c) of this clause. After
the initial 90-day period, the Contractor
shall submit the information required by
paragraph (c) to the Contracting Officer at
least 15 days prior to making any permanent
substitutions.

(c) The Contractor shall provide a detailed
explanation of the circumstances necessi-
tating the proposed substitutions, complete
resumes for the proposed substitutes, and
any additional information requested by the
Contracting Officer. Proposed substitutes
should have comparable qualifications to
those of the persons being replaced. The Con-
tracting Officer will notify the Contractor
within 15 calendar days after receipt of all
required information of the decision on sub-
stitutions. This clause will be modified to re-
flect any approved changes of key personnel.

(End of clause)
1552.237-73 [Reserved]

1552.237-74 Publicity.

As prescribed in 1537.110, insert the
following contract clause in contracts
pertaining to the removal or remedial
activities under the Comprehensive En-
vironmental Response, Compensation
and Liability Act (CERCLA) (‘‘Super
Fund”’) program. The term ‘‘on-scene
coordinator’” may be substituted with
“Contracting Officer’s Representa-
tive.”

PUBLICITY (APR 1984)

(a) The Contractor agrees to notify and ob-
tain the verbal approval of the on-scene co-
ordinator (or Contracting Officer’s Rep-
resentative) prior to releasing any informa-
tion to the news media regarding the re-
moval or remedial activities being conducted
under this contract.

(b) It is also agreed that the Contractor
shall acknowledge EPA support whenever
the work funded in whole or in part by this
contract is publicized in any news media.
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[49 FR 8867, Mar. 8, 1984, as amended at 78 FR
46292, July 31, 2013]

1552.237-75 Paperwork Reduction Act.

As prescribed in 1537.110, insert this
contract clause in any contract requir-
ing the collection of identical informa-
tion from ten (10) or more public re-
spondents.

PAPERWORK REDUCTION ACT (APR 1984)

If it is established at award or subse-
quently becomes a contractual requirement
to collect identical information from ten (10)
or more public respondents, the Paperwork
Reduction Act of 1980, 44 U.S.C. 3501 et seq.
applies. In that event, the Contractor shall
not take any action to solicit information
from any of the public respondents until no-
tified in writing by the Contracting officer
that the required Office of Management and
Budget (OMB) final clearance was received.

(End of clause)

1552.237-76 Government-Contractor
Relations.

As prescribed in 1537.110(g), insert the
following clause:

GOVERNMENT-CONTRACTOR RELATIONS (JUN
1999)

(a) The Government and the Contractor
understand and agree that the services to be
delivered under this contract by the con-
tractor to the Government are non-personal
services and the parties recognize and agree
that no employer-employee relationship ex-
ists or will exist under the contract between
the Government and the Contractor’s per-
sonnel. It is, therefore, in the best interest of
the Government to afford both parties a full
understanding of their respective obliga-
tions.

(b) Contractor personnel under this con-
tract shall not:

(1) Be placed in a position where they are
under the supervision, direction, or evalua-
tion of a Government employee.

(2) Be placed in a position of command, su-
pervision, administration or control over
Government personnel, or over personnel of
other Contractors under other EPA con-
tracts, or become a part of the Government
organization.

(3) Be used in administration or super-
vision of Government procurement activi-
ties.

(c) Employee relationship. (1) The services to
be performed under this contract do not re-
quire the Contractor or his/her personnel to
exercise personal judgment and discretion on
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behalf of the Government. Rather the Con-
tractor’s personnel will act and exercise per-
sonal judgment and discretion on behalf of
the Contractor.

(2) Rules, regulations, directives, and re-
quirements that are issued by the U.S. Envi-
ronmental Protection Agency under its re-
sponsibility for good order, administration,
and security are applicable to all personnel
who enter the Government installation or
who travel on Government transportation.
This is not to be construed or interpreted to
establish any degree of Government control
that is inconsistent with a non-personal
services contract.

(d) Inapplicability of employee benefits. This
contract does not create an employer-em-
ployee relationship. Accordingly, entitle-
ments and benefits applicable to such rela-
tionships do not apply.

(1) Payments by the Government under
this contract are not subject to Federal in-
come tax withholdings.

(2) Payments by the Government under
this contract are not subject to the Federal
Insurance Contributions Act.

(3) The Contractor is not entitled to unem-
ployment compensation benefits under the
Social Security Act, as amended, by virtue
of performance of this contract.

(4) The Contractor is not entitled to work-
man’s compensation benefits by virtue of
this contract.

(5) The entire consideration and benefits to
the Contractor for performance of this con-
tract is contained in the provisions for pay-
ment under this contract.

(e) Notice. It is the Contractor’s, as well as,
the Government’s responsibility to monitor
contract activities and notify the Con-
tracting Officer if the Contractor believes
that the intent of this clause has been or
may be violated.

(1) The Contractor should notify the Con-
tracting Officer in writing promptly, within

(to be negotiated and inserted into
the basic contract at contract award) cal-
endar days from the date of any incident
that the Contractor considers to constitute a
violation of this clause. The notice should
include the date, nature and circumstance of
the conduct, the name, function and activity
of each Government employee or Contractor
official or employee involved or knowledge-
able about such conduct, identify any docu-
ments or substance of any oral communica-
tion involved in the conduct, and the esti-
mate in time by which the Government must
respond to this notice to minimize cost,
delay or disruption of performance.

(2) The Contracting Officer will promptly,
within (to be negotiated and inserted
into the basic contract at contract award)
calendar days after receipt of notice, respond
to the notice in writing. In responding, the
Contracting Officer will either:
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(i) Confirm that the conduct is in violation
and when necessary direct the mode of fur-
ther performance,

(ii) Countermand any communication re-
garded as a violation,

(iii) Deny that the conduct constitutes a
violation and when necessary direct the
mode of further performance; or

(iv) In the event the notice is inadequate
to make a decision, advise the Contractor
what additional information is required, and
establish the date by which it should be fur-
nished by the Contractor and the date there-
after by which the Government will respond.

(End of clause)

[64 FR 30444, June 8, 1999]

1552.242-70 Indirect costs.

As prescribed in 1542.705-70, insert the
following clause in all cost-reimburse-
ment type contracts. If ceilings are not
being established, enter ‘‘not applica-
ble’ in (c).

INDIRECT COSTS (APR 1984)

(a) In accordance with paragraph (d) of the
‘‘Allowable Cost and Payment’ clause, the
final indirect cost rates applicable to this
contract shall be established between the
Contractor and the appropriate Government
representative (EPA, other Government
agency, or auditor), as provided by FAR
42.703-1(a). EPA’s procedures require a Con-
tracting Officer determination of indirect
cost rates for its contracts. In those cases
where EPA is the cognizant agency (see FAR
42.705-1), the final rate proposal shall be sub-
mitted to the cognizant audit activity and to
the following designated Contracting Officer:
Environmental Protection Agency, Chief,
Cost Policy and Rate Negotiation Branch
(3804F), Cost Advisory and Financial Anal-
ysis Division, Washington, DC 20460.

Where EPA is not the cognizant agency, the
final rate proposal shall be submitted to the
above-cited address, to the cognizant audit
agency, and to the designated Contracting
Officer of the cognizant agency. Upon estab-
lishment of the final indirect cost rates, the
Contractor shall submit an executed Certifi-
cate of Current Cost or Pricing Data (see
FAR 15.406-2) applicable to the data fur-
nished in connection with the final rates to
the cognizant audit agency. The final rates
shall be contained in a written under-
standing between the Contractor and the ap-
propriate Government representative. Pursu-
ant to the ‘‘Allowable Cost and Payment”
clause, the allowable indirect costs under
this contract shall be obtained by applying
the final agreed upon rate(s) to the appro-
priate bases.

48 CFR Ch. 15 (10-1-14 Edition)

(b) Until final annual indirect cost rates
are established for any period, the Govern-
ment shall reimburse the contractor at bill-
ing rates established by the appropriate Gov-
ernment representative in accordance with
FAR 42.704, subject to adjustment when the
final rates are established. The established
billing rates are currently as follows:

Cost center Period Rate

These billing rates may be prospectively or
retroactively revised by mutual agreement,
at the request of either the Government or
the Contractor, to prevent substantial over-
payment or underpayment.

(c) Notwithstanding the provisions of para-
graphs (a) and (b) of this clause, ceilings are
hereby established on indirect costs reim-
bursable under this contract. The Govern-
ment shall not be obligated to pay the Con-
tractor any additional amount on account of
indirect costs in excess of the ceiling rates
listed below:

Cost center Period Rate Base

(End of clause)

[49 FR 8867, Mar. 8, 1984, as amended at 59 FR
18977, Apr. 21, 1994; 64 FR 3876, Jan. 26, 1999]

1552.242-72 Financial
contracting officer.

As prescribed in 1542.705 (b), insert
the following clause:

administrative

FINANCIAL ADMINISTRATIVE CONTRACTING
OFFICER (OCT 2000)

(a) A Financial Administrative Con-
tracting Officer (FACO) is responsible for
performing certain post-award functions re-
lated to the financial aspects of this contract
when the EPA is the cognizant federal agen-
cy. These functions include the following du-
ties:

(1) Review the contractor’s compensation
structure and insurance plan.

(2) Negotiate advance agreements applica-
ble to treatment of costs and to Independent
Research & Development/Bid and Proposal
costs.

(3) Negotiate changes to interim billing
rates and establish final indirect cost rates
and billing rates.

(4) Prepare findings of fact and issue deci-
sions related to financial matters under the
Disputes clause, if appropriate.

(5) In connection with Cost Accounting
Standards:
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(A) Determine the adequacy of the contrac-
tor’s disclosure statements;

(B) Determine whether the disclosure
statements are in compliance with Cost Ac-
counting Standards and FAR part 31;

(C) Determine the contractor’s compliance
with Cost Accounting Standards and disclo-
sure statements, if applicable; and

(D) Negotiate price adjustments and exe-
cute supplemental agreements under the
Cost Accounting Standards clauses at FAR
52.230-3, 52.230-4, and 52.230-5.

(6) Review, approve or disapprove, and
maintain surveillance of the contractor’s
purchasing system.

(7) Perform surveillance, resolve issues,
and establish any necessary agreements re-
lated to the contractor’s cost/schedule con-
trol system, including travel policies/proce-
dures, allocation and cost charging method-
ology, timekeeping and labor distribution
policies and procedures, subcontract pay-
ment practices, matters concerning relation-
ships between the contractor and its affili-
ates and subsidiaries, and consistency be-
tween bid and accounting classifications.

(8) Review, resolve issues, and establish
any necessary agreements related to the con-
tractor’s estimating system.

(b) The FACO shall consult with the con-
tracting officer whenever necessary or appro-
priate and shall forward a copy of all agree-
ments/decisions to the contracting officer
upon execution.

(c) The FACO for this contract is:

(End of clause)

[656 FR 58929, Oct. 3, 2000]

1552.245-70 Government property.

As prescribed in 1545.107(a), insert a
clause substantially the same as fol-
lows:

GOVERNMENT PROPERTY (SEP 2009)

(a) The contractor shall not fabricate or
acquire, on behalf of the Government, either
directly or indirectly through a subcontract,
any item of property without prior written
approval from the Contracting Officer. If the
Contracting Officer authorizes the con-
tractor to acquire and/or fabricate equip-
ment for use in the performance of this con-
tract, the equipment shall be subject to the
provisions of the ‘‘Government Property’’
clause and listed on the contract via con-
tract modification.

(b) If the Government provides item(s) of
Government property to the contractor for
use in the performance of this contract, this
property shall be used and maintained by the

15652.245-70

contractor in accordance with the provisions
of the ““Government Property’’ clause.

The “EPA Contract Property Administra-
tion Requirements’ provided below apply to
this contract.

U.S. ENVIRONMENTAL PROTECTION AGENCY

Contract Property Administration Requirements

1. Purpose. This document sets forth the re-
quirements for the U.S. Environmental Pro-
tection Agency (EPA) contractors per-
forming Government property management
responsibilities under EPA contracts. These
requirements supplement those contained in
the Government Property clause(s) and Part
45 Government Property of the Federal Ac-
quisition Regulation (FAR).

2. Contract Property Administration (CPAR)

a. EPA Delegation. EPA delegates all con-
tract property administration to the EPA
Contract Property Coordinator (CPC). The
delegations apply to all EPA contracts
issued with or that have the potential to re-
ceive, purchase or acquire Government Prop-
erty or include the Government Property
clauses. In addition to administering all con-
tract property, the CPC provides technical
expertise and assistance to the Contracting
Officer (CO) and Contracting Officer Tech-
nical Representative (COTR) relative to Gov-
ernment Property.

b. DCMA Re-delegation. The CPC may re-
quest support for contract property manage-
ment oversight, including property adminis-
tration and plant clearance, from the De-
fense Contract Management Agency (DCMA).
If DCMA agrees to provide support, DCMA
will notify the contractor of the assigned
property administrator (PA) and plant clear-
ance officer (PLCO). The DCMA PA is avail-
able to the contractor for assistance in all
matters of property administration. Not-
withstanding the delegation, as necessary,
the contractor may contact the EPA CO. In
the event of a disagreement between the con-
tractor and the DCMA PA, the contractor
should seek resolution from the CO. Unless,
otherwise directed in the contract, or this
document, all originals of written informa-
tion or reports, except direct correspondence
between the contractor and the DCMA PA,
relative to Government property, should be
forwarded to the administrative CO assigned
to this contract and the CPC.

c. Disagreements. Notwithstanding the dele-
gation(s), as necessary, the contractor may
contact the CO. In the event of a disagree-
ment between the contractor and the PA or
the CPC the contractor should seek resolu-
tion from the CO.

3. Requests for Government Property.

In accordance with FAR 45.102, the con-
tractor shall furnish all property required
for performing Government contracts. If a
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contractor believes that Government prop-
erty is required for performance of the con-
tract, the contractor shall submit a written
request to the CO. At a minimum, the re-
quest shall contain the following elements:

a. Contract number for which the property
is required.

b. An item(s) description, quantity and es-
timated cost.

c. Certification that no like contractor
property exists which could be utilized.

d. A detailed description of the task-re-
lated purpose of the property.

e. Explanation of negative impact if prop-
erty is not provided by the Government.

f. Lease versus purchase analysis shall be
furnished with the request to acquire prop-
erty on behalf of the Government, with the
exception of requests for material purchases.
The contractor may not proceed with acqui-
sition of property on behalf of the Govern-
ment until receipt of written authorization
from the Contracting Officer.

4. Transfer of Government Property. The Con-
tracting Officer initiates the transfer of the
government property via a contract modi-
fication. The transferor (EPA or another
contractor) shall provide to the transferee,
the receiving contractor, the information
needed to establish and maintain the prop-
erty records required of FAR 52.245-1, as well
as all of the applicable data elements re-
quired by Attachment 1 of this clause. The
transferee, the receiving contractor, should
perform a complete inventory of the prop-
erty before signing the acceptance document
for the property. Accountability will trans-
fer to the receiving contractor upon receipt
and acceptance of the property, in accord-
ance with FAR 45.106.

5. Records of Government Property.

a. In accordance with FAR 52.245-1, the
contractor shall create and maintain records
of all Government property, regardless of
value, including property provided to and in
the possession of a subcontractor. Material
provided by the Government or acquired by
the contractor and billed as a direct charge
to the contract is Government property and
records must be established as such.

b. The Contractor shall identify all Super-
fund property and designate it as such both
on the item and on the Government property
record. If it is not practicable to tag the
item, the contractor shall write the ID num-
ber on a tag, card or other entity that may
be kept with the item or in a file.

c. Support documentation used for posting
entries to the property record shall provide
complete, current and auditable data. En-
tries shall be posted to the record in a timely
manner following an action.

d. For Government vehicles, in addition to
the data elements required by EPA, the con-
tractor shall also comply with the General
Services Administration (GSA) and Depart-
ment of Energy (DOE) record and report re-

48 CFR Ch. 15 (10-1-14 Edition)

quirements supplied with all EPA provided
motor vehicles. If the above requirements
were not provided with the vehicle, the con-
tractor shall notify the designated CPC and
the Fleet Manager.

e. When Government property is disclosed
to be in the management and/or control of
the contractor but not provided under any
contract, the contractor shall record and re-
port the property in accordance with FAR
52.245-1.

6. Inventories of Government Property. The
contractor shall conduct a complete physical
inventory of EPA property at least once per
year. The contractor shall report the results
of the inventory, including any discrep-
ancies, to the CO. Reconciliation of discrep-
ancies shall be completed in accordance with
the schedule negotiated with the CO. See
section 10 herein, Contract Closeout, for in-
formation on final inventories.

7. Reports of Government Property. EPA re-
quires an annual summary report, for each
contract, by contract number, of Govern-
ment property in the contractor’s posses-
sion. The annual summary is due as of Sep-
tember 30th of each year, and upon contract
termination or expiration.

a. For each classification listed on the
EPA Property Report form, with the excep-
tion of material, the contractor shall provide
the total acquisition cost and total quantity.
If there are zero items in a classification, or
if there is an ending balance of zero, the clas-
sification must be listed with zeros in the
quantity and acquisition cost columns.

b. For material, the contractor shall pro-
vide the total acquisition cost only.

c. Property classified as Plant Equipment,
Superfund and Special Test Equipment must
be reported on two separate lines. The first
line shall include the total acquisition cost
and quantity of all items or systems with a
unit acquisition cost of $25,000 or more. The
second line shall include the total acquisi-
tion cost and quantity of all items with a
unit acquisition cost of less than $25,000.

d. For items comprising a system, which is
defined as ‘‘a group of interacting items
functioning as a complex whole,”” the con-
tractor may maintain the record as a system
noting all components of the system under
the main component or maintain individual
records for each item. However, for the an-
nual report of Government property the
components must be reported as a system
with one total dollar amount for the system,
if that system total is $25,000 or more.

e. The reports are to be received at EPA by
the CPC by October 5th of each year.

f. Distribution shall be as follows:

Original to: CPC
One copy: CO

g. Contractors are required to comply with
GSA and DOE special reporting requirements
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for motor vehicles. A statement of these re-
quirements will be provided by the EPA Fa-
cility Management and Services Division
(FMSD) concurrent with receipt of each ve-
hicle.

h. The contractor shall provide detailed re-
ports on an as-needed basis, as may be re-
quested by the CO or the CPC.

8. Disposition of Government Property. The
disposition process is composed of three dis-
tinct phases: identification, reporting, and
final disposition.

a. Identification. The disposition process be-
gins with the contractor identifying Govern-
ment property that is no longer required for
contract performance. Effective contract
property management systems provide for
identification of excess as it occurs. Once
Government property has been determined
to be excess to the accountable contract, it
must be screened against the contractor’s
other EPA contracts for further use. If the
property may be reutilized, the contractor
shall notify the CO in writing. Government
property will be transferred via contract
modifications to other contracts only when
the COs on both the current contract and the
receiving contract authorize the transfer.

b. Reporting.

(i) EPA. Government property shall be re-
ported in accordance with FAR 52.245-1. The
Standard Form, SF 1428, Inventory Disposal
Schedule, provides the format for reporting
excess Government property. Instructions
for completing and when to use the form
may be found at FAR 52.245-1(j). Forward the
completed SF 1428 to the CPC. The SF 1428 is
available at http:/www.arnet.gov/far/current/
hitml/FormsStandards4.html. Superfund prop-
erty must contain a Superfund notification
and the following language must be dis-
played on the form: ‘“Note to CO: Reimburse-
ment to the EPA Superfund is required.”

(ii) DCMA. If the EPA contract has been
re-delegated to DCMA, the excess items will
be entered into the Plant Clearance Auto-
mated Reutilization Screening System
(PCARSS). Access and information per-
taining to this system may be addressed to
the DCMA Plant Clearance Officer (PLCO).

c. Disposition Instructions.

(i) Retention. When Government property is
identified as excess, the CO may direct the
contractor in writing to retain all or part of
the excess Government Property under the
current contract for possible future require-
ments.

(ii) Return to EPA. When Government prop-
erty is identified as excess, the CO may di-
rect the contractor in writing to return
those items to EPA inventory. The con-
tractor shall ship/deliver the property in ac-
cordance with the instructions provided by
the CO.

(iii) Transfer. When Government property
is identified as excess, the CO may direct the
contractor in writing to transfer the prop-
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erty to another EPA contractor. The con-
tractor shall transfer the property by ship-
ping it in accordance with the instructions
provided by the CO. To effect transfer of ac-
countability, the contractor shall provide
the recipient of the property with the appli-
cable data elements set forth in Attachment
1 of this clause.

(iv) Sale. If GSA or the DCMA PLCO con-
ducts a sale of the excess Government prop-
erty, the contractor shall allow prospective
bidders access to property offered for sale.

(v) Abandonment. Abandoned property must
be disposed of in a manner that does not en-
danger the health and safety of the public. If
the contract is delegated to DCMA and the
contractor has input EPA property into the
PCARSS system, the EPA Property Utiliza-
tion Officer (PUO) shall notify the CO. The
CO shall notify the contractor in writing of
those items EPA would like to retain, have
returned or transferred to another EPA con-
tractor. The contractor shall notify the
DCMA PLCO and request withdrawal of
those items from the inventory schedule.
The contractor shall update the Government
property record to indicate the disposition of
the item and to close the record. The con-
tractor shall also obtain either a signed re-
ceipt or proof of shipment from the recipi-
ent. The contractor shall notify the CO when
all actions pertaining to disposition have
been completed. The contractor shall com-
plete an EPA Property report with changes,
to include supporting documentation of com-
pleted disposition actions and submit it to
the CPC.

9. Decontamination. In addition to the re-
quirements of the ‘“‘Government Property’’
clause and prior to performing disposition of
any EPA Government Property, the con-
tractor shall certify in writing that the prop-
erty is free from contamination by any haz-
ardous or toxic substances.

10. Contract Closeout. The contractor shall
complete a physical inventory of all Govern-
ment property at contract completion and
the results, including any discrepancies,
shall be reported to the CO. If the contract is
delegated to DCMA, the physical inventory
report will be submitted to the EPA CO and
a copy submitted to the DCMA PA. In the
case of a terminated contract, the contractor
shall comply with the inventory require-
ments set forth in the applicable termi-
nation clause. The results of the inventory,
as well as a detailed inventory listing, must
be forwarded to the CO and if delegated, a
copy to the DCMA PA. In order to expedite
the disposal process, contractors may be re-
quired to, or may elect to submit to the CPC,
an inventory schedule for disposal purposes
up to six (6) months prior to contract com-
pletion. If such an inventory schedule is pre-
pared, the contractor must indicate the ear-
liest date that each item may be disposed.
The contractor shall update all property
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records to show disposal action. The con-
tractor shall notify the CO, and, if delegated,
the DCMA PA, in writing, when all work has
been completed under the contract and all
Government property accountable to the
contract has been disposed. The contractor
shall complete a FINAL EPA Property re-
port with all supporting documentation to
the CPC.

ATTACHMENT 1

Required Data Element—In addition to the
requirements of FAR 52.245-1(f)(vi), Reports
of Government Property, the contractor is
required to maintain, and report the fol-
lowing data elements for EPA Government
property (all elements are not applicable to
material): Name and address of the adminis-
trative Contracting Officer; Name of the con-
tractor representative; Business type; Name
and address of the contract property coordi-
nator; Superfund (Yes/No); No. of Subcon-
tractor/Alternate Locations.

NoTE: For items comprising a system
which is defined as, ‘‘a group of interacting
items functioning as a complex whole,” the
contractor may maintain the record as a sys-
tem noting all components of the system
under the main component or maintain indi-
vidual records for each item. However, for
the Annual Report of Government Property,
the components must be reported as a sys-
tem with one total dollar amount for the
system, if that system total is $25,000 or
more.

(End of clause)

[74 FR 47110, Sept. 15, 2009, as amended at 78
FR 46291, July 31, 2013]

1552.245-71 Government-furnished
data.

As prescribed in 1545.107(b), insert the
following contract clause in any con-
tract that the Government is to fur-
nish the Contractor data. Identify in
the clause the data to be provided.

GOVERNMENT-FURNISHED DATA (SEP 2009)

(a) The Government shall deliver to the
Contractor the Government-furnished data
described in the contract. If the data, suit-
able for its intended use, is not delivered to
the Contractor, the Contracting Officer shall
equitably adjust affected provisions of this
contract in accordance with the ‘‘Changes”
clause when:

(1) The Contractor submits a timely writ-
ten request for an equitable adjustment; and

(2) The facts warrant an equitable adjust-
ment.

(b) Title to Government-furnished data
shall remain in the Government.

48 CFR Ch. 15 (10-1-14 Edition)

(c) The Contractor shall use the Govern-
ment-furnished data only in connection with
this contract.

(d) The following data will be furnished to
the Contractor on or about the time indi-
cated:

(End of clause)

[74 FR 47112, Sept. 15, 2009, as amended at 78
FR 46292, July 31, 2013]

PART 1553—FORMS

Sec.
1553.000 Scope of part.

Subpart 1553.2—Prescription of Forms

1553.213 Small purchases and other sim-
plified purchase procedures.

1553.213-70 EPA Form 1900-8, Procurement
Request/Order.

1553.216 Types of contracts.

156563.216-70 EPA Form 1900-41A, CPAF Con-
tract Summary of Significant Perform-
ance Observation.

15653.216-71 EPA Form 1900-41B, CPAF Con-
tract Individual Performance Event.

1553.232 Contract financing.

1553.232-70 EPA Form 1900-3, Assignee’s Re-
lease.

15563.232-71 EPA Form 1900-4, Assignee’s As-
signment of Refunds, Rebates, Credits
and Other Amounts.

1553.232-72 EPA Form 1900-5, Contractor’s

Assignment of Refunds, Rebates, and
Credits.

1553.232-73 EPA Form 1900-6, Contractor’s
Release.

15563.232-74 EPA Form 1900-10, Contractor’s
Cumulative Claim and Reconciliation.
1553.232-75 EPA Form 1900-68, notice of con-

tract costs suspended and/or disallowed.
1553.232-76 [Reserved]

AUTHORITY: Sec. 205(c),
amended, 40 U.S.C. 486(c).

SOURCE: 49 FR 8886, Mar. 8, 1984, unless oth-
erwise noted.

63 Stat. 390, as

EDITORIAL NOTE: Forms referenced in part
15563 do not appear in the Code of Federal
Regulations.

1553.000 Scope of part.

This part prescribes Agency forms for
use in acquisitions and contains re-
quirements and information generally
applicable to the forms.
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Environmental Protection Agency

Subpart 15653.2—Prescription of
Forms

1553.213 Small purchases and other
simplified purchase procedures.

1553.213-70 EPA Form 1900-8, Pro-
curement Request/Order.

As prescribed in 1513.505-2, EPA Form
1900-8 may be used in lieu of Optional
Forms 347 and 348 for individual pur-
chases.

1553.216 Types of contracts.

1553.216-70 EPA Form 1900-41A,
CPAF Contract Summary of Signifi-
cant Performance Observation.

As prescribed in 1516.404-278, EPA
Form 1900-41A shall be used to docu-
ment significant performance observa-
tions under CPAF contracts.

1553.216-71 EPA Form 1900-41B,
CPAF Contract Individual Perform-
ance Event.

As prescribed in 1516.404-278, EPA
Form 1900-41B shall be used to docu-
ment individual performance events
under CPAF contracts.

1553.232

1553.232-70 EPA Form 1900-3, Assign-
ee’s Release.

As prescribed in 1532.805-70(a), the
EPA Form 1900-3 is required to be sub-
mitted by the assignee for cost-reim-
bursement contracts prior to final pay-
ment under the contract.

1553.232-71 EPA Form 1900-4, Assign-
ee’s Assignment of Refunds, Re-
bates, Credits and Other Amounts.

As prescribed in 1532.805-70(b), the

EPA Form 1900-4 must accompany the

assignee’s release prior to final pay-

Contract financing.

1653.232-76

ment under cost-reimbursement con-
tracts.

1553.232-72 EPA Form 1900-5, Con-
tractor’s Assignment of Refunds,
Rebates, and Credits.

As prescribed in 1532.805-70(c), the
EPA Form 1900-5 must be prepared by
the Contractor prior to final payment
under cost-reimbursement contracts
and must accompany the Contractor’s
release.

1553.232-73 EPA Form 1900-6, Con-
tractor’s Release.

As prescribed in 1532.805-70(d), the
EPA Form 1900-6 must be submitted by
the Contractor under cost-reimburse-
ment contracts prior to final payment
thereunder.

1553.232-74 EPA Form 1900-10, Con-
tractor’s Cumulative Claim and
Reconciliation.

As prescribed in 1532.170(a), the EPA
Form 1900-10 shall be used for an ac-
counting of the cumulative charges and
costs for cost-reimbursement contracts
from the inception of the contract to
completion. It shall be submitted by
the Contractor along with the comple-
tion voucher.

1553.232-75 EPA Form 1900-68, notice
of contract costs suspended and/or
disallowed.

As prescribed in 1532.170(b), the Con-
tracting Officer shall insert EPA Form
1900-68 in all cost-reimbursement type
and fixed-rate type contracts.

[61 FR 29318, June 10, 1996]

1553.232-76 [Reserved]

PARTS 1554-1599 [RESERVED]
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SUBCHAPTER A—GENERAL

PART 1600 [RESERVED]

PART 1601—FEDERAL ACQUISITION
REGULATIONS SYSTEM

Subpart 1601.1—Purpose, Authority,
Issuance

Sec.
1601.101
1601.102

Purpose.

Authority.

1601.103 Applicability.

1601.104 Issuance.

1601.104-1 Publication and code arrange-
ment.

1601.104-2 Arrangement of regulation.

1601.106 OMB approval under the Paperwork
Reduction Act.

Subpart 1601.3—Agency Acquisition
Regulation (FEHBAR)

1601.301 Policy.

AUTHORITY: 5 U.S.C. 8913; 40 U.S.C. 486(c); 48
CFR 1.301.

SOURCE: 52 FR 16037, May 1, 1987, unless
otherwise noted.

Subpart 1601.1—Purpose,
Authority, Issuance

1601.101 Purpose.

(a) This subpart establishes chapter
16, Office of Personnel Management
Federal Employees Health Benefits Ac-
quisition Regulation, within title 48,
the Federal Acquisition Regulation
System, of the Code of Federal Regula-
tions. The short title of this regulation
shall be FEHBAR.

(b) The purpose of the FEHBAR is to
implement and supplement the Federal
Acquisition Regulation (FAR) specifi-
cally for acquiring and administering
contracts with health insurance car-
riers in the Federal Employees Health
Benefits Program (FEHBP).

1601.102 Authority.

(a) The FEHBAR is issued by the Di-
rector of the Office of Personnel Man-
agement in accordance with the au-
thority of 5 U.S.C. chapter 89 and other
applicable law and regulation.

(b) The FEHBAR does not replace or
incorporate regulations found at 5 CFR

part 890, which provides the sub-
stantive policy guidance for adminis-
tration of the FEHBP under 5 U.S.C.
Chapter 89. The following is the order
of precedence in interpreting a con-
tract provision under the FEHBP:

(1) 5 U.S.C. Chapter 89;

(2) 5 CFR part 890;

(3) 48 CFR Chapters 1 and 16;

(4) The FEHBP contract.

[62 FR 16037, May 1, 1987, as amended at 59
FR 14764, Mar. 30, 1994]

1601.103 Applicability.

The FAR is generally applicable to
contracts negotiated in the FEHBP
pursuant to 5 U.S.C. chapter 89. The
FEHBAR implements and supplements
the FAR where necessary to identify
basic and significant acquisition poli-
cies unique to the FEHBP.

1601.104 Issuance.

1601.104-1 Publication and code ar-
rangement.

(a) The FEHBAR and its subsequent
changes are published in

(1) Daily issues of the FEDERAL REG-
ISTER; and

(2) Cumulative form of the Code of
Federal Regulations.

(b) The FEHBAR is issued as chapter
16 of title 48 of the Code of Federal
Regulations.

1601.104-2 Arrangement of regulation.

(a) General. The FEHBAR conforms
with the arrangement and numbering
system prescribed by FAR 1.104. How-
ever, when a FAR part or subpart is
adequate for use without further OPM
implementation or supplementation,
there will be mno corresponding
FEHBAR ©part, subpart, etc. The
FEHBAR is to be used in conjunction
with the FAR and the order for use is:

(1) FAR;

(2) FEHBAR.

(b) Citation. (1) In formal documents,
such as legal briefs, citation of chapter
16 material that has been published in
the FEDERAL REGISTER will be to title
48 of the Code of Federal Regulations.

(2) In informal documents, any sec-
tion of chapter 16 may be identified as
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1601.106

“FEHBAR”
number.

followed by the section

1601.106 OMB approval under the Pa-
perwork Reduction Act.

The Paperwork Reduction Act of 1980
(Pub. L. 96-511) requires Federal agen-
cies to obtain approval from the Office
of Management and Budget (OMB) be-
fore collecting information from ten or
more members of the public. The infor-
mation collection and recordkeeping
requirements contained in this regula-
tion have been approved by the OMB.
The following OMB control numbers
apply.

Provision Control No.
FEHBAR 1604.705 .......cocooviiiiiiciciicccceens 3206-0145
FAR 9.1 ... 3206-0145

[62 FR 16037, May 1, 1987. Redesignated at 70
FR 31378, June 1, 2005]

Subpart 1601.3—Agency
Acquisition Regulation (FEHBAR)

1601.301 Policy.

(a) Procedures, contract clauses, and
other aspects of the acquisition process
for contracts in the FEHBP shall be
consistent with the principles of the
FAR. Changes to the FAR that are oth-
erwise authorized by statute or appli-
cable regulation, dictated by the prac-
tical realities associated with the
unique nature of health care procure-
ments, or necessary to satisfy specific
needs of the Office of Personnel Man-
agement shall be implemented as
amendments to the FEHBAR and pub-
lished in the FEDERAL REGISTER, Or as
deviations to the FAR in accordance
with FAR subpart 1.4.

(b) Internal procedures, instructions,
and guides that are necessary to clarify
or implement the FEHBAR within OPM
may be issued by agency officials spe-
cifically designated by the Director,
OPM. Normally, such designations will
be specified in the OPM Administrative
Manual, which is routinely available to
agency employees and will be made
available to interested outside parties
upon request. Clarifying or imple-
menting procedures, instructions, and
guides issued pursuant to this section
of the FEHBAR must—

48 CFR Ch. 16 (10-1-14 Edition)

(1) Be consistent with the policies
and procedures contained in this regu-
lation as implemented and supple-
mented from time to time; and

(2) Follow the format, arrangement,
and numbering system of this regula-
tion to the extent practicable.

PART 1602—DEFINITIONS OF
WORDS AND TERMS

Sec.
1602.000-70 Scope of part.

Subpart 1602.1—Definitions of FEHBP Terms

1602.170 Definition of terms.

1602.170-1 Carrier.

1602.170-2 Community rate.

1602.170-3 Comprehensive medical plan.

1602.170-4 Contractor.

1602.170-5 Cost or pricing data.

1602.170-6 Director.

1602.170-7 Experience rate.

1602.170-8 FEHBP.

1602.170-9 Health benefits plan.

1602.170-10 Letter of credit.

1602.170-11 Negotiated benefits contracts.

1602.170-12 OPM.

1602.170-13 Similarly
groups.

1602.170-14 FEHB-specific medical loss ratio
threshold calculation.

1602.170-15 Subcontractor.

1602.170-16 Large Provider Agreement.

AUTHORITY: 5 U.S.C. 8913; 40 U.S.C. 486(c); 48
CFR 1.301.

SOURCE: 52 FR 16038, May 1, 1987, unless
otherwise noted.

sized subscriber

1602.000-70

This part defines words and terms
commonly used in this regulation.

Scope of part.

Subpart 1602.1—Definitions of
FEHBP Terms

1602.170 Definition of terms.

In this chapter, unless otherwise in-
dicated, the following terms have the
meaning set forth in this subpart.

1602.170-1 Carrier.

Carrier means a voluntary associa-
tion, corporation, partnership, or other
nongovernmental organization which is
lawfully engaged in providing, deliv-
ering, paying for, or reimbursing the
cost of health care services under
group insurance policies or contracts,
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medical or hospital service agree-
ments, membership or subscription
contracts, including a health mainte-
nance organization, a nonprofit hos-
pital and health service corporation, or
any other entity providing a plan of
health insurance, health benefits or
health services, in consideration of pre-
miums or other periodic charges pay-
able to the carrier.

[62 FR 47573, Sept. 10, 1997]

1602.170-2 Community rate.

(a) Community rate means a rate of
payment based on a per member per
month capitation rate or its equivalent
that applies to a combination of the
subscriber groups for a comprehensive
medical plan carrier. References in this
subchapter to ‘‘a combination of cost
and price analysis’ relating to the ap-
plicability of policy and contract
clauses refer to comprehensive medical
plan carriers using community rates.

(b) Adjusted community rate means a
community rate which has been ad-
justed for expected use of medical re-
sources of the FEHBP group. An ad-
justed community rate is a prospective
rate and cannot be retroactively re-
vised to reflect actual experience, utili-
zation, or costs of the FEHBP group,
except as described in §1615.402(c)(4).

[656 FR 27414, July 2, 1990, as amended at 62
FR 47573, Sept. 10, 1997; 76 FR 38284, June 29,
2011]

1602.170-3 Comprehensive
plan.

medical

Comprehensive Medical Plan means a
plan as defined under 5 U.S.C. 8903(4).

1602.170-4 Contractor.
Contractor means carrier.

1602.170-5 Cost or pricing data.

(a) Experience-rated carriers. Cost or
pricing data for experience-rated car-
riers includes:

(1) Information such as claims data;

(2) Actual or negotiated benefits pay-
ments made to providers of medical
services for the provision of healthcare,
such as capitation not adjusted for spe-
cific groups, including mental health
benefits capitation rates, per diems,
and Diagnostic Related Group (DRG)
payments;

1602.170-7

(3) Cost data;

(4) Utilization data; and

(5) Administrative expenses and re-
tentions, including capitated adminis-
trative expenses and retentions.

(b) Community rated carriers. Cost or
pricing data for community rated car-
riers is the specialized rating data used
by carriers in computing a rate that is
appropriate for the Federal group and
similarly sized subscriber groups
(SSSGs). Such data include, but are
not limited to, capitation rates; pre-
scription drug, hospital, and office visit
benefits utilization data; trend data;
actuarial data; rating methodologies
for other groups; standardized presen-
tation of the carrier’s rating method
(age, sex, etc.) showing that the factor
predicts utilization; tiered rates infor-
mation; ‘“‘step-up’’ factors information;
demographics such as family size; spe-
cial benefit loading capitations; and
adjustment factors for capitation.
After the 2012 plan year, reconciled
rates for community rated -carriers,
other than those required by state law
to use Traditional Community Rating
(TCR), will be required to meet an
FEHB-specific medical 1loss ratio
threshold published annually in OPM’s
rate instructions to FEHB carriers.

[62 FR 47574, Sept. 10, 1997, as amended at 70
FR 31378, June 1, 2005; 76 FR 38285, June 29,
2011]

1602.170-6 Director.

Director means the Director of the Of-
fice of Personnel Management.

[62 FR 16038, May 1, 1987. Redesignated at 62
FR 47574, Sept. 10, 1997]

1602.170-7 Experience-rate.

Ezxperience-rate means a rate for a
given group that is the result of that
group’s actual paid claims, administra-
tive expenses (including capitated ad-
ministrative expenses), retentions, and
estimated claims incurred but not re-
ported, adjusted for benefit modifica-
tions, utilization trends, and economic
trends. Actual paid claims include any
actual or negotiated benefits payments
made to providers of services for the
provision of healthcare such as capita-
tion not adjusted for specific groups,
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including mental health benefits capi-
tation rates, per diems, and DRG pay-
ments.

[70 FR 31378, June 1, 2005]

1602.170-8 FEHBP.

FEHBP means the Federal Employees
Health Benefits Program.

[62 FR 16038, May 1, 1987. Redesignated at 62
FR 47574, Sept. 10, 1997]

1602.170-9 Health benefits plan.

Health benefits plan means a group in-
surance policy, contract, medical or
hospital service agreement, member-
ship or subscription contract, or simi-
lar group arrangements provided by a
carrier for the purpose of providing, ar-
ranging for, delivering, paying for, or
reimbursing any of the costs of health
care services.

[62 FR 47574, Sept. 10, 1997]

1602.170-10 Letter of credit.

Letter of credit means the method by
which certain carriers, and their under-
writers if authorized, receive recurring
premium payments and contingency
reserve payments by drawing against a
commitment (certified by a responsible
OPM official) which specifies a dollar
amount available. For each carrier par-
ticipating in the letter of credit ar-
rangement for payment under this
part, the terms ‘‘carrier reserves,” and
‘‘special reserves’ include any balance
in the carrier’s letter of credit account.

[63 FR 51783, Dec. 23, 1988, as amended at 57
FR 14359, Apr. 20, 1992. Redesignated at 62 FR
47574, Sept. 10, 1997]

1602.170-11 Negotiated benefits con-
tracts.

Negotiated  benefits contracts are
FEHBP contracts in which benefits
provided and subscription income are
based on either community rating or
experience rating.

[62 FR 47574, Sept. 10, 1997]

1602.170-12 OPM.

OPM means the Office of Personnel
Management.

[62 FR 16038, May 1, 1987. Redesignated at 53
FR 51783, Dec. 23, 1988 and further redesig-
nated at 62 FR 47574, Sept. 10, 1997]

48 CFR Ch. 16 (10-1-14 Edition)

1602.170-13 Similarly sized subscriber
groups.

(a) Similarly sized subscriber groups
(SSSGs) are a comprehensive medical
plan carrier’s two employer groups
that:

(1) As of the date specified by OPM in
the rate instructions, have a subscriber
enrollment closest to the FEHBP sub-
scriber enrollment; and,

(2) Use any rating method other than
retrospective experience rating; and,

(3) Meet the criteria specified in the
rate instructions issued by OPM.

(b) Any group with which an FEHB
carrier enters into an agreement to
provide health care services is a poten-
tial SSSG (including separate lines of
business, government entities, groups
that have multi-year contracts, and
groups having point-of-service prod-
ucts).

(c) Exceptions to the general rule
stated in paragraph (b) of this section
are (and the following groups must be
excluded from SSSG consideration):

(1) Groups the carrier rates by the
method of retrospective experience rat-
1ng;

(2) Groups consisting of the carrier’s
own employees;

(3) Medicaid groups, Medicare groups,
and groups that have only a stand
alone benefit (such as dental only);

(4) A purchasing alliance whose rate-
setting is mandated by the State or
local government.

(d) OPM shall determine the FEHBP
rate by selecting the lower of the two
rates derived by using rating methods
consistent with those used to derive
the SSSG rates.

[62 FR 47574, Sept. 10, 1997]

1602.170-14 FEHB-specific medical
loss ratio threshold calculation.

(a) Medical Loss Ratio (MLR) means
the ratio of plan incurred claims, in-
cluding the issuer’s expenditures for
activities that improve health care
quality, to total premium revenue de-
termined by OPM, as defined by the
Department of Health and Human
Services in 45 CFR part 158.

(b) The FEHB-specific MLR will be
calculated on an annual basis. This
FEHB-specific MLR will be measured
against an FEHB-specific MLR thresh-
old to be put forth by OPM no later
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than 12 calendar months before the be-
ginning of plan years 2014 and beyond.
OPM will publish the FEHB-specific
MLR threshold no later than 8 months
before the beginning of plan year 2013.

(c) In place of the credibility adjust-
ment at 45 CFR 158.230-158.232, OPM
will set a separate credibility adjust-
ment to account for the special cir-
cumstances of small FEHB plans in an-
nual rate instructions to carriers.

[77 FR 19524, Apr. 2, 2012]

1602.170-15 Subcontractor.

Subcontractor means any supplier,
distributor, vendor, or firm that fur-
nishes supplies or services to or for a
prime contractor or another subcon-
tractor, except for providers of direct
medical services or supplies pursuant
to the Carrier’s health benefits plan.

[62 FR 16038, May 1, 1987. Redesignated at 53
FR 51783, Dec. 23, 1988, and further redesig-
nated at 55 FR 27414, July 2, 1990; 62 FR 47574,
Sept. 10, 1997 and 76 FR 38285, June 29, 2011]

1602.170-16 Large
ment.

Provider Agree-

(a) Large Provider Agreement means an
agreement between—

(1) An FEHB carrier, at least 25 per-
cent of which total contracts are FEHB
enrollee contracts, and

(2) A vendor of services or supplies
such as mail order pharmacy services,
pharmacy benefit management serv-
ices, mental health and/or substance
abuse management services, preferred
provider organization services, utiliza-
tion review services, and/or large case
or disease management services. This
representative list includes organiza-
tions that own or contract with direct
providers of healthcare or supplies, or
organizations that process claims or
manage patient care. A hospital is not
considered to be a vendor for purposes
of this chapter.

(i) Where the total costs charged to
the FEHB carrier for a contract term
for FEHB members, including benefits
and services, are reasonably expected
to exceed 5 percent of the carrier’s
total FEHB benefits costs, or

(ii) Where the total administrative
costs charged to the FEHB carrier for
the contract term for FEHB members
are reasonably expected to exceed b
percent of the carrier’s total FEHB ad-

1603.7001

ministrative costs (applicable to agree-
ments where the provider is not re-
sponsible for FEHB benefits costs).

(3) As used in this section, the term
“‘carrier’” does not include local health
plans that serve under an umbrella ar-
rangement with an FEHB carrier.

(b) The FEHB Program Annual Ac-
counting Statement for the FEHB Plan
for the prior contract year will be used
to determine the 5 percent threshold
under Large Provider Agreements.

(c) Large Provider Agreements based
on cost analysis are subject to the pro-
visions of FAR 52.215-2, ‘“‘Audit and
Records-Negotiation.”

(d) Large Provider Agreements based
on price analysis are subject to the
provisions of 48 CFR 1646.301 and
1652.246-70.

[70 FR 31379, June 1, 2005. Redesignated at 76
FR 38285, June 29, 2011]

PART 1603—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

Subpart 1603.70—Misleading, Deceptive,
or Unfair Advertising

Sec.

1603.7001 Policy.

1603.7002 Additional guidelines.
1603.7003 Contract clause.

AUTHORITY: 5 U.S.C. 8913; 40 U.S.C. 486(c); 48
CFR 1.301.

SOURCE: 52 FR 16039, May 1, 1987, unless
otherwise noted.

Subpart 1603.70—Misleading,
Deceptive, or Unfair Advertising

1603.7001 Policy.

(a) OPM prepares and distributes or
makes available to Federal employees
and annuitants a comparison booklet
which presents summary information
and a benefits brochure which details
benefits, limitations, and premium
rates for all participating plans. OPM
does not encourage, support, or reim-
burse participating carriers for the
costs of advertisements. However,
while OPM believes that advertising is
unnecessary, it recognizes that the de-
cision to use advertising rests with
each carrier.
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(b) OPM discourages advertising that
is misleading or deceptive. This in-
cludes advertising that is directed at
other carriers’ plans participating in
the Program and which uses incom-
plete or inappropriate comparisons or
disparaging or minimizing techniques.
Such unfair practices are prejudicial to
the interests of the vast majority of
carriers whose advertising is fair and
accurate.

(c) Failure to conform to the require-
ments of this subpart shall be a mate-
rial breach of the contract and may re-
sult in withdrawal of approval to con-
tinue participation in the FEHB Pro-
gram.

[62 FR 16039, May 1, 1987. Redesignated at 62
FR 47574, Sept. 10, 1997]

1603.7002

Any advertisements which identify a
carrier’s participation in the FEHBP
shall—

(a) Be limited to the merits of the
carrier’s FEHBP plan and shall be lim-
ited to factual statements of the bene-
fits and rates offered by that plan. The
official document for benefit and rate
comparisons among FEHBP plans is
the comparison chart issued by OPM.

(b) Not use the FEHBP logo.

(c) Recognize that the officially ap-
proved plan brochure is the sole con-
tractual statement of benefits, limita-
tions, and exclusions. All advertise-
ments that in any way discuss plan
benefits shall contain the following
statement:

Additional guidelines.

This is a summary (or brief description) of
the features of the (plan’s name). Before
making a final decision, please read the
plan’s officially approved brochure, (bro-
chure number). All benefits are subject to
the definitions, limitations, and exclusions
set forth in the official brochure.

(d) Set forth the rates for the plan, if the
advertisements discuss benefits.

(e) Not give instructions on enrollment.
Statements on enrollment procedures, re-
quirements, or eligibility shall be limited to
those such as:

To sign up, fill out a Health Benefits Reg-
istration Form (Standard Form 2809) from
your personnel office indicating the enroll-
ment you want:

The enrollment codes for (plan’s name) are:

Self Only Enrollment Code

48 CFR Ch. 16 (10-1-14 Edition)

Self and Family = Enrollment Code

The form must then be returned to your
personnel office before the (date) deadline.
Your (plan’s name) coverage will begin the
first pay period in January, (year). If you are
a retired Federal employee and need forms,
contact the Office of Personnel Management
at P.O. Box 809, Washington, DC 20044.

[62 FR 16039, May 1, 1987. Redesignated at 62
FR 47574, Sept. 10, 1997]
1603.7003 Contract clause.

The clause at 1652.203-70 shall be in-
serted in all FEHBP contracts.

[62 FR 16039, May 1, 1987. Redesignated at 62
FR 47574, Sept. 10, 1997]

PART 1604—ADMINISTRATIVE
MATTERS

Subpart 1604.7—Contractor Records
Retention

Sec.
1604.703 Policy.
1604.705 Specific retention periods.

Subpart 1604.9—Taxpayer Identification
Number

1604.970 Taxpayer Identification Number.

Subpart 1604.70—Coordination of Benefits

1604.7001 Coordination of benefits clause.

Subpart 1604.7 1—Disputed Health Benefit
Claims

1604.7101 Filing health benefit claims/court
review of disputed claims.

Subpart 1604.72—Large Provider
Agreements

1604.7201 FEHB Program Large Provider
Agreements.
1604.7202 Large Provider Agreement clause.

AUTHORITY: 5 U.S.C. 8913; 40 U.S.C. 486(c); 48
CFR 1.301.

SOURCE: 52 FR 16039, May 1, 1987, unless
otherwise noted.
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Subpart 1604.7—Contractor
Records Retention

1604.703 Policy.

In view of the unique payment sched-
ules of FEHBP contracts and the com-
pelling need for records retention peri-
ods sufficient to protect the Govern-
ment’s interest, contractors shall be
required to maintain records for peri-
ods determined in accordance with the
provisions of FAR 4.703(b)(1).

1604.705 Specific retention periods.
Unless the contracting officer deter-
mines that there exists a compelling
reason to include only the contract
clause specified by FAR 52.215-2 ‘“‘Audit
& Records—Negotiation,”” the con-
tracting officer shall insert the clause
at 1652.204-70 in all FEHBP contracts.

[62 FR 16039, May 1, 1987, as amended at 62
FR 47574, Sept. 10, 1997]

Subpart 1604.9—Taxpayer
Identification Number

SOURCE: 65 FR 36386, June 8, 2000, unless
otherwise noted.

1604.970 Taxpayer Identification Num-
ber.

Insert the clause at section 1652.204—
73 in all FEHBP contracts.

Subpart 1604.70—Coordination of
Benefits

1604.7001 Coordination
clause.

OPM expects all FEHBP plans to co-
ordinate benefits. Accordingly, the
clause set forth at 1652.204-71 shall be
inserted in all FEHBP contracts.

Subpart 1604.7 1—Disputed Health
Benefit Claims

of benefits

1604.7101 Filing health benefit claims/
court review of disputed claims.

Guidelines for a Federal Employees
Health Benefit (FEHB) Program cov-
ered individual to file a claim for pay-
ment or service and for legal actions on
disputed health benefit claims are
found at 5 CFR 890.105 and 890.107, re-
spectively. The contract clause at

1604.7201

1652.204-72 of this chapter, reflecting
this guidance, must be inserted in all
FEHB Program contracts.

[61 FR 15198, Apr. 5, 1996]

Subpart 1604.72—Large Provider
Agreements

SOURCE: 70 FR 31379, June 1, 2005, unless
otherwise noted.

AUTHORITY: 5 U.S.C. 8913; 40 U.S.C. 486(c); 48
CFR 1.301.

1604.7201 FEHB Program Large Pro-
vider Agreements.

The following provisions apply to all
experience-rated carriers participating
in the FEHB Program:

(a) Notification and information re-
quirements. (1) All experience-rated car-
riers must provide notice to the con-
tracting officer of their intent to enter
into or to make a significant modifica-
tion to a Large Provider Agreement.
Significant modification means a 20%
increase or more in the amount of the
Large Provider Agreement:

(i) Not less than 60 days before enter-
ing into any Large Provider Agree-
ment; and

(ii) Not less than 60 days before exer-
cising renewals or other options, or
making a significant modification.

(2) The carrier’s notification to the
contracting officer must be in writing
and must, at a minimum:

(i) Describe the supplies and/or serv-
ices the proposed provider agreement
will require;

(ii) Identify the proposed basis for re-
imbursement;

(iii) Identify the proposed provider
agreement, explain why the carrier se-
lected the proposed provider, and,
where applicable, what contracting
method it used, including the kind of
competition obtained;

(iv) Describe the methodology the
carrier used to compute the provider’s
profit; and, (v) Describe the provider
risk provisions.

(3) The contracting officer may re-
quest from the carrier any additional
information on a proposed provider
agreement and its terms and condi-
tions prior to a Large Provider award
and during the performance of the
agreement.
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(4) Within 30 days of receiving the
carrier’s notification, the contracting
officer will either give the carrier writ-
ten comments or written notice that
there will be no comments. If the con-
tracting officer comments, the carrier
must respond in writing within 10 cal-
endar days and explain how it intends
to address any concerns.

(5) When computing the carrier’s an-
nual service charge, the contracting of-
ficer will consider how well the carrier
complies with the provisions of this
section, including the advance notifica-
tion requirements, as an aspect of the
carrier’s performance factor.

(6) The contracting officer’s review of
any Large Provider agreement, option,
renewal, or modification will not con-
stitute a determination of the accept-
ability of terms or conditions of any
provider agreement or the allowability
of any costs under the carrier’s con-
tract, nor will it relieve the carrier of
any responsibility for performing the
contract.

48 CFR Ch. 16 (10-1-14 Edition)

(b) Records and inspection. The carrier
must insert in all Large Provider
Agreements the requirement that the
provider will retain and make available
to the Government all records relating
to the agreement as follows:

(1) Records that support the annual
statement of operations—Retain for 6
years after the agreement term ends.

(2) Enrollee records, if applicable—
Retain for 6 years after the agreement
term ends.

(c) Large Provider Agreements based
on cost analysis are subject to the pro-
visions of FAR 52.215-2, ‘“‘Audit and
Records-Negotiation.”

(d) Large Provider Agreements based
on price analysis are subject to the
provisions of 48 CFR 1646.301 and
1652.246-70.

1604.7202 Large Provider Agreement
clause.

The contracting officer will insert
the clause set forth at section 1652.204—
74 in all experience-rated FEHB Pro-
gram contracts.

122



SUBCHAPTER B—ACQUISITION PLANNING

PART 1605—PUBLICIZING
CONTRACT ACTIONS

AUTHORITY: 5 U.S.C. 8913; 40 U.S.C. 486(c); 48
CFR 1.301.

1605.000 Applicability.

FAR part 5 has no practical applica-
tion to the FEHBP because OPM does
not issue solicitations. Eligible con-
tractors (i.e., qualified health benefits
carriers) are identified in accordance
with 5 U.S.C. 8903. Offerors voluntarily
come forth in accordance with proce-
dures provided in 5 CFR part 890.

[562 FR 16039, May 1, 1987]

PART 1606—COMPETITION
REQUIREMENTS

AUTHORITY: 5 U.S.C. 8913; 40 U.S.C. 486(c); 48
CFR 1.301.

1606.001 Applicability.
FAR part 6 has no practical applica-
tion to FEHBP contracts in view of the

statutory exception provided by 5
U.S.C. 8902.

[562 FR 16039, May 1, 1987]

PART 1609—CONTRACTOR
QUALIFICATIONS

Subpart 1609.4—Debarment, Suspension,
and Ineligibility
Sec.
1609.470 Notification of Debarment, Suspen-

sion, and Ineligibility.
1609.471 Contractor certification.

Subpart 1609.70—Minimum Standards for
Health Benefits Carriers

1609.7001 Minimum
benefits carriers.

standards for health

Subpart 1609.7 1—Performance Evaluation

1609.7101 Policy.

1609.7101-1 Community-rated carrier incen-
tive performance elements.

1609.7101-2 Community-rated
formance factors.

AUTHORITY: 5 U.S.C. 8913; 40 U.S.C. 486(c); 48
CFR 1.301.

carrier per-

Subpart 1609.4—Debarment,
Suspension, and Ineligibility

SOURCE: 59 FR 14764, Mar. 30, 1994, unless
otherwise noted.

1609.470 Notification of Debarment,
Suspension, and Ineligibility.

(FAR) 48 CFR, part 9, subpart 9.4 is
supplemented as set out in the certifi-
cation required in 1609.471 by con-
verting the FAR ‘‘offeror’s’” certifi-
cation at (FAR) 48 CFR 52.209-5 into a
carrier’s certification. This change re-
flects the FEHBP’s statutory exemp-
tion from competitive bidding (6 U.S.C.
8902), which obviates the issuance of so-
licitations.

1609.471 Contractor certification.

All FEHBP carriers and applicant
carriers are required to submit the fol-
lowing certification. Applicant carriers
must submit the certification prior to
OPM’s determination on the applica-
tion for approval to participate in the
FEHBP. Current carriers must submit
the certification once, along with their
benefit and rate proposals for the 1995
contract year.

DEBARMENT, SUSPENSION, PROPOSED DEBAR-
MENT, AND OTHER RESPONSIBILITY MAT-
TERS

The Carrier certifies, to the best of its
knowledge and belief, that—

(a) The Carrier and/or any of its Prin-
cipals—

(1) Are ( ) are not ( ) presently debarred,
suspended, proposed for debarment, or de-
clared ineligible for the award of contracts
by any Federal agency;

(2) Have ( ) have not ( ), within a 3-year pe-
riod preceding this certification, been con-
victed of or had a civil judgment rendered
against them for: Commission of fraud or a
criminal offense in connection with obtain-
ing, attempting to obtain, or performing a
public (Federal, state, or local) contract or
subcontract; violation of Federal or state
antitrust statutes relating to the submission
of offers; or commission of embezzlement,
theft, forgery, bribery, falsification or de-
struction of records, making false state-
ments, or receiving stolen property; and

(3) Are ( ) are not ( ) presently indicted for,
or otherwise criminally or civilly charged by
a governmental entity with, commission of
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any of the offenses enumerated in subdivi-
sion (a)(2) of this clause.

(4) The Carrier has ( ) has not ( ), within a
3-year period preceding this certification,
had one or more contracts terminated for de-
fault by any Federal agency.

(b) Principals, for the purposes of this cer-
tification, means officers; directors; owners;
partners; and persons having primary man-
agement or supervisory responsibilities
within a business entity (e.g., general man-
ager; plant manager; head of a subsidiary, di-
vision, or business segment, and similar posi-
tions).

This certification concerns a matter with-
in the jurisdiction of an agency of the United
States and the making of a false, fictitious,
or fraudulent certification may render the
Carrier subject to prosecution under section
1001, title 18, United States Code.

(c) The Carrier shall provide immediate
written notice to the Contracting Officer if,
at any time, the Carrier learns that its cer-
tification was erroneous when submitted or
has become erroneous by reason of changed
circumstances.

(d) A Carrier’s certification that any of the
actions mentioned in the certification exists
will not necessarily result in termination of
the contract. However, the certification, or
the Carrier’s failure to provide such addi-
tional information as requested by the Con-
tracting Officer, will be considered in con-
nection with a determination of the Carrier’s
responsibility under subpart 1609.70, Min-
imum Standards for Health Benefits Car-
riers.

(e) Nothing contained in the certification
shall be construed to require establishment
of a system of records in order to render, in
good faith, the certification required by this
section. The knowledge and information of
the Carrier is not required to exceed that
which is normally possessed by a prudent
person in the ordinary course of business
dealings.

(f) The certification in this section is a ma-
terial representation of fact upon which reli-
ance is placed by the Contracting Officer. If
it is later determined that the Carrier know-
ingly rendered an erroneous certification, in
addition to other remedies available to the
Government, the Contracting Officer may
terminate the contract for default.

Carrier Name:

Name of Chief Executive Officer

Date signed:

48 CFR Ch. 16 (10-1-14 Edition)

(End of certificate)

Subpart 1609.70—Minimum Stand-
qrds for Health Benefits Car-
riers

1609.7001 Minimum standards
health benefits carriers.

(a) The carrier of an approved health
benefits plan shall meet the require-
ments of chapter 89 of title 5, United
States Code; part 890 of title 5, Code of
Federal Regulations; chapter 1 of title
48, Code of Federal Regulations, and
the following standards. The carrier
shall continue to meet the require-
ments of chapter 89 of title 5, United
States Code, and the standards cited in
this paragraph while under contract
with OPM. Failure to meet these re-
quirements and standards is cause for
OPM’s withdrawal of approval of the
health benefits carrier and termination
of the contract in accordance with 5
CFR 890.204.

(1) It must be lawfully engaged in the
business of supplying health benefits.

(2) It must have, in the judgement of
OPM, the financial resources and expe-
rience in the field of health benefits to
carry out its obligations under the
plan.

(3) It must keep such reasonable fi-
nancial and statistical records, and fur-
nish such reasonable financial and sta-
tistical reports with respect to the
plan, as may be requested by OPM.

(4) It must permit representatives of
OPM and of the General Accounting Of-
fice to audit and examine its records
and accounts which pertain, directly or
indirectly, to the plan at such reason-
able times and places as may be des-
ignated by OPM or the General Ac-
counting Office.

(5) It must accept, subject to adjust-
ment for error or fraud, in payment of
its charges for health benefits for all
enrollees in its plan, the enrollment
charges received by the Employees
Health Benefits (EHB) Fund less
amounts set aside for the administra-
tive and contingency reserves pre-
scribed in 5 CFR 890.503. OPM makes
available or pays the amounts within
30 days of receipt by the EHB Fund.

(6) A carrier that is an employee or-
ganization must continue coverage,
without requirement of membership, of

for
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any eligible survivor annuitants,
former spouses continuing coverage
with the carrier under 5 CFR 890.803,
children temporarily continuing cov-
erage with the carrier under 5 CFR
890.1103(a)(2), or former spouses tempo-
rarily continuing coverage with the
carrier under 5 CFR 890.1103(a)(3).

(7) It must timely submit to OPM a
properly completed and signed nova-
tion or change-of-name agreement in
accordance with subpart 1642.12 of this
chapter.

(b) In addition to the standards in
paragraph (a) of this section, the car-
rier must perform the contract in ac-
cordance with prudent business prac-
tices. A carrier’s sustained poor busi-
ness practice in the management or ad-
ministration of a health benefits plan
is cause for OPM’s withdrawal of ap-
proval of the health benefits carrier
and termination of the carrier’s con-
tract. Prudent business practices in-
clude, but are not limited to, the fol-
lowing:

(1) Timely compliance with OPM in-
structions and directives.

(2) Legal and ethical business and
health care practices.

(3) Compliance with the terms of the
FEHB contract, regulations and stat-
utes.

(4) Timely and accurate adjudication
of claims or rendering of medical serv-
ices.

(5) A system for accounting for costs
incurred under the contract, when re-
quired, which includes segregating and
pricing FEHB medical utilization and
allocating indirect and administrative
costs in a reasonable and equitable
manner.

(6) Accurate accounting reports of ac-
tual, allowable, allocable, and reason-
able costs incurred in the administra-
tion of the contract.

(7) Application of performance stand-
ards for assuring contract quality as
required by 1646.270(d).

(8) Establishment and maintenance
of a system of internal control that
provides reasonable assurance that:

(i) The provision and payments of
benefits and other expenses are in com-
pliance with legal, regulatory, and con-
tractual guidelines;

(ii) FEHB funds, property, and other
assets are safeguarded against waste,

1609.7001

loss, unauthorized use,
priation; and,

(iii) Data are accurately and fairly
disclosed in all reports required by
OPM.

(c) The following types of activities
are examples of poor business practices
which adversely affect the health bene-
fits carrier’s responsibility under its
contract. A pattern of poor conduct or
evidence of misconduct in these areas
is cause for OPM to withdraw approval
of the carrier:

(1) Presenting false claims by charg-
ing expenses to the contract which ac-
cording to the contract terms are not
chargeable to the contract;

(2) Using fraudulent or unethical
business or health care practices or
otherwise displaying a lack of business
integrity or honesty;

(3) Repeatedly and knowingly pro-
viding false or misleading information
in the rate setting process;

(4) Repeated failure to comply with
OPM instructions and directives;

(5) Having an accounting system that
is incapable of separately accounting
for costs incurred under the contract
and/or that lacks the internal controls
necessary to fulfill the terms of the
contract; and

(6) Failure to assure that the plan
provides properly paid or denied
claims, or providing medical services
which are inconsistent with standards
of good medical practice.

(7) Entering into contracts or em-
ployment agreements with providers,
provider groups, or health care workers
that include provisions or financial in-
centives that directly or indirectly cre-
ate an inducement to limit or restrict
communication about medically nec-
essary services to any individual cov-
ered under the FEHB Program. Finan-
cial incentives are defined as bonuses,
withholds, commissions, profit sharing
or other similar adjustments to basic
compensation (e.g., service fee, capita-
tion, salary) which have the effect of
limiting or reducing communication
about appropriate medically necessary
services. Providers, health care work-
ers, or health plan sponsoring organiza-
tions are not required to discuss treat-
ment options that they would not ordi-
narily discuss in their customary
course of practice because such options

or misappro-
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are inconsistent with their professional
judgment or ethical, moral or religious
beliefs.

(d) The Director or his or her des-
ignee will determine whether to pro-
pose withdrawal of approval and hold a
hearing based on the seriousness of the
carrier’s actions and its proposed
method to effect corrective action.

[67 FR 14359, Apr. 20, 1992. Redesignated and
amended at 59 FR 14764, 14765, Mar. 30, 1994;
63 FR 42586, Aug. 10, 1998]

Subpart 1609.7 1—Performance
Evaluation

SOURCE: 63 FR 55337, Oct. 15, 1998, unless
otherwise noted.

1609.7101 Policy.

At the end of each contract period,
the contracting officer will determine
each community-rated carrier’s re-
sponsiveness to the Program require-
ments in 1609.7101-1.

1609.7101-1 Community-rated carrier
incentive performance elements.

(a) Customer Service. This element is
intended to assist OPM in achieving
the goal of providing customer service
that meets or exceeds the expectations
of Federal enrollees. The Customer
Service category will represent 70 per-
cent of the total calculation and will
be based on the carrier’s compliance
with the following items:

(1) Timely Closure on Rates and Bene-
fits Consistent with Policy Guidelines. In
order for information to be available to
our customers in time for the annual
Open Season, carriers must work with
OPM to conclude benefits and rate ne-
gotiations by the established time
frames. The contracting officer will
evaluate this item based on the car-
rier’s demonstrated record in providing
its rate reconciliation and benefits in-
formation within the time frames pre-
scribed by and in the format required
by OPM.

(2) Customer Information. Enrollees
must have accurate information and
adequate time to make informed Open
Season choices in selecting a health
plan. In evaluating this item, the con-
tracting officer will consider the car-

48 CFR Ch. 16 (10-1-14 Edition)

rier’s timeliness and accuracy of infor-
mation.

(3) Meeting Customer Service Perform-
ance Standards. Compliance with this
item is essential so that OPM can en-
sure that the carrier is providing qual-
ity health care and other services to
enrollees. The contracting officer will
evaluate this item based on the car-
rier’s submission of the Consumer As-
sessment of Health Plans Study
(CAHPS) survey results and other
measures as required contractually be-
tween OPM and the carrier. (This ele-
ment will be implemented beginning
with contract year 2000).

(4) Cooperation in Surveys. FEHB en-
rollees rely on feedback from the con-
sumer assessment survey in selecting a
health plan. The contracting officer
will evaluate this item based on the
carrier’s record in cooperating with
OPM and/or its designated representa-
tive in administering a consumer as-
sessment survey or providing com-
parable survey results as specified in
the FEHB contract and OPM guidance.

(6)  Paperless Emnrollment/Enrollment
Reconciliation—(i) Paperless Enrollment.
The requirement to cooperate in the
OPM designated system for paperless
enrollment is under the section enti-
tled “Enrollment Instructions” in the
FEHB Supplemental Literature Guide-
lines in the FEHB contract. The con-
tracting officer will evaluate this item
based on the carrier’s ability to accept
electronic data transmission from the
OPM designated electronic enrollment
system and issue ID cards timely.

(ii) Enrollment Reconciliation. The re-
quirement for carriers to reconcile
their enrollment records on a quarterly
basis with those provided by Federal
Government agencies is in the Records
and Information to be Furnished by OPM
clause of the contract, as well as 5 CFR
890.110 and 5 CFR 890.308. The con-
tracting officer will evaluate this item
based on the carrier’s demonstrated
record of initiating reconciliation pro-
cedures with applicable agency payroll
offices on a quarterly basis in accord-
ance with OPM guidance on reconciling
enrollments and resolving enrollment
discrepancies, as well as on the car-
rier’s demonstrated record of following
disenrollment procedures in accord-
ance with 5 CFR 890.110 and 890.308.
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(6) Reconsideration/Disputed Claims.
The requirement for carriers to recon-
sider disputed health benefits claims is
in 5 CFR 890.105. An incomplete expla-
nation of denied benefits by the carrier
places a burden on enrollees, causing
them to seek reconsideration because
the carrier did not fully explain its de-
nial. Late carrier responses to OPM’s
requests for the carrier’s reconsider-
ation file delays OPM’s response to en-
rollees. The contracting officer will
evaluate this item based on whether
the carrier provided OPM a complete
reconciliation file within the time
frame specified.

(b) Critical Contract Compliance Re-
quirements. This performance category
will represent 30 percent of the total
computation and will be based on the
carrier’s compliance with the following
items:

(1) Timely Submissions. The reports
specified in the Statistics and Special
Studies and FEHB Quality Assurance
clauses of the contract and are essen-
tial for tracking enrollment, finances,
rates, etc. In evaluating this item, the
contracting officer will consider the
carrier’s timely submission of the con-
tract, signed by the contracting offi-
cial, to OPM, and on its demonstrated
record in providing timely and accu-
rate reports as required.

(2) Notification of Changes in Contract
Administrators. OPM must be able to
reach the person responsible for man-
aging the carrier’s FEHB contract
without delay when an enrollee calls
OPM in need of urgent medical treat-
ment, an ID card, or other service.
Each carrier’s designated contact must
maintain telephone and electronic
communications with OPM so that
issues can be resolved quickly. The
contracting officer will evaluate this
item based on the carrier’s compliance
with the Notice clause and Contract Ad-
ministration Data sheet in the contract,
and will consider the carrier’s record in
notifying OPM promptly of changes in
its carrier representative or con-
tracting official, mailing or electronic
address, telephone or FAX number.

(3) Notification of Changes in Name or
Ownership; or Transfer of Assets, and No-
tification of Other Significant FEvents.
OPM must be able to assess the viabil-
ity of the carrier and its ability to pro-

1609.7101-2

vide health care to enrollees so that
they do not experience difficulty ob-
taining treatment and other services.
Additionally, with regard to notifica-
tion to OPM of other significant
events, the carrier must notify OPM of
such events as lawsuits, strikes, and
natural disasters so that OPM can as-
sess the carrier’s ability to pay claims
and provide services to enrollees. The
contracting officer will evaluate this
item based on the carrier’s compliance
with FEHBAR subparts 1642.12, Nova-
tion and Change-of-Name Agreements,
1642.70, Management Agreement (in
Lieu of Novation Agreement), and
1652.222-70, including timely notifica-
tion and explanation of all significant
events that may have a material effect
on the carrier’s ability to perform the
contract.

1609.7101-2 Community-rated carrier
performance factors.

OPM will apply the Customer Service
and Critical Contract Compliance Re-
quirements percentage factors speci-
fied by the contracting officer when a
community-rated carrier does not pro-
vide the information, payment, or serv-
ice, perform the function, or otherwise
meet 1its obligations as stated in
1609.7101-1. The total premium will be
multiplied by the sum of all the factors
and the resulting amount will be with-
held from the carrier’s periodic pre-
mium payments payable during the
first quarter of the following contract
period, unless an alternative payment
arrangement is made with the carrier’s
contracting officer.

The factors for each basic element
are set forth as follows:

COMMUNITY-RATED CARRIER PERFORMANCE
FACTORS

Performance
factor (to be
multiplied by
premium and
withheld from
carrier’s pay-
ments)

Element

|. Customer Service (70% of Total) ................. .007

11. Critical Contract Compliance Requirements
(30% of Total) ....cccuceiiriririciccceecae .003

Maximum Aggregate Performance Factor ...... .01
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SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT
TYPES

PART 1614—SEALED BIDDING

AUTHORITY: 5 U.S.C. 8913; 40 U.S.C. 486(c); 48
CFR 1.301.

1614.000 Applicability.

FAR part 14 has no practical applica-
tion to FEHBP contracts in view of the
statutory exemption provided by 5
U.S.C. 8902.

[62 FR 16039, May 1, 1987]

PART 1615—CONTRACTING BY
NEGOTIATION

Sec.

1615.070 Negotiation authority.

Subpart 1615.1—Source Selection
Processes and Techniques

1615.170 Applicability.

Subpart 1615.2—Solicitations and Receipt
of Proposals and Information

1615.270 Applicability.

Subpart 1615.3—Source Selection

1615.370 Applicability.

Subpart 1615.4—Contract Pricing

1615.402 Pricing policy.

1615.404-4 Profit.

1615.404-70 Profit analysis factors.

1615.406-2 Certificate of accurate cost or
pricing data for community-rated car-
riers.

1615.407-1 Rate reduction for defective pric-
ing or defective cost or pricing data.

1615.470 Carrier investment of FEHB funds.

1615.470-1 Investment income clause.

Subparts 1615.8-1615.9 [Reserved]
Subpart 1615.70—Audit and Records—
Negotiation
1615.7001 Audit and records.

AUTHORITY: 5 U.S.C. 8913; 40 U.S.C. 486(c); 48
CFR 1.301.

SOURCE: 52 FR 16040, May 1, 1987, unless
otherwise noted.

1615.070

The authority to negotiate FEHB
contracts is conferred by 5 U.S.C. 8902.

[70 FR 31379, June 1, 2005]

Negotiation authority.

Subpart 1615.1—Source Selection
Processes and Techniques

1615.170 Applicability.

FAR subpart 15.1 has no practical ap-
plication to the FEHB Program be-
cause prospective contractors (car-
riers) are considered for inclusion in
the FEHB Program according to cri-
teria in 5 U.S.C. chapter 89 and 5 CFR
part 890 rather than by competition be-
tween prospective carriers.

[70 FR 31379, June 1, 2005]

Subpart 1615.2—Solicitations and
Receipt of Proposals and In-
formation

1615.270 Applicability.

FAR subpart 15.2 has no practical ap-
plication to the FEHB Program be-
cause OPM does not issue formal pro-
curement solicitations to health bene-
fits carriers. Eligible contractors (i.e.,
qualified health benefits carriers) are
identified in accordance with 5 U.S.C.
8903. Offerors voluntarily come forth in
accordance with procedures provided in
5 CFR part 890.

[70 FR 31379, June 1, 2005]

Subpart 1615.3—Source Selection

1615.370 Applicability.

FAR subpart 15.3 has no practical ap-
plication to the FEHBP because pro-
spective contractors (carriers) are con-
sidered for inclusion in the FEHBP in
accordance with criteria provided in 5
U.S.C. chapter 89 and 5 CFR part 890
rather than on the basis of competition
between prospective carriers.

[62 FR 16040, May 1, 1987. Redesignated and
amended at 70 FR 31380, June 1, 2005]
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Subpart 1615.4—Contract Pricing

AUTHORITY: 5 U.S.C. 8913; 40 U.S.C. 486(c); 48
CFR 1.301.

SOURCE: 70 FR 31380, June 1, 2005, unless
otherwise noted.

1615.402

Pricing of FEHB contracts is gov-
erned by 5 U.S.C. 8902(i), 5 U.S.C. 8906,
and other applicable law. FAR subpart
15.4 will be implemented by applying
its policies and procedures—to the ex-
tent practicable—as follows:

(a) For both experience-rated and
community-rated contracts for which
the FEHB Program premiums for the
contract term will be less than the
threshold at FAR 15.403-4(a)(1), OPM
will not require the carrier to provide
cost or pricing data in the rate pro-
posal for the following contract term.

(b) Cost analysis will be used for con-
tracts where premiums and subscrip-
tion income are determined on the
basis of experience rating.

(c)(1) A combination of cost and price
analysis will be used for contracts
where premiums and subscription in-
come are based on community-rates.
For contracts for which the FEHB Pro-
gram premiums for the contract term
will be less than the threshold at FAR
15.403-4(a)(1), OPM will not require the
carrier to provide cost or pricing data.
The carrier is required to submit only
a rate proposal and abbreviated utiliza-
tion data for the applicable contract
year. OPM will evaluate the proposed
rates by performing a basic reasonable-
ness test on the information sub-
mitted. Rates failing this test will be
subject to further review.

(2) For contracts with fewer than
1,600 enrollee contracts for which the
FEHB Program premiums for the con-
tract term will be at or above the
threshold at FAR 15.403-4(a)(1), OPM
will require the carrier to submit its
rate proposal, utilization data, and the
certificate of accurate cost or pricing
data required in 1615.406-2. In addition,
OPM will require the carrier to com-
plete the proposed rates form con-
taining cost and pricing data, and the
Community-Rate Questionnaire, but
will not require the carrier to send
these documents to OPM. The carrier
will keep the documents on file for

Pricing policy.

1615.402

periodic auditor and actuarial review
in accordance with 1652.204-70. OPM
will perform a basic reasonableness
test on the data submitted. Rates that
do not pass this test will be subject to
further OPM review.

(3) For plan year 2012, plans will have
the option of continuing to use the
similarly sized subscriber group
(SSSG) rating methodology described
in paragraph (c)(3)(i) of this section or
using the MLR rating methodology de-
scribed in paragraph (c)(3)(ii) of this
section. All non-traditional commu-
nity rated (TCR) plans will be required
to submit FEHB-specific MLR informa-
tion for every year beginning with plan
year 2011.

(i) Similarly sized subscriber group
(SSSG) methodology. (A) For contracts
with 1,600 or more enrollee contracts
for which the FEHB Program pre-
miums for the contract term will be at
or above the threshold at FAR 15.403-
4(a)(1), OPM will require the carrier to
provide the data and methodology used
to determine the FEHB Program rates.
OPM will also require the data and
methodology used to determine the
rates for the carrier’s SSSGs. The car-
rier will provide cost or pricing data
required by OPM in its rate instruc-
tions for the applicable contract pe-
riod. OPM will evaluate the data to en-
sure that the rate is reasonable and
consistent with the requirements in
this chapter. If necessary, OPM may
require the carrier to provide addi-
tional documentation.

(B) Contracts will be subject to a
downward price adjustment if OPM de-
termines that the Federal group was
charged more than it would have been
charged using a methodology con-
sistent with that used for the SSSGs.
Such adjustments will be based on the
lower of the two rates determined by
using the methodology (including dis-
counts) the carrier used for the two
SSSGs.

(C) FEHB Program community-rated
carriers will comply with SSSG cri-
teria provided by OPM in the rate in-
structions for the applicable contract
period.

(i) FEHB-specific medical loss ratio
(MLR) threshold methodology. (A) For
contracts with 1,500 or more enrollee
contracts for which the FEHB Program
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1615.404-4

premiums for the contract term will be
at or above the threshold at FAR
15.403-4(a)(1), OPM will require the car-
rier to provide the data and method-
ology used to determine the FEHB Pro-
gram rates. OPM will also require the
data and methodology used to deter-
mine the medical loss ratio (MLR) as
defined in the ACA (Pub. L. 111-148)
and as defined by HHS in 45 CFR part
158 for all FEHB community rated
plans other than those required by
state law to use Traditional Commu-
nity Rating. The carrier will provide
cost or pricing data, as well as the
FEHB-specific MLR threshold data re-
quired by OPM in its rate instructions
for the applicable contract period.
OPM will evaluate the data to ensure
that the rate is reasonable and con-
sistent with the requirements in this
chapter. If necessary, OPM may require
the carrier to provide additional docu-
mentation.

(B) Contracts will be subject to a sub-
sidization penalty if OPM determines
that the FEHB group did not meet the
FEHB-specific MLR threshold specified
in the annual rate instruction to car-
riers. Such a subsidization penalty will
be deposited into a Subsidization Pen-
alty Account held at the U.S. Treas-
ury. This Subsidization Penalty Ac-
count will be held in common with all
community rated carriers and will be
annually distributed to the contin-
gency reserve accounts of all non-TCR
community rated plans on a pro-rata
basis.

(C) FEHB Program community-rated
carriers will comply with the MLR cri-
teria, including the FEHB-specific
MLR threshold provided by OPM in the
rate instructions for the applicable
contract period. FEHB plans that are
required by state law to use TCR are
exempt from this requirement and will
use the SSSG methodology outlined in
paragraph (¢)(3)(i) of this section.

(4) Contracts will be subject to a
downward price adjustment if OPM de-
termines that the Federal group was
charged more than it would have been
charged using a methodology con-
sistent with that used for the simi-
larly-sized subscriber groups (SSSGs).
Such adjustments will be based on the
lower of the two rates determined by
using the methodology (including dis-

48 CFR Ch. 16 (10-1-14 Edition)

counts) the carrier used for the two
SSSGs.

(5) FEHB Program community-rated
carriers will comply with SSSG cri-
teria provided by OPM in the rate in-
structions for the applicable contract
period.

(d) The application of FAR
15.402(b)(2) should not be construed to
prohibit the consideration of preceding
year surpluses or deficits in carrier-
held reserves in the rate adjustments
for subsequent year renewals of con-
tracts based, in whole or in part, on
cost analysis.

[70 FR 31380, June 1, 2005, as amended at 76
FR 38285, June 29, 2011; 77 FR 19524, Apr. 2,
2012]

1615.404-4 Profit.

(a) When the pricing of FEHB Pro-
gram contracts is determined by cost
analysis, OPM will determine the prof-
it or fee prenegotiation objective (serv-
ice charge) portion of the contracts by
use of a weighted guidelines structured
approach. The service charge so deter-
mined will be the total service charge
that may be negotiated for the con-
tract and will encompass any service
charge (whether entitled service
charge, profit, fee, contribution to re-
serves or surpluses, or any other title)
that may have been negotiated by the
prime contractor with any subcon-
tractor or underwriter.

(b) OPM will not guarantee a min-
imum service charge.

1615.404-70 Profit analysis factors.

(a) OPM contracting officers will
apply a weighted guidelines method in
developing the service charge
prenegotiation objective for FEHB Pro-
gram contracts. The following factors,
as defined in FAR 15.404-4(d), will be
applied to projected incurred claims
and allowable administrative expenses:

(1) Contractor performance. OPM will
consider such elements as the accurate
and timely processing of benefit claims
and the volume and validity of dis-
puted claims as measures of economi-
cal and efficient contract performance.
This factor will be judged apart from
the contractor’s basic responsibility
for contract performance and will be a
measure of the extent and nature of
the contractor’s contribution to the
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FEHB Program through the applica-
tion of managerial expertise and effort.
Evidence of effective contract perform-
ance will receive a plus weight, and
poor performance or failure to comply
with contract terms and conditions a
negative weight. Innovations of benefit
to the FEHB Program will generally
result in a positive weight; documented
inattention or indifference to cost con-
trol will generally result in a negative
weight.

(2) Contract cost risk. In assessing the
degree of cost responsibility and asso-
ciated risk assumed by the contractor
as a factor to be considered in negoti-
ating profit, OPM will consider such
underwriting elements as the avail-
ability of margins, group size, enroll-
ment demographics and fluctuation,
and the probability of conversion and
adverse selection, as well as the extent
of financial assistance the carrier ren-
ders to the contract. However, the
“loss carry forward basis’” of experi-
ence-rated group insurance practices,
which mitigates contract risk, will
likely serve to diminish this profit
analysis factor in an overall deter-
mination of profit. This factor is in-
tended to provide profit opportunities
commensurate with the contractor’s
share of cost risks only, taking into ac-
count elements such as the adequacy
and reliability of data for estimating
costs.

(3) Federal socioeconomic programs.
OPM will consider documented evi-
dence of successful, contractor-initi-
ated efforts to support Federal socio-
economic programs such as drug and
substance abuse deterrents and con-
cerns of the type enumerated in FAR
15.404-4(d)(iii), as a factor in negoti-
ating profit. This factor will be as-
sessed by considering the quality of the
contractor’s policies and procedures
and the extent of unusual effort or
achievement demonstrated. Evidence
of effective support of Federal socio-
economic programs will receive a posi-
tive weight; poor support will receive a
negative weight.

(4) Capital investments. This factor is
generally not applicable to FEHB Pro-
gram contracts because facilities cap-
ital cost of money may be an allowable
administrative expense. Generally, this
factor will be given a weight of zero.

1615.404-70

However, special purpose facilities or
investment costs of direct benefit to
the FEHB Program that are not recov-
erable as allowable or allocable admin-
istrative expenses may be taken into
account in assigning a positive weight.

(5) Cost control. OPM will consider
contractor-initiated efforts such as im-
proved benefit design, cost-sharing fea-
tures, innovative peer review, or other
professional cost containment efforts
as a factor in negotiating profit. OPM
will use this factor to reward contrac-
tors with additional profit opportuni-
ties for self-initiated efforts to control
contract costs.

(6) Independent development. OPM will
consider any profit opportunities that
may be directly related to relevant
independent efforts such as the devel-
opment of a unique and enhanced cus-
tomer support system that is of dem-
onstrated value to the FEHB Program
and for which developmental costs
have not been recovered directly or in-
directly through allowable administra-
tive expenses. OPM will use this factor
to provide additional profit opportuni-
ties based upon an assessment of the
contractor’s investment and risk in de-
veloping techniques, methods, and
practices having viability to the pro-
gram at large. OPM will not consider
improvements and innovations recog-
nized and rewarded under any of the
other profit factors.

(b) The following weight ranges for
each factor are used in the weighted
guidelines approach:

Weight
Profit factor ranges
(percent)
1. Contractor performance .........c.cceceeveeeeriennnes —.2t0+
.45
2. Contract cost risk™ .......cccceveriniiiierinens +.02 to +
2
3. Federal socioeconomic programs ...........c....... —.05t0 +
.05
4. Capital investments .........ccccvverevieieenenienennns 0to + .02
5. Cost control Oto+.35
6. Independent development ....... 0to + .03

*The contract cost risk factor is subdivided
into two parts: group size (.02 to .10) and
other risk elements (0 to .10). With respect to
the group size element, subweights should be
assigned as follows:

Weight

Enrollment (percent)

10,000 or less .06 to .10
10,001-50,000 .05 to .09
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1615.406-2
Weight
Enrollment (percent)
50,001-200,000 .04 t0 .07
200,001-500,000 ... .03 to .06
500,001 and over .. .02 to .04
1615.406-2 Certificates of accurate

cost or pricing data for community
rated carriers.

(a) The contracting officer will re-
quire a carrier with a contract meeting
the requirements in 1615.402(c)(2) or (3)
to execute one or more of the Certifi-
cates contained in this section. A car-
rier with a contract meeting the re-
quirements in 1615.402(c)(2) will com-
plete the appropriate Certificate(s) and
keep such on file at the carrier’s place
of business in accordance with 1652.204—
70. A carrier with a contract meeting
the requirements in 1615.402(c)(3) will
complete and submit the appropriate
certificate(s) to OPM.

(b) A carrier using the SSSG method-
ology described in 1615.402(c)(3)(i) will
submit the ‘‘Certificate of Accurate
Cost or Pricing Data for Community-
Rated Carriers (SSSG methodology)”’
along with its rate reconciliation dur-
ing the first quarter of the applicable
contract year. A carrier using the MLR
methodology described in
1615.402(c)(3)(ii) will submit two forms.
The ‘‘Certificate of Accurate Cost or
Pricing Data for Community-Rated
Carriers (MLR methodology)” will be
submitted along with the rate rec-
onciliation during the first quarter of
the applicable contract year. The
“Certificate of Accurate MLR Calcula-
tion” will be submitted when the car-
rier submits its FEHB-specific MLR
calculation to OPM.

(Beginning of first certificate)

Certificate of Accurate Cost or Pricing Data
for Community-Rated Carriers (SSSG
methodology)

This is to certify that, to the best of my
knowledge and belief: (1) The cost or pricing
data submitted (or, if not submitted, main-
tained and identified by the carrier as sup-
porting documentation) to the Contracting
officer or the Contracting officer’s represent-
ative or designee, in support of the

*FEHB Program rates were developed
in accordance with the requirements of 48
CFR Chapter 16 and the FEHB Program con-
tract and are accurate, complete, and cur-
rent as of the date this certificate is exe-

48 CFR Ch. 16 (10-1-14 Edition)

cuted; and (2) the methodology used to deter-
mine the FEHB Program rates is consistent
with the methodology used to determine the
rates for the carrier’s Similarly Sized Sub-
scriber Groups.

*Insert the year for which the rates apply.
Firm:
Name:
Signature:
Date of Execution:

(End of first certificate)

(Beginning of second certificate)

Certificate of Accurate Cost or Pricing Data
for Community-Rated Carriers (MLR
methodology)

This is to certify that, to the best of my
knowledge and belief: (1) The cost or pricing
data submitted (or, if not submitted, main-
tained and identified by the carrier as sup-
porting documentation) to the Contracting
officer or the Contracting officer’s represent-
ative or designee, in support of the

*FEHB Program rates were developed
in accordance with the requirements of 48
CFR Chapter 16 and the FEHB Program con-
tract and are accurate, complete, and cur-
rent as of the date this certificate is exe-
cuted;

*Insert the year for which the rates apply.

Firm:

Name:
Signature:
Date of Execution:

(End of second certificate)

(Beginning of third certificate)

Certificate of Accurate MLR Calculation

This is to certify that, to the best of my
knowledge and belief: the determination of
the carrier’s FEHB-specific medical loss
ratio for * is accurate, complete, and con-
sistent with the methodology as stated in
§1615.402(c)(3)(ii).

*Insert the year for which the MLR cal-
culation applies.

Firm:

Name:

Signature:

Date of Execution:

(End of certificate)

[77 FR 19524, Apr. 2, 2012]
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1615.407-1 Rate reduction for defec-
tive pricing or defective cost or
pricing data.

The clause set forth in section
1652.215-70 will be inserted in FEHB
Program contracts, at or above the
threshold in FAR 15.403-4(a)(1), that are
based on a combination of cost and
price analysis (community-rated).

1615.470 Carrier investment of FEHB
funds.

(a) Except for contracts based on a
combination of cost and price analysis
(community-rated), the carrier is re-
quired to invest and reinvest all funds
on hand, including any attributable to
the special reserve or the reserve for
incurred but unpaid claims, exceeding
the funds needed to discharge promptly
the obligations incurred under the con-
tract.

(b) The carrier is required to credit
income earned from its investment of
FEHB funds to the special reserve on
behalf of the FEHB Program. If a car-
rier, for any reason, fails to invest ex-
cess FEHB funds or to credit any in-
come due to the contract, it will return
or credit any investment income lost
to OPM or the special reserve.

(¢c) Investment income. Investment
income is the net amount earned by
the carrier after deducting investment
expenses.

1615.470-1 Investment income clause.

The clause set forth in 1652.215-71 will
be inserted in all FEHB contracts
based on cost analysis.

Subparts 1615.8-1615.9 [Reserved]

Subpart 1615.70—Audit and
Records—Negotiation

1615.7001 Audit and records.

The Contracting officer will modify
52.215-2 in all FEHB Program experi-
ence-rated contracts by amending
paragraph (g) of that section to replace
the words ‘‘exceed the simplified acqui-
sition threshold” with ‘‘equals or ex-
ceeds $550,000.”” This amount shall be
adjusted by the same amount and at
the same time as any change to the
threshold for application of the Truth

1616.7002

in Negotiations Act pursuant to 41
U.S.C. 254b(a)(7).

[70 FR 31381, June 1, 2005]

PART 1616—TYPES OF CONTRACTS

Subpart 1616.1—Selecting Contract Types

Sec.
1616.102 Policies.
1616.105 Solicitation provision.

Subpart 1616.70—Negotiated Benefits
Contracts

1616.7001 Clause—contracts based on a com-
bination of cost and price analysis (com-
munity rated).

1616.7002 Clause—contracts based on cost
analysis (experience rated).

AUTHORITY: 5 U.S.C. 8913; 40 U.S.C. 486(c); 48
CFR 1.301.

SOURCE: 52 FR 16041, May 1, 1987, unless
otherwise noted.

Subpart 1616.1—Selecting
Contract Types

1616.102 Policies.

All FEHBP contracts shall be nego-
tiated benefits contracts.

[62 FR 47575, Sept. 10, 1997]

1616.105 Solicitation provision.

FAR 16.105 has no practical applica-
tion because the statutory provisions
of 5 U.S.C. chapter 89 obviate the
issuance of solicitations.

Subpart 1616.70—Negotiated
Benefits Contracts

SOURCE: 62 FR 47575, Sept. 10, 1997, unless
otherwise noted.

1616.7001 Clause—contracts based on
a combination of cost and price
analysis (community rated).

The clause at section 1652.216-70 shall
be inserted in all FEHBP contracts
based on a combination of cost and
price analysis (community rated).

1616.7002 Clause—contracts based on
cost analysis (experience rated).
The clause at section 1652.216-71 shall
be inserted in all FEHBP contracts
based on cost analysis (experience
rated).
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SUBCHAPTER D—SOCIOECONOMIC PROGRAMS

PART  1622—APPLICATION  OF
LABOR LAWS TO GOVERNMENT
ACQUISITIONS

Subpart 1622.1—Basic Labor
Policies

AUTHORITY: 5 U.S.C. 8913; 40 U.S.C. 486(c); 48
CFR 1.301.
1622.103-70 Contract clause.

The clause at 1652.222-70 shall be in-
serted in all FEHBP contracts.

[65 FR 27415, July 2, 1990]

PART 1624—PROTECTION OF PRI-
VACY AND FREEDOM OF INFOR-
MATION

Subpart 1624.1—Protection of
Individual Privacy

AUTHORITY: 5 U.S.C. 8913; 40 U.S.C. 486(c); 48
CFR 1.301.

1624.104 Contract clause.

Records retained by FEHBP carriers
on Federal subscribers and members of
their families serve the carriers’ own
commercial function of paying health
benefits claims and are not maintained
to accomplish an agency function of
OPM. Consequently, the records do not
fall within the provisions of the Pri-
vacy Act. Nevertheless, OPM recog-
nizes the need for carriers to keep cer-
tain records confidential. The clause at
1652.224-70 shall be inserted in all
FEHBP contracts.

[62 FR 16041, May 1, 1987]
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SUBCHAPTER E—GENERAL CONTRACTING REQUIREMENTS

PART 1629—TAXES

AUTHORITY: 5 U.S.C. 8913; 40 U.S.C. 486(c); 48
CFR 1.301.

SOURCE: 62 FR 47575, Sept. 10, 1997, unless
otherwise noted.

Subpart 1629.4—Contract Clauses

1629.402

The clause set forth in section
1652.229-70 shall be inserted in all
FEHBP contracts performed outside
the United States, its possessions, and
Puerto Rico.

PART 1631—CONTRACT COST
PRINCIPLES AND PROCEDURES

Subpart 1631.1—Definitions

Foreign contracts.

Sec.
1631.1 Definitions.

Subpart 1631.2—Contracts With
Commercial Organizations

1631.200 Scope of subpart.

1631.201-70 Credits.

1631.203 Indirect costs.

1631.203-70 Allocation techniques.

1631.203-71 Business unit General and Ad-
ministrative (G&A) expenses.

1631.203-72 Home office expense.

1631.205 Selected costs.

1631.205-10 Cost of money.

1631.205-41 Taxes.

1631.205-70 FEHBP public relations and ad-
vertising costs.

1631.205-71 FEHBP bad debts.

1631.205-72 FEHBP compensation for per-
sonal services.

1631.205-73 FEHBP interest expense.

1631.206-74 FEHBP losses on other con-
tracts.

1631.205-75 Selling costs.

1631.205-76 Trade, business,
professional activity costs.

1631.205-77 FEHBP start-up and other non-
recurring costs.

1631.205-78 FEHBP printed material costs.

1631.205-79 Mandatory statutory reserves.

1631.205-80 Major subcontractor service
charges.

1631.205-81 Inferred reasonableness.

1631.205-82 Audits.

AUTHORITY: 5 U.S.C. 8913; 40 U.S.C. 486(c); 48
CFR 1.301.

technical and

SOURCE: 52 FR 16041, May 1, 1987, unless
otherwise noted.

Subpart 1631.1—Definitions

1631.1 Definitions.

The definitions in FAR 31.001 are ap-
plicable to this section unless other-
wise noted.

[70 FR 31390, June 1, 2005]

Subpart 1631.2—Contracts With
Commercial Organizations

1631.200 Scope of subpart.

The cost principles under this sub-
part apply only to contracts in which
premiums and subscription income are
determined on the basis of experience
rating, in which cost analysis is per-
formed, or in which price is determined
on the basis of actual costs incurred.

1631.201-70 Credits.

The provisions of FAR 31.201-5 shall
apply to income, rebates, allowances,
and other credits resulting from ben-
efit payments. Examples of such cred-
its include:

(a) Coordination of benefit refunds,
including subrogation settlements;

(b) Hospital year-end settlements and
other applicable provider discounts;

(c) Uncashed and returned checks;

(d) Utilization review refunds;

(e) Contract prescription drug re-
bates;

(f) Volume discounts;

(g) Refunds and other payments or
recoveries attributable to litigation
with subscribers or providers of health
services; and,

(h) Erroneous benefit payment, over-
payment, and duplicate payment re-
coveries.

[70 FR 31390, June 1, 2005]

1631.203 Indirect costs.

For the purposes of applying FAR
31.203(g)(2) to FEHB Program con-
tracts, OPM considers the monthly
rates used by some carriers to be a gen-
eral practice in the insurance industry.

[70 FR 31391, June 1, 2005]
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1631.203-70 Allocation techniques.

(a) Carriers shall use the following
methods for allocating groupings of
business unit indirect costs. Carriers
shall consistently apply the methods
and techniques established to classify
direct and indirect costs, to group indi-
rect costs and to allocate indirect costs
to cost objectives.

(1) Input method. The preferred allo-
cation technique is one that shows the
consumption of resources in perform-
ance of the activities (input) for the
function(s) represented by the cost
grouping. This allocation technique
should be used in circumstances where
there is a direct and definitive rela-
tionship between the function(s) and
the benefiting cost objectives. Meas-
ures of input ordinarily may be ex-
pressed in terms such as labor hours or
square footage. This means costs may
be allocated by use of a rate, such as a
rate per labor hour or cost per square
foot.

(2) Output method. Where input meas-
ures are unavailable or impractical to
determine, the basis for allocation may
be a measure of the output of the func-
tion(s) represented by the cost group-
ing. The output becomes a substitute
measure for the use of resources and is
a reasonable alternative when a direct
measure of input is impractical. Out-
put may be measured in terms of units
of end product produced by the func-
tion(s). Examples of output measures
include number of claims processed by
a claims processing center, number of
pages printed in a print shop, number
of purchase orders processed by a pur-
chasing department, or number of hires
by a personnel office.

(3) Surrogate method. Where neither
activity (input) nor output of the func-
tion(s) can be measured practically, a
surrogate must be used to measure the
resources utilized. Surrogates used to
represent the relationship generally
measure the benefit to the cost objec-
tives receiving the service and should
vary in proportion to the services re-
ceived. For example, if a personnel de-
partment provides various services
that cannot be measured practically on
an activity (input) or output basis,
number of personnel served might rea-
sonably represent the use of resources
of the personnel function for the cost
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objectives receiving the service, where
this base varies in proportion to the
services performed.

(4) Other method. Some cost groupings
cannot readily be allocated on meas-
ures of specific beneficial or causal re-
lationships under paragraph (a)(1),
(a)(2), or (a)(3) of this section. Such
costs do not have a direct and defini-
tive relationship to the benefiting cost
objectives. Generally, the cost of over-
all management activities falls in this
category. Overall management costs
should be grouped in relation to the ac-
tivities managed. The base selected to
measure the allocation of these indi-
rect costs to cost objectives should be
a base representative of the entire ac-
tivity being managed. For example, the
total operating expenses of activities
managed might be a reasonable base
for allocating the general indirect
costs of a business unit. Another rea-
sonable method for allocating general
indirect costs might be to base them on
a percentage of contracts. These exam-
ples are not meant to be exhaustive,
but rather are examples of allocation
methods that may be acceptable under
individual circumstances. See also
General and Administrative (G&A) ex-
penses, FEHBAR 1631.203-71.

(b) Carriers that use multiple cost
centers to accumulate and allocate
costs shall apply the techniques in
paragraph (a) of this section at each
step of the allocation process. Accord-
ingly, the allocation of costs among
cost centers at the initial entry into
the cost accounting system shall be
made in compliance with paragraph (a)
of this section. Likewise, the alloca-
tion of the cost of interim cost centers
to final cost centers is subject to para-
graph (a) of this section. If costs of
final cost centers are allocated among
final cost objectives, the allocation
shall also be made in accordance with
paragraph (a) of this section. It is pos-
sible that carriers using multiple cost
centers to accumulate and allocate
costs may not have any direct costs,
i.e., costs identified specifically with a
final cost objective.

(c) The allocation of business unit
general and administrative expenses
and the allocation of home office ex-
penses to segments are also subject to
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FEHBAR 1631.203-71
1631.203-72, respectively.

[70 FR 31391, June 1, 2005]

and FEHBAR

1631.203-71 Business unit General and
Administrative (G&A) expenses.

G&A expenses shall be allocated to
final cost objectives by a base or meth-
od that represents the total activity of
the business unit.

[70 FR 31391, June 1, 2005]

1631.203-72 Home office expense.

A carrier’s practices for allocating
home office expenses to the segments
of the carrier will be acceptable for
purposes of FAR 31.203 if they are allo-
cated on the basis of the beneficial or
causal relationship between the home
office activities and the segments to
which the expenses are allocated. Ex-
penses that cannot be allocated on the
basis of a more specific beneficial or
causal relationship should be allocated
on a basis representative of the entire
activity being managed. The compli-
ance of such allocations with FAR
31.203 shall be determined on the basis
of the facts and circumstances of each
situation.

[70 FR 31391, June 1, 2005]
1631.205 Selected costs.

1631.205-10 Cost of money.

For the purposes of FAR 31.205-
10(b)(3), the estimated facilities capital
cost of money is specifically identified
if it is identified in the prior year’s An-
nual Accounting Statement or, for new
experience-rated carriers, the supple-
mental information supporting sub-
mitted costs (such as the Supplemental
Schedule of Administrative Expenses).

[70 FR 31391, June 1, 2005]

1631.205-41 Taxes.

5 U.S.C. 8909(f)(1) prohibits the impo-
sition of taxes, fees, or other monetary
payment, directly or indirectly, on
FEHB premiums by any State, the Dis-
trict of Columbia, or the Common-
wealth of Puerto Rico, or by any polit-
ical subdivision or other governmental
authority of those entities. Therefore,
FAR 31.205-41 is modified to include
those taxes as unallowable costs. The

1631.205-70

prohibited payments, referred to else-
where in these regulations as ‘‘pre-
mium taxes,” applies to all payments
directed by States or municipalities,
regardless of how they may be titled,
to whom they must be paid, or the pur-
pose for which they are collected, and
it applies to all forms of direct and in-
direct measurements on FEHBP pre-
miums, however modified, to include
cost per contract or enrollee, with the
sole exception of a tax on net income
or profit, if that tax, fee, or payment is
applicable to a broad range of business
activity.

[56 FR 57496, Nov. 12, 1991]

1631.205-70 FEHBP public relations
and advertising costs.

(a) The cost of media messages that
are directed at advising current
FEHBP subscribers on how to obtain
benefits shall be an allowable expense
within the meaning of FAR 31.205-1 be-
cause this service is directly related to
performance of the FEHBP contract. If
there is any question about the allow-
ability of such a cost, the carrier may
request advance approval regarding the
content and cost of the message.

(b) Costs of media messages not pro-
vided for in paragraph (a) of this sec-
tion are allowable if the content is spe-
cifically approved by the contracting
officer and all of the following criteria
are met:

(1) The primary effect of the message
is to disseminate information on
health care cost containment or pre-
ventive health care;

(2) The costs of the carrier’s mes-
sages are allocated to all underwritten
and non-underwritten lines of business;
and

(3) The contracting officer approves
the total dollar amount of the carrier’s
messages to be charged to the FEHBP
in advance of the contract year.

(c) Costs of messages that are in-
tended to, or which have the primary
effect of, calling favorable attention to
the carrier (or subcontractor) for the
purpose of enhancing its overall image
or selling its health plan are not allow-
able.
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1631.205-71 FEHBP bad debts.

Erroneous benefit payments are not
automatically disallowed by FAR
31.205-3.

1631.205-72 FEHBP compensation for
personal services.

(a) Overtime on an FEHBP contract
would normally meet the condition
specified in FAR 22.103. Premiums for
overtime, extra-pay shifts, and multi-
shifts meeting the specified conditions
shall be allowed without prior ap-
proval.

(b)(1) The costs of compensated per-
sonal absence shall be assigned to the
cost accounting period or periods in
which entitlement was earned. Entitle-
ment means an employee’s right,
whether conditional or unconditional,
to receive a determinable amount of
compensated personal absence, or pay
in lieu thereof.

(2) If at the beginning of the 1st year
a carrier subject to paragraph (b)(1) of
this section has a liability for accrued
but unpaid expenses for compensated
personal absences that would otherwise
be allocable to FEHB contracts, the
carrier may include such costs in a sus-
pense account. The suspense account
may be amortized and included in gov-
ernment contract costs at a rate not
exceeding 20 percent per year.

[62 FR 16041, May 1, 1987, as amended at 70
FR 31391, June 1, 2005]

1631.205-73 FEHBP interest expense.

(a) Interest charges incurred in the
administration of FEHBP contracts are
not allowable in accordance with FAR
31.205-20. However, interest charges
that are associated with the carrier’s
investment of FEHBP account funds
are not considered administrative costs
and may be allowable under very lim-
ited circumstances if all of the fol-
lowing criteria are met:

(1) Borrowing is limited to the posi-
tive balance of the carrier’s entire
FEHBP investment portfolio;

(2) FEHBP funds are tied up in long-
term securities;

(3) Liquidation of long-term securi-
ties would cost more than the cost of
the interest;

(4) The interest rates charged are at
or below current market rates; and
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(5) Advance written approval of the
contracting officer is obtained before
such costs are incurred.

(b) The carrier must demonstrate on
a case-by-case basis that borrowing
rather than cashing in long-term in-
vestments shall actually result in cost
savings to the FEHB Program. Satis-
factory demonstration of cost savings
is a prerequisite to contracting officer
approval of the interest cost as a
charge to the contract.

(c) If the interest charge is allowed,
the risk factor in the service charge
will be adjusted downward so that the
carrier does not recover interest costs
through both the service charge and an
allowance under this paragraph.

1631.205-74 FEHBP losses on other
contracts.

FAR 31.205-23 shall not be construed
to prohibit the application of the nor-
mal ‘“‘loss carry forward” principle that
is fundamental to continuing insurance
contracts that are based on experience
rating.

1631.205-75 Selling costs.

(a) FAR 31.205-38 is modified to elimi-
nate from allowable costs those costs
related to sales promotion and the pay-
ment of sales commissions fees or sala-
ries to employees or outside commer-
cial or selling agencies for enrolling
Federal subscribers in a particular
FEHB plan.

(b) Selling costs are allowable costs
to FEHBP contracts to the extent that
they are necessary for conducting an-
nual contract negotiations with the
Government and for liaison activities
necessary for ongoing contract admin-
istration. Personnel and related travel
costs are allowable for attendance at
Open Season Health fairs and other
similar activities at which carriers
give enrollees information about their
choices among health plans (but see
FAR 31.205-1 ‘Public relations and ad-
vertising costs’, and The Federal Em-
ployees Health Benefits Handbook for
Personnel and Payroll Offices, Sub-
chapter S2-3(f) ‘Controlling contacts
between employees and carriers’).

[62 FR 16041, May 1, 1987, as amended at 62
FR 47575, Sept. 10, 1997]
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1631.205-76 Trade, business, technical,
and professional activity costs.

(a) FEHBP participating plans, car-
riers, and underwriters shall seek the
advance written approval of the con-
tracting officer for allowability of all
or part of the costs associated with
trade, business, technical, and profes-
sional activities (FAR 31.205-43) when
the allocable costs of such participa-
tion to the FEHBP will exceed $1,000
annually and when the carrier or un-
derwriter allocates more than 50% of
the membership cost of a trade, busi-
ness, technical, or professional organi-
zation to the FEHBP.

(b) When approval of costs for mem-
bership in an organization is required,
the carrier or underwriter must dem-
onstrate conclusively that membership
in such an organization and participa-
tion in its activities extend beyond the
contractual relationship with OPM,
have a reasonable relationship to pro-
viding care and services to FEHBP en-
rollees, and that the organization is
not engaged in activities such as those
cited in FAR 31.205-22 (lobbying costs)
for which costs are not allowable.

1631.205-77 FEHBP start-up and other
nonrecurring costs.

Precontract costs (FAR 31.205-32)
shall be allowed only to the extent pro-
vided for by advance agreement in ac-
cordance with FAR 31.109.

1631.205-78 FEHBP printed material
costs.

Unless OPM determines that it is in
the best interest of the FEHBP to do
otherwise, if a carrier orders printed
material that is available from the
Government Printing Office (GPO)
under the ‘“‘rider system’ from another
source, the allowable contract charges
shall be the lesser of the amount actu-
ally paid or the cost that would have
been incurred had the carrier ridden
OPM’s GPO order.

1631.205-79 Mandatory statutory re-
serves.

Charges for mandatory statutory re-
serves are not allowed unless provided
for in the contract. When the term
“mandatory statutory reserve’ is spe-
cifically identified as an allowable con-
tract charge without further definition

1631.205-82

or explanation, it means a requirement
imposed by State law upon the carrier
to set aside a specific amount or rate of
funds into a restricted reserve that is
accounted for separately from all other
reserves and surpluses of the carrier
and which may be used only with the
specific approval of the State official
designated by law to make such ap-
provals. The amount chargeable to the
contract may not exceed an allocable
portion of the amount actually set
aside. If the statutory reserve is no
longer required for the purpose for
which it was created, and these funds
become available for the general use of
the carrier, a pro rata share based upon
FEHBP’s contribution to the total car-
rier’s set aside shall be returned to the
FEHBP in accordance with FAR 31.201-
5.

1631.205-80 Major subcontractor serv-
ice charges.

In a subcontract for enrollment and
eligibility determinations, administra-
tion of claims and payment of benefits,
and payment or provision of actual
health services, and/or assumption of
insurance risk or underwriting, when
costs are determined on the basis of ac-
tual costs incurred or experience rat-
ing, any amount that exceeds the al-
lowable cost of the subcontract (wheth-
er entitled service charge, profit, fee,
contribution to reserve, surplus, or any
other title) is not allowable under the
contract. Amounts which exceed allow-
able costs may be paid to a major sub-
contractor only from the service
charge negotiated between OPM and
the Carrier.

1631.205-81 Inferred reasonableness.

If the carrier follows the notification
and consent requirements of para-
graphs (a), (b) and (c) of 1652.244-70, and
subsequently obtains the Contracting
officer’s consent or ratification, then
the reasonableness of the subcontract’s
costs shall be inferred.

[70 FR 31382, June 1, 2005]

1631.205-82 Audits.

Carriers should ensure that the pub-
lic accounting firms with which they
contract for audits of FEHB accounts
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are registered with the Public Com-
pany Accounting Oversight Board
(PCAOB).

[71 FR 3015, Jan. 19, 2006]

PART 1632—CONTRACT
FINANCING

Subpart 1632.1—General

Sec.

1632.170 Recurring premium payments to
carriers.

1632.171 Clause—community-rated
tracts.

1632.172 Clause—experience-rated contracts.

Subpart 1632.6—Contract Debts

1632.607 Tax credit.
1632.617 Contract clause.

con-

Subpart 1632.7—Contract Funding

1632.770 Contingency reserve payments.
1632.771 Non-commingling of FEHBP funds.
1632.772 Contract clause.

Subpart 1632.8—Assignment of Claims
1632.806-70 Contract clause.

AUTHORITY: 5 U.S.C. 8913; 40 U.S.C. 486(c); 48
CFR 1.301.

SOURCE: 52 FR 16043, May 1, 1987, unless
otherwise noted.

Subpart 1632.1—General

1632.170 Recurring
ments to carriers.

premium  pay-

(a)(1) Recurring payments to carriers of
community-rated plans. OPM will pay to
carriers of community-rated plans the
premium payments received for the
plan less the amounts credited to the
contingency and administrative re-
serves, amounts assessed under para-
graph (a)(2) of this section, and
amounts due for other contractual ob-
ligations. Premium payments will be
due and payable not later than 30 days
after receipt by the Federal Employees
Health Benefits (FEHB) Fund.

(2) The sum of the two performance
factors applicable under 1609.7101-2 will
be multiplied by the carrier’s total net-
to-carrier premium dollars paid for the
preceding contract period. The amount
obtained after the total premium is
multiplied by the sum of the factors
will be withheld from the carrier’s
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periodic premium payment payable
during the first quarter of the fol-
lowing contract period unless an alter-
native payment arrangement is made
with the carrier’s contracting officer.
OPM will deposit the withheld funds in
the carrier’s contingency reserve for
the plan. The aggregate amount with-
held annually for performance for any
carrier will not exceed one percent of
premium for any contract period.

(3) Any subsidization penalty levied
against a community rated plan as out-
lined in 48 CFR 1615.402(c)(3)(ii)(B) must
be paid within 60 days from notifica-
tion. If payment is not received within
the 60 day period, OPM will withhold
from the community rated carriers the
periodic premium payment payable
until fully recovered. OPM will deposit
the withheld funds in the subsidization
penalty reserve described in 5 CFR
890.503(c)(6).

(b)) Recurring payments to carriers of
experience-rated plans. OPM will make
payments on a letter of credit (LOC)
basis. Premium payments received for
the plan, less the amounts credited to
the contingency and administrative re-
serves and amounts for other obliga-
tions due under the contract, will be
made available for carrier drawdown
not later than 30 days after receipt by
the FEHB Fund.

(2) Withdrawals from the LOC ac-
count will be made on a checks-pre-
sented basis. Under a checks-presented
basis, drawdown on the LOC is delayed
until the checks issued for FEHB Pro-
gram disbursements are presented to
the carrier’s bank for payment.

(3) OPM may grant a waiver of the
restriction of LOC disbursements to a
checks-presented basis if the carrier re-
quests the waiver in writing and dem-
onstrates to OPM’s satisfaction that
the checks-presented basis of LOC dis-
bursements will result in significantly
increased liability under the contract,
or that the checks-presented basis of
LOC disbursements is otherwise clearly
and significantly detrimental to the
operation of the plan. Payments to car-
riers that have been granted a waiver
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may be made by an alternative pay-
ment methodology, subject to OPM ap-
proval.

[67 FR 14360, Apr. 20, 1992, as amended at 63
FR 55338, Oct. 15, 1998; 64 FR 36272, July 6,
1999; 656 FR 36386, June 8, 2000; 70 FR 31382,
June 1, 2005; 76 FR 38286, June 29, 2011]

1632.171 Clause—community-rated
contracts.
The clause at 1652.232-70 shall be in-
serted in all community-rated FEHBP
contracts.

[67 FR 14360, Apr. 20, 1992]

1632.172 Clause—experience-rated
contracts.
The clause at 1652.232-71 shall be in-
serted in all experience-rated FEHBP
contracts.

[57 FR 14360, Apr. 20, 1992]

Subpart 1632.6—Contract Debts

1632.607 Tax credit.

FAR 32.607 has no practical applica-
tion to FEHBP contracts. The statu-
tory provisions at 5 U.S.C. 8906(c) and
(d) authorize joint enrollee and Govern-
ment contributions to the FEHBP
Fund. Because the Fund is comprised
of contributions by enrollees as well as
the Government, carriers may not off-
set debts to the Fund by a tax credit
which is solely a Government obliga-
tion.

1632.617 Contract clause.

The clause at (FAR) 48 CFR 52.232-17
will be modified in all FEHBP con-
tracts to exclude the words ‘‘net of any
applicable tax credit under the Internal
Revenue Code (26 U.S.C. 1481).”

[69 FR 14765, Mar. 30, 1994]
Subpart 1632.7—Contract Funding

1632.770 Contingency
ments.

reserve pay-

(a) Payments from the contingency
reserve shall be made in accordance
with 5 CFR 890.508.

(b) A carrier for an FEHB plan may
apply to OPM at any time for a pay-
ment from the contingency reserve
that is in addition to those amounts, if
any, paid under 5 CFR 890.503(c)(1)

1632.806-70

through (c)(4), if the carrier can show
good cause, such as, unexpected ad-
verse claims experience. OPM will de-
cide whether to allow the request in
whole or in part and will advise the
carrier of its decision. However, OPM
shall not unreasonably withhold ap-
proval for amounts requested that ex-
ceed the plan’s preferred minimum bal-
ance for the contingency reserve.

1632.771
funds.

(a) This section applies to contracts
based on cost analysis.

(b) Carrier or underwriter commin-
gling of FEHBP funds with those from
other sources makes it difficult to pre-
cisely determine FEHBP cash balances
at any given time or to precisely deter-
mine investment income attributable
to FEHBP invested assets.

(c) FEHBP funds shall be maintained
separately from other cash and invest-
ments of the carrier or underwriter.
Cash and investment balances reported
on FEHBP Annual Accounting State-
ments must agree with the carrier’s
books and records.

(d) This requirement may be waived
by the contracting officer in accord-
ance with the clause at 1652.232-72 when
adequate accounting and other con-
trols are in effect. If the requirement is
waived, the waiver will remain in ef-
fect until it is withdrawn by OPM. The
waiver shall be withdrawn if OPM de-
termines that the accounting controls
are no longer adequate to properly ac-
count for FEHBP funds.

[62 FR 16043, May 1, 1987, as amended at 70
FR 31382, June 1, 2005]

Non-commingling of FEHBP

1632.772 Contract clause.

The clause at 1652.232-72 shall be in-
cluded in all contracts that are based
on cost analysis.

[62 FR 16043, May 1, 1987, as amended at 70
FR 31382, June 1, 2005]

Subpart 1632.8—Assignment of
Claims

1632.806-70 Contract clause.

The clause set forth in 1652.232-73
shall be inserted in all FEHBP con-
tracts.

[65 FR 27415, July 2, 1990]
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SUBCHAPTER G—CONTRACT MANAGEMENT

PART 1642—CONTRACT
ADMINISTRATION

Subpart 1642.12—Novation and Change-
of-Name Agreements

Sec.

1642.1201 Definitions.

1642.1204 Agreement to recognize a suc-
cessor in interest (novation agreement).
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1642.7001 Management agreement.

AUTHORITY: 5 U.S.C. 8913; 40 U.S.C. 486(c); 48
CFR 1.301.

SOURCE: 59 FR 14765, Mar. 30, 1994, unless
otherwise noted.

Subpart 1642.12—Novation and
Change-of-Name Agreements

1642.1201 Definitions.

The definitions at (FAR) 48 CFR
42.1201 shall have the same meaning for
this subpart.

1642.1204 Agreement to recognize a
successor in interest (novation
agreement).

(a) (FAR) 48 CFR 42.1204 shall be im-
plemented as provided in this section.
The contracting officer shall insert the
following agreement in all FEHBP con-
tracts for use when the contractor’s as-
sets or the entire portion of the assets
pertinent to the performance of the
contract, as determined by the Govern-
ment, are transferred.

NOVATION AGREEMENT

The (insert corporate name) (Transferor), a
corporation duly organized and existing
under the laws of (insert State) with its prin-
cipal office in (insert city, state); the (insert
corporate name) (Transferee), (if appropriate
add ‘“formerly known as the

) ) Corporation™) a
corporation duly organized and existing
under the laws of (insert State) with its prin-
cipal office in (insert city); and the UNITED
STATES OF AMERICA (Government) enter
into this Agreement effective (insert date
transfer of assets became effective under appli-
cable State law).

(a) THE PARTIES AGREE TO THE FOL-
LOWING FACTS:

(1) The Government, represented by var-
ious Contracting Officers of the Office of
Personnel Management (OPM), has entered
into Contract Number  with the Trans-
feror. The term contracts, as used in this
Agreement, means the contract cited in this
paragraph and all other contracts and pur-
chase orders, including any and all amend-
ments and modifications made between the
Government and the Transferor before the
effective date of this Agreement (whether or
not performance and payment have been
completed and releases executed if the Gov-
ernment or the Transferor has any remain-
ing rights, duties, or obligations under these
contracts and purchase orders).

(2) As of 19
(insert date transfer of assets became effec-
tive under applicable State law), the Trans-
feror has transferred to the Transferee all
the assets of the Transferor, or the entire
portion of the Transferor’s assets pertinent
to performing the contract, as determined by
OPM, by virtue of a(an) (insert term describing
the legal transaction involved) between the
Transferor and the Transferee.

(3) The Transferee has acquired all the as-
sets of the Transferor, or the entire portion
of the Transferor’s assets pertinent to per-
forming the contract, as determined by
OPM, by virtue of the transfer in paragraph
(a)D).

(4) The Transferee has assumed all obliga-
tions and liabilities of the Transferor perti-
nent to performing the contract, as deter-
mined by OPM, by virtue of the transfer in
paragraph (a)(1).

(5) The Transferee is in a position to fully
perform all obligations that may exist under
the contract.

(6) It is consistent with the Government’s
interest to recognize the Transferee as the
successor party to the contract.

(7) Evidence of the transfer in paragraph
(a)(1) has been filed with the Government.

(8) [If applicable:] A certificate dated
, 19 |, signed by the
Secretary of State of (insert State), to the ef-
fect that the corporate name of (insert old
corporate mame) was changed to (insert new
corporate name) on s
19, has been filed with the Government.

(b) IN CONSIDERATION OF THESE
FACTS, THE PARTIES AGREE THAT BY
THIS AGREEMENT—

(1) The Transferor confirms the transfer to
the Transferee, and waives any claims and
rights against the Government or the Fed-
eral Employees Health Benefits Fund that it
now has or may have in the future in connec-
tion with the contract.
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(2) The Transferee agrees to be bound by
and to perform the contract in accordance
with the conditions contained in the con-
tract. The Transferee also assumes all obli-
gations and liabilities of, and all claims
against, the Transferor pertinent to the con-
tract, as determined by OPM, as if the
Transferee were the original party to the
contract.

(3) The Transferee ratifies all previous ac-
tions taken by the Transferor with respect
to the contract, with the same force and ef-
fect as if the action had been taken by the
Transferee.

(4) The Government recognizes the Trans-
feree as the Transferor’s successor in inter-
est in and to the contract. The Transferee by
this Agreement becomes entitled to all
rights, titles, and interests of the Transferor
in and to the contract as if the Transferee
were the original party to the contract. Fol-
lowing the effective date of this Agreement,
the terms Carrier and Contractor as used in
the contract, shall refer to the Transferee.

(5) Except as expressly provided in this
Agreement, nothing in it shall be construed
as a waiver of any rights of the Government
against the Transferor.

(6) All payments and reimbursements pre-
viously made by the Government to the
Transferor, and all other previous actions
taken by the Government under the con-
tract, shall be considered to have discharged
those parts of the Government’s obligations
under the contract. All payments and reim-
bursements made by the Government after
the date of this Agreement in the name of or
to the Transferor shall have the same force
and effect as if made to the Transferee, and
shall constitute a complete discharge of the
Government’s obligations under the con-
tract, to the extent of the amounts paid or
reimbursed.

(7) The Transferor and the Transferee
agree that the Government is not obligated
to pay or reimburse either of them for, or
otherwise give effect to, any costs, taxes, or
other expenses, or any related increases, di-
rectly or indirectly arising out of or result-
ing from the transfer of this Agreement,
other than those that the Government in the
absence of this transfer or Agreement would
have been obligated to pay or reimburse
under the terms of the contract.

(8) The Transferor guarantees payment of
all liabilities and the performance of all obli-
gations that the Transferee (i) assumes
under this Agreement or (ii) may undertake
in the future should this contract be modi-
fied under its terms and conditions. The
Transferor waives notice of, and consents to,
any such future modifications.

(9) The contract shall remain in full force
and effect, except as modified by this Agree-
ment. Each party has executed this Agree-
ment effective (insert the date transfer of as-
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sets became effective under applicable State
law).

UNITED STATES OF AMERICA,

By Date
Title
(Enter Transferor’s name)
By Date
Title

(Corporate Seal)
(Enter Transferee’s name)

By
Title

(Corporate Seal)

CERTIFICATE

I, , cer-
tify that I am the Secretary of (insert
name of Transferor); that

. . . . ., who
signed this Agreement for this corpora-
tion, was then
of this corporation; and that this
Agreement was duly signed for and on
behalf of this corporation by authority
of its governing body and within the
scope of its corporate powers.

Witness my hand and the seal of this

corporation this day of
, 19
By
(Corporate Seal)
CERTIFICATE
I , certify that I am

the Secretary of (insert name of Transferee);
that , who signed this
Agreement for this corporation, was then
of this corporation; and
that this Agreement was duly signed for and
on behalf of this corporation by authority of
its governing body and within the scope of
its corporate powers.
Witness my hand and the seal of this cor-
poration this day of

) 9,
By

(Corporate Seal)

(End of agreement)

(b) Failure to submit the properly
completed and signed Novation Agree-
ment in a timely manner shall be cause
for termination of the contract by
OPM in accordance with FEHBAR
1652.249-70.

(c) The Contracting Officer shall ter-
minate the contract if it is determined
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not to be in the Government’s interest
to recognize a successor in interest to
the contract. The effective date will be
decided by the Contracting Officer
after considering the best interests of
FEHBP enrollees.

1642.1205 Agreement to recognize car-
rier’s change of name.

(a) (FAR) 42.1205 shall be imple-
mented as provided in this section. The
Contracting Officer shall insert the fol-
lowing Agreement in all FEHBP con-
tracts for use when the carrier changes
its name and the Government’s and
contractor’s rights and obligations re-
main unaffected.

CHANGE-OF-NAME AGREEMENT

The (insert new Carrier name), a corpora-
tion duly organized and existing under the
laws of (insert State), and the UNITED
STATES OF AMERICA (Government), enter
into this Agreement effective (insert date
when the change of name became effective
under applicable State law).

(a) THE PARTIES AGREE TO THE FOL-
LOWING FACTS:

(1) The Government, represented by var-
ious Contracting Officers of the Office of
Personnel Management (OPM), has entered
into Contract Number with the
(insert old Carrier name). The term contracts
as used in this Agreement means the con-
tract cited in this paragraph and all other
contracts and purchase orders and all modi-
fications thereto made by the Government
and the Contractor before the effective date
of this Agreement (whether or not perform-
ance and payment have been completed and
releases executed if the OPM or the Carrier
has any remaining rights, duties, or obliga-
tions under these contracts and purchase or-
ders).

(2) The (insert old Carrier name), by an
amendment to its certificate of incorpora-
tion, dated , 19 |, has
changed its corporate name to (insert new
Carrier name).

(3) This amendment accomplishes a change
of corporate name only and all rights and ob-
ligations of the Government and the Carrier
under the contract are unaffected by this
change.

(4) Documentary evidence of this change of
corporate name has been filed with the Gov-
ernment.

(b) IN CONSIDERATION OF THESE
FACTS, THE PARTIES AGREE THAT:

(1) The contract is amended by sub-
stituting the name ‘ (insert new Carrier
name)’”’ for the name ‘(insert old Carrier
name)’’ wherever it appears in the contract;
and

1642.7001

(2) BEach party has executed this Agree-
ment effective the day and year stated in
paragraph (a)(2).

UNITED STATES OF AMERICA,

Date
Title
(Enter new Carrier name)
By - - Date
Title
(Corporate Seal)
CERTIFICATE
I, , certify
that I am the Secretary of (insert new Car-
rier name); that
who

signed this Agreement for this corporation,
was then (insert position held) of this cor-
poration; and that this Agreement was duly
signed for and on behalf of this corporation
by authority of its governing body and with-
in the scope of its corporate powers.

Witness my hand and the seal of this cor-
poration this - day of

19

By

(Corporate Seal)

(End of agreement)

(b) Failure to submit the properly
completed and signed Change-of-Name
Agreement in a timely manner may be
cause for termination of the contract
by OPM in accordance with FEHBAR
1652.249-70.

Subpart  1642.70—Management
Agreement (in Lieu of Nova-
tion Agreement)

1642.7001 Management agreement.

When it is in the best interest of
FEHBP enrollees to continue a con-
tract for an interim period after the
carrier discontinues its operations and
has entered into a Purchase and Sale
Agreement (or other descriptive term),
but before a successor in interest has
been recognized by OPM, the carrier
may submit for OPM approval a Man-
agement Agreement that enables it to
continue a contract through an agree-
ment with a third party to administer
the day-to-day performance of the con-
tract. Examples of situations in which
a Management Agreement may be ac-
cepted by OPM are:
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(a) When a transfer of assets does not
meet the criteria for a novation;

(b) While a request for a novation is
pending;

(c) While awaiting a decision on a re-
quest for a novation;

(d) As an interim measure, when the
timing of a transfer of assets or the
timing of a carrier’s withdrawal make
administration of the contract incon-
venient;

(e) When it is not in the interests of
the Government to either recognize a
successor in interest or to immediately
terminate the existing FEHBP con-
tract.

PART 1643—CONTRACT
MODIFICATIONS

AUTHORITY: 5 U.S.C. 8913; 40 U.S.C. 486(c); 48
CFR 1.301.

SOURCE: 62 FR 47575, Sept. 10, 1997, unless
otherwise noted.

Subpart 1643.2—Changes

1643.205-70 Contract clause.

The clause set forth in
1652.243-70 shall be inserted
FEHB Program contracts.

PART 1644—SUBCONTRACTING
POLICIES AND PROCEDURES

Subpart 1644.1—General

section
in all

Sec.
1644.170 Policy for FEHB Program subcon-
tracting.

Subpart 1644.2—Consent to Subcontracts

1644.270 FEHBP contract clause.

AUTHORITY: 5 U.S.C. 8913; 40 U.S.C. 486(c); 48
CFR 1.301.

SOURCE: 52 FR 16043, May 1, 1987, unless
otherwise noted.

Subpart 1644.1—General

1644.170 Policy for FEHB Program
subcontracting.

(a) General policy. Carriers must fol-
low commercially reasonable procure-
ment procedures that comply, when re-
quired, with the Federal Acquisition
Regulations (FAR) policies and proce-

48 CFR Ch. 16 (10-1-14 Edition)

dures relating to competition and con-
tract pricing for the acquisition of both
commercial and noncommercial items.

(b) Consent. For all experience-rated
contracts, carriers will notify the Con-
tracting officer in writing at least 30
days in advance of entering into any
subcontract or subcontract modifica-
tion, or as otherwise specified by the
contract, if: the amount of the sub-
contract or the amount of the sub-
contract and modification charged to
the FEHB Program equals or exceeds
$5650,000 and is at least 25 percent of the
total subcontract’s costs. The amount
of the dollar charge to the FEHB Pro-
gram shall be adjusted by the same
amount and at the same time as any
change to the threshold for application
of the Truth in Negotiations Act pursu-
ant to 41 U.S.C. 254b(a)(7). Failure to
provide advance notice may result in a
Contracting officer’s disallowance of
subcontract costs or a penalty when
considering the performance aspect of
the carriers’ service charge.

(1) All subcontracts or subcontract
modifications that equal or exceed the
threshold are subject to audit under
FAR 52.215-2 ‘“Audit and Records-Nego-
tiations” if based on cost analysis, and
subject to the provisions of 48 CFR
1646.301 and 1652.246-70 ‘“FEHB Inspec-
tion” if based on price analysis.

(2) In determining whether the
amount chargeable to the FEHB Pro-
gram contract for a given subcontract
or modification equals or exceeds the
$550,000 threshold, the following rules
apply:

(i) For initial advance notification,
the carrier shall provide the total cost/
price for the base year.

(ii) The carrier shall provide advance
notification of any modifications, op-
tions, including quantity or service op-
tions and option periods, and renewals
of ‘‘evergreen contracts’” that cause
the total price to equal or exceed the
threshold. OPM’s review will be of the
modification(s), itself, but documenta-
tion for the original subcontract will
be required to perform the review.

(iii) The $550,000 threshold will be ad-
justed by the same amount and at the
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same time as any change to the thresh-
old for application of the Truth in Ne-
gotiations Act.

[70 FR 31382, June 1, 2005, as amended at 71
FR 3016, Jan. 19, 2006]

Subpart 1644.2—Consent to
Subcontracts
1644.270 FEHBP contract clause.

The clause set forth at section
1652.244-70 shall be inserted in all expe-
rience rated FEHBP contracts.

[62 FR 47576, Sept. 10, 1997]

PART 1645—GOVERNMENT
PROPERTY

AUTHORITY: 5 U.S.C. 8913; 40 U.S.C. 486(c); 48
CFR 1.301.

SOURCE: 62 FR 47576, Sept. 10, 1997, unless
otherwise noted.

Subpart 1645.3—Providing
Equipment

1645.303-70 Contract clause.

The clause set forth in
1652.245-70 shall be inserted
FEHB Program contracts.

PART 1646—QUALITY ASSURANCE

Subpart 1646.2—Contract Quality
Requirements

section
in all

Sec.
1646.201 Contract Quality Policy.

Subpart 1646.3—Contract Clauses

1646.301 Contractor
ments.

AUTHORITY: 5 U.S.C. 8913; 40 U.S.C. 486(c); 48
CFR 1.301.

Subpart 1646.2—Contract Quality
Requirements

1646.201 Contract Quality Policy.

(a) This section prescribes general
policies and procedures to ensure that
services acquired under the FEHB con-
tract conform to the contract’s quality
and audit requirements.

(b) OPM will periodically evaluate
the contractor’s system of internal

inspection require-
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controls under the quality assurance
program required by the contract and
will acknowledge in writing whether or
not the system is consistent with the
requirements set forth in the contract.
After the initial review, subsequent re-
views may be limited to changes in the
contractor’s internal control guide-
lines. However, a limited review does
not diminish the contractor’s obliga-
tion to apply the full internal control
system.

(c) OPM will issue specific quality
performance standards for the FEHB
contracts and will inform carriers of
the applicable standards prior to nego-
tiations for the contract year. OPM
will benchmark its standards against
standards generally accepted in the in-
surance industry. The contracting offi-
cer may authorize nationally recog-
nized standards to be used to fulfill
this requirement. FEHB carriers will
comply with the performance stand-
ards issued by OPM.

(d) In addition to reviewing carriers’
quality assurance programs, OPM will
periodically audit contractors, sub-
contractors and Large Providers’ books
and records to assure compliance with
FEHB law, regulations, and the con-
tract.

[70 FR 31382, June 1, 2005]

Subpart 1646.3—Contract Clauses

1646.301 Contractor
quirements.

The clause set forth at 1652.246-70
shall be inserted in all FEHBP con-
tracts.

[562 FR 16044, May 1, 1987]

inspection re-

PART 1649—TERMINATION OF
CONTRACTS

Sec.
1649.002-70 Applicability of the FAR to
FEHB acquisitions.

Subpart 1649.1—General Principles

1649.101-70 FEHBP renewal and withdrawal
of approval clause.

1649.101-71 FEHBP termination for conven-
ience clause.

1649.101-72 FEHBP termination for default
clause.
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AUTHORITY: 5 U.S.C. 8913; 40 U.S.C. 486(c); 48
CFR 1.301.

SOURCE: 52 FR 16044, May 1, 1987, unless
otherwise noted.

1649.002-70 Applicability of the FAR
to FEHB acquisitions.

(a) Termination of FEHB contracts
because of withdrawal of approval is
controlled by 5 U.S.C. 8902(e) and 5 CFR
890.204.

(b) Termination of FEHB contracts
because of nonrenewal of the contract
at the end of the contract term is con-
trolled by 5 U.S.C. 8902(a) and 5 CFR
890.205.

(c) The procedures for settlement of
contracts after they are terminated
shall be those contained in FAR part
49,

[67 FR 19387, May 6, 1992]

48 CFR Ch. 16 (10-1-14 Edition)

Subpart 1649.1—General
Principles

1649.101-70 FEHBP renewal and with-
drawal of approval clause.

The clause in 1652.249-70 shall be in-
serted in all FEHBP contracts.

1649.101-71 FEHBP termination for
convenience clause.

The clause set forth in 1652.249-71
shall be inserted in all FEHBP con-
tracts.

[62 FR 47576, Sept. 10, 1997]
1649.101-72 FEHBP termination for
default clause.

The clause set forth in 1652.249-72
shall be inserted in all FEHBP con-
tracts.

[62 FR 47576, Sept. 10, 1997]
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SUBCHAPTER H—CLAUSES AND FORMS

PART 1652—CONTRACT CLAUSES

Sec.
1652.000 Applicable clauses.

Subpart 1652.2—Texts of FEHBP Clauses

1652.203-70 Misleading, deceptive, or unfair
advertising.
1652.204-70 Contractor records retention.
1652.204-71 Coordination of Benefits.
1652.204-72 Filing health benefit claims/
court review of disputed claims.
1652.204-73 Taxpayer Identification Number.
1652.204-74 Large provider agreements.
1652.215-70 Rate Reduction for Defective
Pricing or Defective Cost or Pricing
Data.
1652.215-71
1652.216-70
ment.
1652.216-71
1652.222-70

Investment Income.
Accounting and price adjust-

Accounting and Allowable Cost.

Notice of significant events.

1652.224-70 Confidentiality of records.

1652.229-70 Taxes—Foreign Negotiated bene-
fits contracts.

1652.232-70 Payments—community-rated

contracts.

1652.232-71 Payments—experience-rated con-
tracts.

1652.232-72 Non-commingling of FEHBP
funds.

1652.232-73 Approval for the Assignment of
Claims.

1652.243-70 Changes—Negotiated benefits
contracts.

1652.244-70 Subcontracts.

1652.245-70 Government property (nego-

tiated benefits contracts).

1652.246-70 FEHB Inspection.

1652.249-70 Renewal and withdrawal of ap-
proval.

1652.249-71 FEHBP termination for conven-
ience of the government—negotiated
benefits contracts.

1652.249-72 FEHBP termination for default—
negotiated benefits contracts.

Subpart 1652.3—FEHBP Clause Matrix

1652.370 Use of the matrix.

AUTHORITY: 5 U.S.C. 8913; 40 U.S.C. 486(c); 48
CFR 1.301.

SOURCE: 52 FR 16044, May 1, 1987, unless
otherwise noted.

1652.000 Applicable clauses.

The clauses of FAR subpart 52.2 shall
be applicable to FEHBP contracts as
specified in the FEHBAR Clause Matrix
in subpart 1652.3.

Section and Clause Title

52.202-1
52.203-3

Definitions.

Gratuities.

52.203-5 Covenant Against Contingent Fees.

52.203-7 Anti-Kickback Procedures.

52.203-12 Limitation on Payments to Influ-
ence Certain Federal Transactions.

52.209-6 Protecting the Government’s Inter-
est When Subcontracting With Contrac-
tors Debarred, Suspended, or Proposed
for Debarment.

52.215-2 Audit and Records—Negotiation.
52.215-22 Price Reduction for Defective Cost
or Pricing Data.
52.215-24 Subcontractor

Data.

52.215-27 Termination of Defined Benefit
Pension Plans.

52.215-30 Facilities Capital Cost of Money.

52.215-31 Waiver of Facilities Capital Cost
of Money.

52.215-39 Reversion or Adjustment of Plans
for Postretirement Benefits Other Than
Pensions (PRB).

52.219-8 Utilization of Small, Small Dis-
advantaged and Women-Owned Small
Business Concerns.

52.222-1 Notice to the Government of Labor
Disputes.

52.222-3 Convict Labor.

52.222-4 Contract Work Hours and Safety
Standards Act—Overtime Compensa-
tion—General.

52.222-21 Certification of Nonsegregated Fa-
cilities.

52.222-26 Equal Opportunity.

52.222-28 Equal Opportunity
Clearance of Subcontracts.

52.222-29 Notification of Visa Denial.

52.222-35 Affirmative Action for Special Dis-
abled and Vietnam Era Veterans.

52.222-36 Affirmative Action for
capped Workers.

52.222-37 Employment Reports on Special
Disabled Veterans and Veterans of the
Vietnam Era.

52.223-2 Clean Air and Water.

52.223-6 Drug-Free Workplace.

52.227-1 Authorization and Consent.

52.227-2 Notice and Assistance Regarding
Patent and Copyright Infringement.

52.229-3 Federal, State,and Local Taxes.

52.229-4 Federal, State, and Local Taxes
(Noncompetitive Contract).

52.229-5 Taxes—Contracts Performed in U.S.
Possessions or Puerto Rico.

52.230-2 Cost Accounting Standards.

52.230-3 Disclosure and Consistency of Cost
Accounting Practices.

52.230-5 Administration of Cost Accounting
Standards.

52.232-8 Discounts for Prompt Payment.

52.232-17 Interest.

Cost or Pricing

Preaward

Handi-
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52.232-23 Assignment of Claims.

52.232-33 Mandatory Information For Elec-
tronic Funds Transfer Payment.

52.233-1 Disputes.

52.242-1 Notice of Intent to Disallow Costs.

52.242-3 Penalties for Unallowable Costs.

52.242-13 Bankruptcy.

52.244-5 Competition in Subcontracting.

52.244-6 Subcontracts for Commercial Items
and Commercial Components.

52.246-25 Limitation of Liability—Services.

52.247-63 Preference for U.S.-Flag Air Car-
riers.

52.251-1

52.232-2

52.252-4

52.252-6

[62 FR 47576, Sept. 10, 1997]

Subpart 1652.2—Texts of FEHBP
Clauses

Government Supply Sources.
Clauses Incorporated by Reference.
Alterations in Contract.
Authorized Deviations in Clauses.

1652.203-70 Misleading, deceptive, or
unfair advertising.

As prescribed in 1603.7003, the fol-
lowing clause shall be inserted in all
FEHBP contracts:

MISLEADING, DECEPTIVE, OR UNFAIR
ADVERTISING (JAN 1991)

(a) The Carrier agrees that any advertising
material, including that labeled promotional
material, marketing material, or supple-
mental literature, shall be truthful and not
misleading.

(b) Criteria to assess compliance with para-
graph (a) of this clause are available in the
FEHB Supplemental Literature Guidelines
which are developed by OPM and should be
used, along with the additional guidelines
set forth in FEHBAR 1603.702, as the primary
guide in preparing material; further guid-
ance is provided in the NAIC ‘“Rules Gov-
erning Advertising of Accident and Sickness
Insurance With Interpretive Guidelines.”’
Guidelines are periodically updated and pro-
vided to the Carrier by OPM.

(c) Failure to conform to paragraph (a) of
this clause may result in a reduction in the
service charge, if appropriate, and corrective
action to protect the interest of Federal
Members. Corrective action will be appro-
priate to the circumstances and may include,
but is not limited to the following actions by
OPM:

(1) Directing the Carrier to cease and de-
sist distribution, publication, or broadcast of
the material;

(2) Directing the Carrier to issue correc-
tions at the Carrier’s expense and in the
same manner and media as the original ma-
terial was made; and

(3) Directing the Carrier to provide, at the
Carrier’s expense, the correction in writing
by certified mail to all enrollees of the

48 CFR Ch. 16 (10-1-14 Edition)

Plan(s) that had been the subject of the
original material.

(d) Egregious or repeated offenses may re-
sult in the following action by OPM:

(1) Suspending new enrollments in the Car-
rier’s Plan(s);

(2) Providing Enrollees an opportunity to
transfer to another plan; and

(3) Terminating the contract in accordance
with Section 1.15, Renewal and Withdrawal
of Approval.

(e) Prior to taking action as described in
paragraphs (c) and (d) of this clause, the
OPM will notify the Carrier and offer an op-
portunity to respond.

(f) The Carrier shall incorporate this
clause in subcontracts with its underwriter,
if any, and other subcontractors directly in-
volved in the preparation or distribution of
such advertising material and shall sub-
stitute ‘“‘Contractor’” or other appropriate
reference for the term ‘‘Carrier.”

(End of clause)

[66 FR 27415, July 2, 1990, as amended at 62
FR 47576, Sept. 10, 1997]

1652.204-70 Contractor records reten-
tion.

As prescribed in 1604.705 the following
clause will be inserted in all FEHB
Program contracts.

CONTRACTOR RECORDS RETENTION (JUL 2005)

Notwithstanding the provisions of Section
5.7 (FAR 52.215-2(f)) ‘‘Audit and Records—Ne-
gotiation” the carrier will retain and make
available all records applicable to a contract
term that support the annual statement of
operations and, for contracts that equal or
exceed the threshold at FAR 15.403-4(a)(1),
the rate submission for that contract term
for a period of six years after the end of the
contract term to which the records relate.
This includes all records of Large Provider
Agreements and subcontracts that equal or
exceed the threshold requirements. In addi-
tion, individual enrollee and/or patient claim
records will be maintained for six years after
the end of the contract term to which the
claim records relate. This clause is effective
prospectively as of the 2005 contract year.

(End of clause)

[70 FR 31382, June 1, 2005, as amended at 71
FR 3016, Jan. 19, 2006]
1652.204-71 Coordination of Benefits.

As prescribed in 1604.7001, the fol-
lowing clause shall be inserted in all
FEHBP contracts:
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COORDINATION OF BENEFITS (JAN 1991)

(a) The Carrier shall coordinate the pay-
ment of benefits under this contract with the
payment of benefits under Medicare, other
group health benefits coverages, and the pay-
ment of medical and hospital costs under no-
fault or other automobile insurance that
pays benefits without regard to fault.

(b) The Carrier shall not pay benefits under
this contract until it has determined wheth-
er it is the primary carrier or unless per-
mitted to do so by the Contracting Officer.

(c) In coordinating benefits between plans,
the Carrier shall follow the order of prece-
dence established by the NAIC Model Guide-
lines for Coordination of Benefits (COB) as
specified by OPM.

(d) Where (1) the Carrier makes payments
under this contract which are subject to COB
provisions; (2) the payments are erroneous,
not in accordance with the terms of the con-
tract, or in excess of the limitations applica-
ble under this contract; and (3) the Carrier is
unable to recover such COB overpayments
from the Member or the providers of services
or supplies, the Contracting Officer may
allow such amounts to be charged to the con-
tract; the Carrier must be prepared to dem-
onstrate that it has made a diligent effort to
recover such COB overpayments.

(e) COB savings shall be reported by experi-
ence rated carriers each year along with the
Carrier’s annual accounting statement in a
form specified by OPM.

(f) Changes in the order of precedence es-
tablished by the NAIC Model Guidelines im-
plemented after January 1 of any given year
shall be required no earlier than the begin-
ning of the following contract term.

(End of clause)

[65 FR 27415, July 2, 1990]

1652.204-72 Filing health benefit
claims/court review of disputed
claims.

As prescribed in 1604.7101 of this
chapter, the following clause must be
inserted in all FEHB Program con-
tracts.

FILING HEALTH BENEFIT CLAIMS/COURT
REVIEW OF DISPUTED CLAIMS (MAR 1995)

(a) General. (1) The Carrier resolves claims
filed under the Plan. All health benefit
claims must be submitted initially to the
Carrier. If the Carrier denies a claim (or a
portion of a claim), the covered individual
may ask the Carrier to reconsider its denial.
If the Carrier affirms its denial or fails to re-
spond as required by paragraph (b) of this
clause, the covered individual may ask OPM
to review the claim. A covered individual
must exhaust both the Carrier and OPM re-

1652.204-72

view processes specified in this clause before
seeking judicial review of the denied claim.

(2) This clause applies to covered individ-
uals and to other individuals or entities who
are acting on the behalf of a covered indi-
vidual and who have the covered individual’s
specific written consent to pursue payment
of the disputed claim.

(b) Time limits for reconsidering a claim. (1)
The covered individual has 6 months from
the date of the notice to the covered indi-
vidual that a claim (or a portion of a claim)
was denied by the Carrier in which to submit
a written request for reconsideration to the
Carrier. The time limit for requesting recon-
sideration may be extended when the covered
individual shows that he or she was pre-
vented by circumstances beyond his or her
control from making the request within the
time limit.

(2) The Carrier has 30 days after the date of
receipt of a timely-filed request for reconsid-
eration to:

(i) Affirm the denial in writing to the cov-
ered individual;

(ii) Pay the bill or provide the service; or

(iii) Request from the covered individual or
provider additional information needed to
make a decision on the claim. The Carrier
must simultaneously notify the covered indi-
vidual of the information requested if it re-
quests additional information from a pro-
vider. The Carrier has 30 days after the date
the information is received to affirm the de-
nial in writing to the covered individual or
pay the bill or provide the service. The Car-
rier must make its decision based on the evi-
dence it has if the covered individual or pro-
vider does not respond within 60 days after
the date of the Carrier’s notice requesting
additional information. The Carrier must
then send written notice to the covered indi-
vidual of its decision on the claim. The cov-
ered individual may request OPM review as
provided in paragraph (b)(3) of this clause if
the Carrier fails to act within the time limit
set forth in this paragraph.

(3) The covered individual may write to
OPM and request that OPM review the Car-
rier’s decision if the Carrier either affirms
its denial of a claim or fails to respond to a
covered individual’s written request for re-
consideration within the time limit set forth
in paragraph (b)(2) of this clause. The cov-
ered individual must submit the request for
OPM review within the time limit specified
in paragraph (e)(1) of this clause.

(4) The Carrier may extend the time limit
for a covered individual’s submission of addi-
tional information to the Carrier when the
covered individual shows he or she was not
notified of the time limit or was prevented
by circumstances beyond his or her control
from submitting the additional information.

(c) Information required to proces