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25.403 World Trade Organization Gov-
ernment Procurement Agreement
and Free Trade Agreements.

(a) Eligible products from WTO GPA
and FTA countries are entitled to the
nondiscriminatory treatment specified
in 25.402(a)(1). The WTO GPA and FTAs
specify procurement procedures de-
signed to ensure fairness (see 25.408).

(b) Thresholds. (1) To determine
whether the acquisition of products by
lease, rental, or lease-purchase con-
tract (including lease-to-ownership, or
lease-with-option-to purchase) is cov-
ered by the WTO GPA or an FTA, cal-
culate the estimated acquisition value
as follows:

(i) If a fixed-term contract of 12
months or less is contemplated, use the
total estimated value of the acquisi-
tion.

(ii) If a fixed-term contract of more
than 12 months is contemplated, use
the total estimated value of the acqui-
sition plus the estimated residual value
of the leased equipment at the conclu-
sion of the contemplated term of the
contract.

(iii) If an indefinite-term contract is
contemplated, use the estimated
monthly payment multiplied by the
total number of months that ordering
would be possible under the proposed
contract, i.e., the initial ordering pe-
riod plus any optional ordering periods.

(iv) If there is any doubt as to the
contemplated term of the contract, use
the estimated monthly payment multi-
plied by 48.

(2) The estimated value includes the
value of all options.

(3) If, in any 12-month period, recur-
ring or multiple awards for the same
type of product or products are antici-
pated, use the total estimated value of
these projected awards to determine
whether the WTO GPA or an FTA ap-
plies. Do not divide any acquisition
with the intent of reducing the esti-
mated value of the acquisition below
the dollar threshold of the WTO GPA
or an FTA.

(c) Purchase restriction. (1) Under the
Trade Agreements Act (19 U.S.C. 2512),
in acquisitions covered by the WTO
GPA, acquire only U.S.-made or des-
ignated country end products or U.S.
or designated country services, unless
offers for such end products or services
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are either not received or are insuffi-
cient to fulfill the requirements. This
purchase restriction does not apply
below the WTO GPA threshold for sup-
plies and services, even if the acquisi-
tion is covered by an FTA.

[64 FR 72419, Dec. 27, 1999, as amended at 65
FR 36026, June 6, 2000; 67 FR 21535, Apr. 30,
2002; 67 FR 56123, Aug. 30, 2002; 69 FR 1054,
Jan. 7, 2004; 69 FR 77875, Dec. 28, 2004]

25.404 Least developed countries.

For acquisitions covered by the WTO
GPA, least developed country end prod-
ucts, construction material, and serv-
ices must be treated as eligible prod-
ucts.

[69 FR 77875, Dec. 28, 2004]

25.405 Caribbean Basin Trade Initia-
tive.

Under the Caribbean Basin Trade Ini-
tiative, the United States Trade Rep-
resentative has determined that, for
acquisitions covered by the WTO GPA,
Caribbean Basin country end products,
construction material, and services
must be treated as eligible products. In
accordance with Section 201 (a)(3) of
the Dominican Republic—Central
America—United States Free Trade
Implementation Act (Pub. L. 109-53) (19
U.S.C. 4031), when the CAFTA-DR
agreement enters into force with re-
spect to a country, that country is no
longer designated as a beneficiary
country for purposes of the Caribbean
Basin Economic Recovery Act, and is
therefore no longer included in the def-
inition of ‘‘Caribbean Basin country”’
for purposes of the Caribbean Basin
Trade Initiative.

[66 FR 24322, Apr. 25, 2000, as amended at 67
FR 6118, Feb. 8, 2002; 69 FR 1055, Jan. 7, 2004;
69 FR 177875, Dec. 28, 2004; 71 FR 36937, June
28, 2006; 79 FR 24209, Apr. 29, 2014]

25.406 Israeli Trade Act.

Acquisitions of supplies by most
agencies are covered by the Israeli
Trade Act, if the estimated value of the
acquisition is $50,000 or more but does
not exceed the WTO GPA threshold for
supplies (see 25.402(b)). Agencies other
than the Department of Defense, the
Department of Energy, the Department
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of Transportation, the Bureau of Rec-
lamation of the Department of the In-
terior, the Federal Housing Finance
Board, and the Office of Thrift Super-
vision must evaluate offers of Israeli
end products without regard to the re-
strictions of the Buy American statute.
The Israeli Trade Act does not prohibit
the purchase of other foreign end prod-
ucts. In accordance with Section 201
(a)(3) of the Dominican Republic—Cen-
tral America—United States Free
Trade Implementation Act (Pub. L.
109-53), when the CAFTA-DR agree-
ment enters into force with respect to
a country, that country is no longer
designated as a beneficiary country for
purposes of the Caribbean Basin Eco-
nomic Recovery Act, and is therefore
no longer included in the definition of
“Caribbean Basin country” for pur-
poses of the Caribbean Basin Trade Ini-
tiative.

[64 FR 72419, Dec. 27, 1999, as amended at 67
FR 21535, Apr. 30, 2002; 69 FR 1055, Jan. 7,
2004; 69 FR 77875, Dec. 28, 2004; 71 FR 36937,
June 28, 2006; 79 FR 24209, Apr. 29, 2014]]

25.407 Agreement on Trade in Civil
Aircraft.

Under the authority of Section 303 of
the Trade Agreements Act, the U.S.
Trade Representative has waived the
Buy American statute for civil aircraft
and related articles that meet the sub-
stantial transformation test of the
Trade Agreements Act, from countries
that are parties to the Agreement on
Trade in Civil Aircraft. Those coun-
tries are Albania, Austria, Belgium,
Bulgaria, Canada, Croatia, Cyprus,
Czech Republic, Denmark, Egypt, Esto-
nia, Finland, France, Georgia, Ger-
many, Greece, Hungary, Ireland, Italy,
Japan, Latvia, Lithuania, Luxembourg,
Macao China, Malta, the Netherlands,
Norway, Poland, Portugal, Romania,
Slovakia, Slovenia, Spain, Sweden,
Switzerland, Taiwan (Chinese Taipei),
and the United Kingdom.

[77 FR 12936, Mar. 2, 2012, as amended at 78
FR 70481, Nov. 25, 2013; 79 FR 24209, Apr. 29,
2014]

25.408

(a) If the WTO GPA or an FTA ap-
plies (see 25.401), the contracting offi-
cer must—

Procedures.

48 CFR Ch. 1 (10-1-14 Edition)

(1) Comply with the requirements of
5.203, Publicizing and response time;

(2) Comply with the requirements of
5.207, Preparation and transmittal of
synopses;

(3) Not include technical require-
ments in solicitations solely to pre-
clude the acquisition of eligible prod-
ucts;

(4) Specify in solicitations that
offerors must submit offers in the
English language and in U.S. dollars
(see 52.214-34, Submission of Offers in
the English Language, and 52.214-35,
Submission of Offers in U.S. Currency,
or paragraph (c)(b) of 52.215-1, Instruc-
tion to Offerors—Competitive Acquisi-
tions); and

(5) Provide unsuccessful offerors from
WTO GPA or FTA countries notice in
accordance with 14.409-1 or 15.503.

(b) See Subpart 25.5 for evaluation
procedures and examples.

[64 FR 72419, Dec. 27, 1999, as amended at 68
FR 56679, Oct. 1, 2003; 69 FR 1055, Jan. 7, 2004;
69 FR 77875, Dec. 28, 2004; 73 FR 10962, Feb. 28,
2008]

Subpart 25.5—Evaluating Foreign
Offers—Supply Contracts

25.501 General.

The contracting officer—

(a) Must apply the evaluation proce-
dures of this subpart to each line item
of an offer unless either the offer or the
solicitation specifies evaluation on a
group basis (see 25.503);

(b) May rely on the offeror’s certifi-
cation of end product origin when eval-
uating a foreign offer;

(c) Must identify and reject offers of
end products that are prohibited in ac-
cordance with Subpart 25.7; and

(d) Must not use the Buy American
statute evaluation factors prescribed in
this subpart to provide a preference for
one foreign offer over another foreign
offer.

[64 FR 72419, Dec. 27, 1999, as amended at 67
FR 21535, Apr. 30, 2002; 71 FR 20306, Apr. 19,
2006; 79 FR 24209, Apr. 29, 2014]

25.502 Application.

(a) TUnless otherwise specified in
agency regulations, perform the fol-
lowing steps in the order presented:
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