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(d) Admission of affidavits where the 
witness is unavailable. The Presiding Of-
ficer may admit into evidence affida-
vits of witnesses who are ‘‘unavail-
able,’’ within the meaning of that term 
under Rule 804(a) of the Federal Rules 
of Evidence. 

(e) Exhibits. Where practicable, an 
original and one copy of each exhibit 
shall be filed with the Presiding Officer 
for the record and a copy shall be fur-
nished to each party. A true copy of 
any exhibit may be substituted for the 
original. 

(f) Official notice. Official notice may 
be taken of any matter judicially no-
ticeable in the Federal courts and of 
other facts within the specialized 
knowledge and experience of the Agen-
cy. Opposing parties shall be given ade-
quate opportunity to show that such 
facts are erroneously noticed. 

§ 672.16 Objections and offers of proof. 
(a) Objection. Any objection con-

cerning the conduct of the hearing may 
be made orally or in writing during the 
hearing. The party raising the objec-
tion must supply a short statement of 
its grounds. The ruling by the Pre-
siding Officer on any objection and the 
reasons given for it shall be part of the 
record. An exception to each objection 
overruled shall be automatic and is not 
waived by further participation in the 
hearing. 

(b) Offer of proof. Whenever evidence 
is excluded from the record, the party 
offering the evidence may make an 
offer of proof, which shall be included 
in the record. The offer of proof for ex-
cluded oral testimony shall consist of a 
brief statement describing the nature 
of the evidence excluded. The offer of 
proof for excluded documents or exhib-
its shall consist of the insertion in the 
record of the documents or exhibits ex-
cluded. 

§ 672.17 Burden of presentation; bur-
den of persuasion. 

The complainant has the burden of 
going forward with and of proving that 
the violation occurred as set forth in 
the complaint and that the proposed 
civil penalty, revocation, suspension, 
or other sanction, is appropriate. Fol-
lowing the establishment of a prima 
facie case, respondent has the burden 

of presenting and of going forward with 
any defense to the allegations set forth 
in the complaint. The Presiding Officer 
shall decide all controverted matters 
upon a preponderance of the evidence. 

§ 672.18 Filing the transcript. 
The hearing shall be transcribed ver-

batim. After the Presiding Officer 
closes the record, the reporter shall 
promptly transmit the original and 
certified copies to the Hearing Clerk, 
and one certified copy directly to the 
Presiding Officer. A certificate of serv-
ice shall accompany each copy of the 
transcript. The Hearing Clerk shall no-
tify all parties of the availability of 
the transcript and shall furnish the 
parties with a copy of the transcript 
upon payment of the cost of reproduc-
tion, unless a party can show that the 
cost is unduly burdensome. Any person 
not a party to the proceeding may ob-
tain a copy of the transcript upon pay-
ment of the reproduction fee, except 
for those parts of the transcript or-
dered to be kept confidential by the 
Presiding Officer. 

§ 672.19 Proposed findings, conclu-
sions, and order. 

Unless otherwise ordered by the Pre-
siding Officer, any party may submit 
proposed findings of fact, conclusions 
of law, and a proposed order, together 
with supporting briefs, within twenty 
(20) days after the parties are notified 
of the availability of the transcript. 
The Presiding Officer shall set a time 
by which reply briefs must be sub-
mitted. All submissions shall be in 
writing, shall be served upon all par-
ties, and shall contain adequate ref-
erences to the record and relied-upon 
authorities. 

§ 672.20 Initial decision. 
(a) Filing and contents. The Presiding 

Officer shall issue and file with the 
Hearing Clerk an initial decision as 
soon as practicable after the period for 
filing reply briefs, if any, has expired. 
The initial decision shall contain find-
ings of fact, conclusions regarding all 
material issues of law or discretion, 
the reasons for the findings and conclu-
sions, a recommended civil penalty as-
sessment or other sanction, if appro-
priate, and a proposed final order. Upon 
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