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§488.434

(2) Make information about the use
of civil money penalty funds publicly
available, including about the dollar
amount awarded for approved projects,
the grantee or contract recipients, the
results of projects, and other key infor-
mation.

(3) Ensure that:

(i) A core amount of civil money pen-
alty funds will be held in reserve for
emergencies, such as relocation of resi-
dents pursuant to an involuntary ter-
mination from Medicare and Medicaid.

(ii) A reasonable amount of funds, be-
yond those held in reserve under para-
graph (e)(3)(i) of this section, will be
awarded or contracted each year for
the purposes specified in this section.

(f) If CMS finds that a State has not
spent civil money penalty funds in ac-
cordance with this section, or fails to
make use of funds to benefit the qual-
ity of care or life of residents, or fails
to maintain an acceptable plan for the
use of funds that is approved by CMS,
then CMS may withhold future dis-
bursements of civil money penalty
funds to the State until the State has
submitted an acceptable plan to com-
ply with this section.

[79 FR 45658, Aug. 5, 2014]

§488.434 Civil money penalties: Notice
of penalty.

(a) CMS notice of penalty. (1) CMS
sends a written notice of the penalty to
the facility for all facilities except
non-State operated NFs when the State
is imposing the penalty.

(2) Content of notice. The notice that
CMS sends includes—

(i) The nature of the noncompliance;

(ii) The statutory basis for the pen-
alty;

(iii) The amount of penalty per day of
noncompliance or the amount of the
penalty per instance of noncompliance;

(iv) Any factors specified in
§488.438(f) that were considered when
determining the amount of the pen-
alty;

(v) The date of the instance of non-
compliance or the date on which the
penalty begins to accrue;

(vi) When the penalty stops accruing,
if applicable;

(vii) When the penalty is collected;
and
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(viii) Instructions for responding to
the notice, including a statement of
the facility’s right to a hearing, and
the implication of waiving a hearing,
as provided in §488.436.

(b) State mnotice of penalty. (1) The
State must notify the facility in ac-
cordance with State procedures for all
non-State operated NFs when the State
takes the action.

(2) The State’s notice must—

(i) Be in writing; and

(ii) Include, at a minimum, the infor-
mation specified in paragraph (a)(2) of
this section.

[69 FR 56243, Nov. 10, 1994; 60 FR 50119, Sept.
28, 1995, as amended at 64 FR 13360, Mar. 18,
1999]

§488.436 Civil money penalties: Waiv-
er of hearing, reduction of penalty
amount.

(a) Waiver of a hearing. The facility
may waive the right to a hearing, in
writing, within 60 days from the date of
the notice imposing the civil money
penalty.

(b) Reduction of penalty amount. (1) If
the facility waives its right to a hear-
ing in accordance with the procedures
specified in paragraph (a) of this sec-
tion, CMS or the State reduces the
civil money penalty by 35 percent, as
long as the civil money penalty has not
also been reduced by 50 percent under
§488.438.

(2) If the facility does not waive its
right to a hearing in accordance with
the procedures specified in paragraph
(a) of this section, the civil money pen-
alty is not reduced by 35 percent.

[59 FR 56243, Nov. 10, 1994; 62 FR 44221, Aug.
20, 1997; 76 FR 15127, Mar. 18, 2011]

§488.438 Civil money
Amount of penalty.

(a) Amount of penalty. (1) The pen-
alties are within the following ranges,
set at $50 increments:

(i) Upper range—33,050-310,000. Pen-
alties in the range of $3,050-$10,000 per
day are imposed for deficiencies consti-
tuting immediate jeopardy, and as
specified in paragraph (d)(2) of this sec-
tion.

(ii) Lower range—$50-$3,000. Penalties
in the range of $50-$3,000 per day are
imposed for deficiencies that do not

penalties:
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