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greater than or equal to the fail deci-
sion number appropriate to the cumu-
lative number of vehicles tested. The 
pass and fail decision numbers associ-
ated with the cumulative number of ve-
hicles tested are determined by use of 
the tables in appendix XI of this part 
appropriate for the annual projected 
sales as made by the manufacturer in 
its report submitted under § 600.207– 
80(a)(2) of this chapter (Automobile 
Fuel Economy Regulations). In the ta-
bles in appendix XI of this part, sam-
pling plan ‘‘stage’’ refers to the cumu-
lative number of vehicles tested. Once 
a pass decision has been made for a 
particular pollutant associated with a 
particular test procedure pursuant to 
§ 86.608–98(a), the number of vehicles 
whose final deteriorated test results 
exceed the emission standard for that 
pollutant may not be considered any 
further for purposes of the audit. 

(2) [Reserved] 
(d) Passing or failing of an SEA audit 

occurs when the decision is made on 
the last vehicle required to make a de-
cision under paragraph (c) of this sec-
tion. 

(e) The Administrator may terminate 
testing earlier than required in para-
graph (c) of this section. 

[59 FR 16304, Apr. 6, 1994, as amended at 79 
FR 23702, Apr. 28, 2014] 

§ 86.612–97 Suspension and revocation 
of certificates of conformity. 

(a) The certificate of conformity is 
immediately suspended with respect to 
any vehicle failing pursuant to § 86.610– 
98(b) effective from the time that test-
ing of that vehicle is completed. 

(b) The Administrator may suspend 
the certificate of conformity for a con-
figuration that does not pass a selec-
tive enforcement audit pursuant to 
§ 86.610–98(c) based on the first test, or 
all tests, conducted on each vehicle. 
This suspension will not occur before 
ten days after failure to pass the audit. 

(c) If the results of vehicle testing 
pursuant to the requirements of this 
subpart indicate the vehicles of a par-
ticular configuration produced at more 
than one plant do not conform to the 
regulations with respect to which the 
certificate of conformity was issued, 
the Administrator may suspend the 
certificate of conformity with respect 

to that configuration for vehicles man-
ufactured by the manufacturer in other 
plants of the manufacturer. 

(d) The Administrator will notify the 
manufacturer in writing of any suspen-
sion or revocation of a certificate of 
conformity in whole or in part: Except, 
that the certificate of conformity is 
immediately suspended with respect to 
any vehicle failing pursuant to § 86.610– 
98(b) and as provided for in paragraph 
(a) of this section. 

(e) The Administrator may revoke a 
certificate of conformity for a configu-
ration when the certificate has been 
suspended pursuant to paragraph (b) or 
(c) of this section if the proposed rem-
edy for the nonconformity, as reported 
by the manufacturer to the Adminis-
trator, is one requiring a design 
change(s) to the engine and/or emission 
control system as described in the Ap-
plication for Certification of the af-
fected configuration. 

(f) Once a certificate has been sus-
pended for a failed vehicle as provided 
for in paragraph (a) of this section, the 
manufacturer must take the following 
actions: 

(1) Before the certificate is reinstated 
for that failed vehicle— 

(i) Remedy the nonconformity; and 
(ii) Demonstrate that the vehicle’s 

final deteriorated test results conform 
to the applicable emission standards or 
family particulate emission limits, as 
defined in this part 86 by retesting the 
vehicle in accordance with the require-
ments of this subpart. 

(2) Submit a written report to the 
Administrator within thirty days after 
successful completion of testing on the 
failed vehicle, which contains a de-
scription of the remedy and test results 
for the vehicle in addition to other in-
formation that may be required by this 
subpart. 

(g) Once a certificate has been sus-
pended pursuant to paragraph (b) or (c) 
of this section, the manufacturer must 
take the following actions before the 
Administrator will consider reinstating 
such certificate: 

(1) Submit a written report to the 
Administrator which identifies the rea-
son for the noncompliance of the vehi-
cles, describes the proposed remedy, in-
cluding a description of any proposed 
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quality control and/or quality assur-
ance measures to be taken by the man-
ufacturer to prevent the future occur-
rence of the problem, and states the 
date on which the remedies will be im-
plemented. 

(2) Demonstrate that the engine fam-
ily or configuration for which the cer-
tificate of conformity has been sus-
pended does in fact comply with the re-
quirements of this subpart by testing 
vehicles selected from normal produc-
tion runs of that engine family or con-
figuration at the plant(s) or the facili-
ties specified by the Administrator, in 
accordance with: the conditions speci-
fied in the initial test order pursuant 
to § 86.603 for a configuration suspended 
pursuant to paragraph (b) or (c) of this 
section. 

(3) If the Administrator has not re-
voked the certificate pursuant to para-
graph (e) of this section and if the man-
ufacturer elects to continue testing in-
dividual vehicles after suspension of a 
certificate, the certificate is reinstated 
for any vehicle actually determined to 
have its final deteriorated test results 
in conformance with the applicable 
standards through testing in accord-
ance with the applicable test proce-
dures. 

(h) Once a certificate for a failed en-
gine family or configuration has been 
revoked under paragraph (e) of this sec-
tion and the manufacturer desires to 
introduce into commerce a modified 
version of that engine family or con-
figuration, the following actions will 
be taken before the Administrator may 
issue a certificate for the new engine 
family or configuration: 

(1) If the Administrator determines 
that the proposed change(s) in vehicle 
design may have an effect on emission 
performance deterioration and/or fuel 
economy, he/she shall notify the manu-
facturer within five working days after 
receipt of the report in paragraph (g)(1) 
of this section whether subsequent 
testing under this subpart will be suffi-
cient to evaluate the proposed 
change(s) or whether additional testing 
will be required. 

(2) After implementing the change(s) 
intended to remedy the nonconformity, 
the manufacturer shall demonstrate, if 
the certificate was revoked pursuant to 
paragraph (e) of this section, that the 

modified vehicle configuration does in 
fact conform with the requirements of 
this subpart by testing vehicles se-
lected from normal production runs of 
that modified vehicle configuration in 
accordance with the conditions speci-
fied in the initial test order pursuant 
to § 86.603. The Administrator shall 
consider this testing to satisfy the 
testing requirements of § 86.079–32 or 
§ 86.079–33 if the Administrator had so 
notified the manufacturer. If the subse-
quent testing results in a pass decision 
pursuant to the criteria in § 86.610–98(c), 
the Administrator shall reissue or 
amend the certificate, if necessary, to 
include that configuration: Provided, 
that the manufacturer has satisfied the 
testing requirements specified in para-
graph (h)(1) of this section. If the sub-
sequent audit results in a fail decision 
pursuant to the criteria in § 86.610–98(c), 
the revocation remains in effect. Any 
design change approvals under this 
subpart are limited to the modification 
of the configuration specified by the 
test order. 

(i) A manufacturer may at any time 
subsequent to an initial suspension of a 
certificate of conformity with respect 
to a test vehicle pursuant to paragraph 
(a) of this section, but not later than 
fifteen (15) days or such other period as 
may be allowed by the Administrator 
after notification of the Administra-
tor’s decision to suspend or revoke a 
certificate of conformity in whole or in 
part pursuant to paragraph (b), (c) or 
(e) of this section, request that the Ad-
ministrator grant such manufacturer a 
hearing as to whether the tests have 
been properly conducted or any sam-
pling methods have been properly ap-
plied. 

(j) After the Administrator suspends 
or revokes a certificate of conformity 
pursuant to this section or notifies a 
manufacturer of his intent to suspend, 
revoke or void a certificate of con-
formity under § 86.007–30(e) or § 86.1850, 
and prior to the commencement of a 
hearing under § 86.614, if the manufac-
turer demonstrates to the Administra-
tor’s satisfaction that the decision to 
suspend, revoke or void the certificate 
was based on erroneous information, 
the Administrator shall reinstate the 
certificate. 
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(k) To permit a manufacturer to 
avoid storing non-test vehicles when 
conducting testing of an engine family 
or configuration subsequent to suspen-
sion or revocation of the certificate of 
conformity for that engine family or 
configuration pursuant to paragraph 
(b), (c), or (e) of this section, the manu-
facturer may request that the Adminis-
trator conditionally reinstate the cer-
tificate for that engine family or con-
figuration. The Administrator may re-
instate the certificate subject to the 
condition that the manufacturer con-
sents to recall all vehicles of that en-
gine family or configuration produced 
from the time the certificate is condi-
tionally reinstated if the engine family 
or configuration fails the subsequent 
testing and to remedy any noncon-
formity at no expense to the owner. 

[79 FR 23702, Apr. 28, 2014] 

§ 86.614–84 Hearings on suspension, 
revocation, and voiding of certifi-
cates of conformity. 

(a) Applicability. The procedures pre-
scribed by this section apply whenever 
a manufacturer requests a hearing 
under § 86.084–30(d)(6)(i), § 86.084–30(d)(7), 
or § 86.612(i). 

(b) Definitions. The following defini-
tions shall be applicable to this sec-
tion: 

(1) Hearing Clerk shall mean the Hear-
ing Clerk of the Environmental Protec-
tion Agency. 

(2) Manufacturer refers to a manufac-
turer contesting a suspension or rev-
ocation order directed at the manufac-
turer. 

(3) Party shall include the Agency 
and the manufacturer. 

(4) Presiding Officer shall mean an Ad-
ministrative Law Judge appointed pur-
suant to 5 U.S.C. 3105 (see also 5 CFR 
part 930 as amended). 

(5) Environmental Appeals Board shall 
mean the Board within the Agency de-
scribed in section 1.25 of this title. The 
Administrator delegates to the Envi-
ronmental Appeals Board authority to 
issue final decisions in appeals filed 
under this subpart. Appeals directed by 
the Administrator, rather than to the 
Environmental Appeals Board, will not 
be considered. This delegation of au-
thority to the Environmental Appeals 
Board does not preclude the Environ-

mental Appeals Board from referring 
an appeal or a motion filed under this 
subpart to the Administrator for deci-
sion when the Environmental Appeals 
Board, in its discretion, deems it ap-
propriate to do so. When an appeal or 
motion is referred to the Adminis-
trator, all parties shall be so notified 
and the rules in this part referring to 
the Environmental Appeals Board shall 
be interpreted as referring to the Ad-
ministrator. 

(c) Request for public hearing. (1) If the 
manufacturer disagrees with the Ad-
ministrator’s decision to suspend, re-
voke, or void a certificate or disputes 
the basis for an automatic suspension 
under § 86.612(a), it may request a pub-
lic hearing as described in this section. 
Requests for such a hearing shall be 
filed with the Administrator not later 
than 15 days after the Administrator’s 
notification of his decision to suspend 
or revoke unless otherwise specified by 
the Administrator. Two copies of such 
request shall simultaneously be served 
upon the Director of the Manufacturers 
Operations Division and two copies 
filed with the Hearing Clerk. Failure of 
the manufacturer to request a hearing 
within the time provided shall con-
stitute a waiver of his right to such a 
hearing. Subsequent to the expiration 
of the period for requesting a hearing 
as of right, the Administrator may, in 
his discretion and for good cause 
shown, grant the manufacturer a hear-
ing to contest the suspension or rev-
ocation. 

(2) The request for a public hearing 
shall contain: 

(i) A statement as to which vehicle 
configurations or engine families are 
to be the subject of the hearing; 

(ii) A concise statement of the issues 
to be raised by the manufacturer at the 
hearing for each vehicle configuration 
or engine family or vehicle for which 
the manufacturer has requested the 
hearing: Provided, however, That in the 
case of a hearing request under para-
graph § 86.612(i), the hearing is re-
stricted to the following issues: 

(A) Whether tests were conducted in 
accordance with applicable regulations 
under this part; 

(B) Whether test equipment was 
properly calibrated and functioning; 
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