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§ 49.139 Rule for non-Title V operating
permits.
(a) What is the purpose of this section?
This section establishes a permitting
program to provide for the establishment of Federally-enforceable requirements for air pollution sources within
the Indian reservation.
(b) Who is affected by this section? (1)
This section applies to:
(i) The owner or operator of any air
pollution source who wishes to obtain a
Federally-enforceable limitation on
the source’s actual emissions or potential to emit;
(ii) Any air pollution source for
which the Regional Administrator determines that additional Federally-enforceable requirements are necessary
to ensure compliance with the implementation plan; or
(iii) Any air pollution source for
which the Regional Administrator determines that additional Federally-enforceable requirements are necessary
to ensure the attainment and maintenance of any national ambient air
quality standard or prevention of significant deterioration increment.
(2) To the extent allowed by 40 CFR
part 71, or a Tribal operating permit
program approved pursuant to 40 CFR
part 70, a Title V operating permit may
be used in lieu of an operating permit
under this section to establish the limitations or requirements in paragraph
(b)(1) of this section.
(c) What are the procedures for obtaining an owner-requested operating permit?
(1) The owner or operator of an air pollution source who wishes to obtain a
Federally-enforceable limitation on
the source’s actual emissions or potential to emit must submit an application to the Regional Administrator requesting such limitation. The application must be submitted on forms provided by the Regional Administrator
and contain the information specified
in paragraph (d) of this section.
(2) Within 60 days after receipt of an
application, the Regional Administrator will determine if it contains the
information specified in paragraph (d)
of this section and if so, will deem it
complete for the purpose of preparing a
draft permit to operate. If the Regional
Administrator determines that the application is incomplete, it will be re-

turned to the owner or operator along
with a description of the necessary information that must be submitted for
the application to be deemed complete.
(3) The Regional Administrator will
prepare a draft permit to operate and a
draft technical support document that
describes the proposed limitation and
its effect on the actual emissions and/
or potential to emit of the air pollution
source.
(4) The Regional Administrator will
provide a copy of the draft permit to
operate and draft technical support
document to the owner or operator of
the air pollution source and will provide an opportunity for the owner or
operator to meet with EPA and discuss
the proposed limitations.
(5) The Regional Administrator will
provide an opportunity for public comment on the draft permit to operate as
follows:
(i) A copy of the draft permit to operate, the draft technical support document, the permit application, and all
other supporting materials will be
made available for public inspection in
at least one location in the area affected by the air pollution source.
(ii) A notice will be made by prominent advertisement in a newspaper of
general circulation in the area affected
by the air pollution source of the availability of the draft permit to operate
and supporting materials and of the opportunity to comment. Where possible,
notices will also be made in the Tribal
newspaper.
(iii) Copies of the notice will be provided to the owner or operator of the
air pollution source, the Tribal governing body, and the Tribal, State, and
local air pollution authorities having
jurisdiction in areas outside of the Indian reservation potentially impacted
by the air pollution source.
(iv) A 30-day period for submittal of
public comments will be provided
starting upon the date of publication of
the notice. If requested, the Regional
Administrator may hold a public hearing and/or extend the public comment
period for up to an additional 30 days.
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(6) After the close of the public comment period, the Regional Administrator will review all comments received and prepare a final permit to operate and final technical support document. The final technical support document will include a response to all
comments received during the public
comment period.
(7) The final permit to operate and
final technical support document will
be sent to the owner or operator of the
air pollution source and will be made
available at all of the locations where
the draft permit was made available. In
addition, the final permit to operate
and final technical support document
will be sent to all persons who provided
comments on the draft permit to operate.
(8) The final permit to operate will be
a final agency action for purposes of
administrative appeal and judicial review.
(d) What must the owner or operator of
an air pollution source include in an application for a Federally-enforceable limitation? (1) The owner or operator of an
air pollution source that wishes to obtain a Federally-enforceable limitation
must submit to the Regional Administrator an application, on forms provided by the Regional Administrator,
for a permit to operate that includes
the following information:
(i) Name of the air pollution source
and the nature of the business.
(ii) Street address, telephone number,
and facsimile number of the air pollution source.
(iii) Name, mailing address, and telephone number of the owner or operator.
(iv) Name, mailing address, telephone
number, and facsimile number of the
local individual responsible for compliance with this section.
(v) Name and mailing address of the
individual authorized to receive requests for data and information.
(vi) For each air pollutant and for all
emission units and air pollutant-generating activities to be covered by a limitation:
(A) The proposed limitation and a description of its effect on actual emissions or the potential to emit. Proposed limitations may include, but are
not limited to, emission limitations,

production limits, operational restrictions, fuel or raw material specifications, and/or requirements for installation and operation of emission controls. Proposed limitations must have
a reasonably short averaging period,
taking into consideration the operation of the air pollution source and
the methods to be used for demonstrating compliance.
(B) Proposed testing, monitoring,
recordkeeping, and reporting requirements to be used to demonstrate and
assure compliance with the proposed
limitation.
(C) A description of the production
processes and a related flow chart.
(D) Identification of emission units
and air pollutant-generating activities.
(E) Type and quantity of fuels and/or
raw materials used.
(F) Description and estimated efficiency of air pollution control equipment under present or anticipated operating conditions.
(G) Estimates of the current actual
emissions and current potential to
emit, including all calculations for the
estimates.
(H) Estimates of the allowable emissions and/or potential to emit that
would result from compliance with the
proposed limitation, including all calculations for the estimates.
(vii) Any other information specifically requested by the Regional Administrator.
(2) Estimates of actual emissions
must be based upon actual test data, or
in the absence of such data, upon procedures acceptable to the Regional Administrator. Any emission estimates
submitted to the Regional Administrator must be verifiable using currently accepted engineering criteria.
The following procedures are generally
acceptable for estimating emissions
from air pollution sources:
(i) Source-specific emission tests;
(ii) Mass balance calculations;
(iii) Published, verifiable emission
factors that are applicable to the
source;
(iv) Other engineering calculations;
or
(v) Other procedures to estimate
emissions specifically approved by the
Regional Administrator.
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(3) All applications for a permit to
operate must include a certification by
the owner or operator as to the truth,
accuracy, and completeness of the information. This certification must
state that, based on information and
belief formed after reasonable inquiry,
the statements and information are
true, accurate, and complete.
(e) What are the procedures that the
Regional Administrator will follow to require an operating permit? (1) Whenever
the Regional Administrator determines
that additional Federally-enforceable
requirements are necessary to ensure
compliance with the implementation
plan or to ensure the attainment and
maintenance of any national ambient
air quality standard or prevention of
significant deterioration increment,
the owner or operator of the air pollution source will be so notified in writing.
(2) The Regional Administrator may
require that the owner or operator provide any information that the Regional
Administrator determines is necessary
to establish such requirements in a
permit to operate under this section.
(3) The Regional Administrator will
prepare a draft permit to operate and a
draft technical support document that
describes the reasons and need for the
proposed requirements.
(4) The Regional Administrator will
provide a copy of the draft permit to
operate and draft technical support
document to the owner or operator of
the air pollution source and will provide an opportunity for the owner or
operator to meet with EPA and discuss
the proposed requirements.
(5) The Regional Administrator will
provide an opportunity for public comment on the draft permit to operate as
follows:
(i) A copy of the draft permit to operate, the draft technical support document, and all other supporting materials will be made available for public
inspection in at least one location in
the area affected by the air pollution
source.
(ii) A notice will be made by prominent advertisement in a newspaper of
general circulation in the area affected
by the air pollution source of the availability of the draft permit to operate
and supporting materials and of the op-

portunity to comment. Where possible,
notices will also be made in the Tribal
newspaper.
(iii) Copies of the notice will be provided to the owner or operator of the
air pollution source, the Tribal governing body, and the Tribal, State, and
local air pollution authorities having
jurisdiction in areas outside of the Indian reservation potentially impacted
by the air pollution source.
(iv) A 30-day period for submittal of
public comments will be provided
starting upon the date of publication of
the notice. If requested, the Regional
Administrator may hold a public hearing and/or extend the public comment
period for up to an additional 30 days.
(6) After the close of the public comment period, the Regional Administrator will review all comments received and prepare a final permit to operate and final technical support document, unless the Regional Administrator determines that additional requirements are not necessary to ensure
compliance with the implementation
plan or to ensure the attainment and
maintenance of any national ambient
air quality standard or prevention of
significant deterioration increment.
The final technical support document
will include a response to all comments
received during the public comment period.
(7) The final permit to operate and
final technical support document will
be sent to the owner or operator of the
air pollution source and will be made
available at all of the locations where
the draft permit was made available. In
addition, the final permit to operate
and final technical support document
will be sent to all persons who provided
comments on the draft permit to operate.
(8) The final permit to operate will be
a final agency action for purposes of
administrative appeal and judicial review.
(f) Definitions of terms used in this section. The following terms that are used
in this section are defined in § 49.123
General provisions: Act, actual emissions, air pollutant, air pollution
source, allowable emissions, ambient
air, emission, emission factor, Federally enforceable, implementation plan,

767

VerDate Sep<11>2014

14:50 Oct 30, 2014

Jkt 232149

PO 00000

Frm 00777

Fmt 8010

Sfmt 8010

Y:\SGML\232149.XXX

232149

§ 49.140

40 CFR Ch. I (7–1–14 Edition)

owner or operator, potential to emit,
and Regional Administrator.
FEDERAL IMPLEMENTATION PLAN FOR
OIL AND NATURAL GAS PRODUCTION
FACILITIES, FORT BERTHOLD INDIAN
RESERVATION (MANDAN, HIDATSA AND
ARIKARA NATIONS) IN EPA REGION 8
§ 49.140 Introduction.
(a) What is the purpose of §§ 49.140
through 49.147? Sections 49.140 through
49.147 establish legally and practicably
enforceable requirements to control
and reduce VOC emissions from well
completion operations, well recompletion operations, production operations,
and storage operations at existing, new
and modified oil and natural gas production facilities.
(b) Am I subject to §§ 49.140 through
49.147? Sections 49.140 through 49.147
apply to each owner or operator constructing or operating an oil and natural gas production facility producing
from the Bakken Pool with one or
more oil and natural gas wells, for any
one of which completion or recompletion operations are/were performed on
or after August 12, 2007, that is located
on the Fort Berthold Indian Reservation, which is defined by the Act of
March 3, 1891 (26 Statute 1032) and
which includes all lands added to the
Reservation by Executive Order of
June 17, 1892 (the ‘‘Fort Berthold Indian Reservation’’).
(c) When must I comply with §§ 49.140
through
49.147?
Compliance
with
§§ 49.140 through 49.147 is required no
later than November 13, 2012 or upon
initiation of completion or recompletion operations, whichever is later.
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§ 49.141 Delegation of authority of administration to the tribes.
(a) What is the purpose of this section?
The purpose of this section is to establish the process by which the Regional
Administrator may delegate to the
Mandan, Hidatsa and Arikara Nations
the authority to assist the EPA with
administration of this Federal implementation plan (FIP). This section provides for administrative delegation and
does not affect the eligibility criteria
under 40 CFR 49.6 for treatment in the
same manner as a State.

(b) How does the Tribe request delegation? In order to be delegated authority
to assist us with administration of this
FIP, the authorized representative of
the Mandan, Hidatsa and Arikara Nations must submit a request to the Regional Administrator that:
(1) Identifies the specific provisions
for which delegation is requested;
(2) Includes a statement by the
Mandan, Hidatsa and Arikara Nations’
legal counsel (or equivalent official)
that includes the following information:
(i) A statement that the Mandan,
Hidatsa and Arikara Nations are an Indian Tribe recognized by the Secretary
of the Interior;
(ii) A descriptive statement demonstrating that the Mandan, Hidatsa
and Arikara Nations are currently carrying out substantial governmental duties and powers over a defined area and
that meets the requirements of
§ 49.7(a)(2); and
(iii) A description of the laws of the
Mandan, Hidatsa and Arikara Nations
that provide adequate authority to
carry out the aspects of the rule for
which delegation is requested.
(3) Demonstrates that the Mandan,
Hidatsa and Arikara Nations have, or
will have, adequate resources to carry
out the aspects of the rule for which
delegation is requested.
(c) How is the delegation of administration accomplished? (1) A Delegation of
Authority Agreement will set forth the
terms and conditions of the delegation,
will specify the rule and provisions
that the Mandan, Hidatsa and Arikara
Nations shall be authorized to implement on behalf of the EPA, and shall
be entered into by the Regional Administrator and the Mandan, Hidatsa and
Arikara Nations. The Agreement will
become effective upon the date that
both the Regional Administrator and
the authorized representative of the
Mandan, Hidatsa and Arikara Nations
have signed the Agreement. Once the
delegation becomes effective, the
Mandan, Hidatsa and Arikara Nations
will be responsible, to the extent specified in the Agreement, for assisting us
with administration of the FIP and
shall act as the Regional Administrator as that term is used in these
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