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Possessory interest means an interest
in real property improvements as defined by the 1965 Act obtained by a concessioner under a possessory interest
concession contract. Possessory interest, for the purposes of this part, does
not include any interest in property in
which no possessory interest, as defined by the 1965 Act, exists.
A possessory interest concession contract means a 1965 Act concession contract that provides the concessioner a
possessory interest.
A preferred offeror is a concessioner
that the Director determines is eligible
to exercise a right of preference to the
award of a qualified concession contract in accordance with this part.
A qualified concession contract is a
new concession contract that the Director determines to be a qualified concession contract for right of preference
purposes.
A qualified person is an individual,
corporation or other legally recognized
entity that the Director determines
has the experience and financial ability
to satisfactorily carry out the terms of
a concession contract. This experience
and financial ability includes, but is
not limited to, the ability to protect
and preserve the resources of the park
area and the ability to provide satisfactory visitor services at reasonable
rates to the public.
A responsive proposal means a timely
submitted proposal that is determined
by the Director as agreeing to all of
the minimum requirements of the proposed concession contract and prospectus and as having provided the information required by the prospectus.
A right of preference is the preferential right of renewal set forth in
Section 403(7)(C) of the 1998 Act which
requires the Director to allow a preferred offeror the opportunity to match
the terms and conditions of a competing responsive proposal that the Director has determined to be the best
proposal for a qualified concession contract. A right of preference does not
provide any rights of any nature to establish or negotiate the terms and conditions of a concession contract to
which a right of preference may apply.
Visitor services means accommodations, facilities and services determined by the Director as necessary and

appropriate for public use and enjoyment of a park area provided to park
area visitors for a fee or charge by a
person other than the Director. The fee
or charge paid by the visitor may be direct or indirect as part of the provision
of comprehensive visitor services (e.g.,
when a lodging concessioner may provide free transportation services to
guests). Visitor services may include,
but are not limited to, lodging, campgrounds, food service, merchandising,
tours, recreational activities, guiding,
transportation, and equipment rental.
Visitor services also include the sale of
interpretive materials or the conduct
of interpretive programs for a fee or
charge to visitors.

Subpart C—Solicitation, Selection
and Award Procedures
§ 51.4 How will the Director invite the
general public to apply for the
award of a concession contract?
(a) The Director must award all concession contracts, except as otherwise
expressly provided in this part,
through a public solicitation process.
The public solicitation process begins
with the issuance of a prospectus. The
prospectus will invite the general public to submit proposals for the contract. The prospectus will describe the
terms and conditions of the concession
contract to be awarded and the procedures to be followed in the selection of
the best proposal.
(b) Except as provided under § 51.47
(which calls for a final administrative
decision on preferred offeror appeals
prior to the selection of the best proposal) the terms, conditions and determinations of the prospectus and the
terms and conditions of the proposed
concession contract as described in the
prospectus, including, without limitation, its minimum franchise fee, are
not final until the concession contract
is awarded. The Director will not issue
a prospectus for a concession contract
earlier than eighteen months prior to
the expiration of a related existing
concession contract.
§ 51.5 What information will the prospectus include?
The prospectus must include the following information:

312

VerDate Mar<15>2010

13:16 Aug 26, 2014

Jkt 232142

PO 00000

Frm 00322

Fmt 8010

Sfmt 8010

Q:\36\36V1.TXT

31

National Park Service, Interior

§ 51.8

(a) The minimum requirements of
the concession contract. The minimum
requirements of the concession contract, include, but are not limited to
the following:
(1) The minimum acceptable franchise fee or other forms of consideration to the Government;
(2) The minimum visitor services
that the concessioner is to be authorized to provide;
(3) The minimum capital investment,
if any, that the concessioner must
make;
(4) The minimum measures that the
concessioner must take to ensure the
protection, conservation, and preservation of the resources of the park area;
and
(5) Any other minimum requirements
that the new contract may specify, including, as appropriate and without
limitation, measurable performance
standards;
(b) The terms and conditions of a current concession contract, if any, relating to the visitor services to be provided, including all fees and other
forms of compensation provided to the
Director under such contract;
(c) A description of facilities and
services, if any, that the Director may
provide to the concessioner under the
terms of the concession contract, including, but not limited to, public access, utilities and buildings;
(d) An estimate of the amount of any
compensation due a current concessioner from a new concessioner under
the terms of an existing or prior concession contract;
(e) A statement identifying each
principal selection factor for proposals,
including subfactors, if any, and secondary factors, if any, and the weight
and relative importance of the principal and any secondary factors in the
selection decision;
(f) Such other information related to
the proposed concession contract as is
provided to the Director pursuant to a
concession contract or is otherwise
available to the Director, as the Director determines is necessary to allow for
the submission of competitive proposals. Among other such necessary information a prospectus will contain
(when applicable) are the gross receipts
of the current concession contract bro-

ken out by department for the three
most recent years; franchise fees
charged under the current concession
contract for the three most recent
years; merchandise inventories of the
current concessioner for the three most
recent years; and the depreciable fixed
assets and net depreciable fixed assets
of the current concessioner; and
(g) Identification of a preferred offeror for a qualified concession contract,
if any, and, if a preferred offeror exists,
a description of a right of preference to
the award of the concession contract.
§ 51.6 Will a concession contract be developed for a particular potential
offeror?
The terms and conditions of a concession contract must represent the requirements of the Director in accordance with the purposes of this part and
must not be developed to accommodate
the capabilities or limitations of any
potential offeror. The Director must
not provide a current concessioner or
other person any information as to the
content of a proposed or issued prospectus that is not available to the
general public.
§ 51.7 How will information be provided to a potential offeror after
the prospectus is issued?
Material information directly related
to the prospectus and the concession
contract (except when otherwise publicly available) that the Director provides to any potential offeror prior to
the submission of proposals must be
made available to all persons who have
requested a copy of the prospectus.
§ 51.8 Where will the Director publish
the notice of availability of the prospectus?
The Director will publish notice of
the availability of the prospectus at
least once in the Commerce Business
Daily or in a similar publication if the
Commerce Business Daily ceases to be
published. The Director may also publish notices, if determined appropriate
by the Director, electronically or in
local or national newspapers or trade
magazines.
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