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§57.22101

changes and refer to the specific find-
ings of fact, conclusions of law, and
terms of the initial decision to be re-
viewed or appealed. The Assistant Sec-
retary shall fix a time for filing any ob-
jections to the suggested changes and
supporting reasons.

(2) The Assistant Secretary shall
promptly notify the Administrative
Law Judge of a discretionary review or
an appeal. The entire record of the pro-
ceedings shall be transmitted to the
Assistant Secretary for review.

(3) The Assistant Secretary shall
make the final decision based upon
consideration of the record of the pro-
ceedings. The final decision may af-
firm, modify, or set aside in whole or in
part, the findings and conclusions con-
tained in the initial decision. A state-
ment of reasons for the action taken
shall be included in the final decision.
The final decision shall be served upon
the mine operator and representative
of the miners.

(g2) Unless a decision by the Adminis-
trator for Metal and Nonmetal Mine
Safety and Health, or the initial deci-
sion of the Administrative Law Judge,
is appealed within 30 days, it becomes
final, and is not subject to judicial re-
view for the purposes of 5 U.S.C. 704.
Only a decision by the Assistant Sec-
retary shall be considered final Agency
action for purposes of judicial review.
Any such appeal must be filed in the
appropriate circuit of the TUnited
States Court of Appeal.

(h) While a final decision of category
placement is pending the following pro-
cedures shall apply:

(1) Where a mine has been classified
as gassy prior to the effective date of
these standards, existing gassy mines
standards 30 CFR 57.21001 through
57.21101 (1986 Edition) shall continue to
be applicable until placement is final.

(2) Where a mine has not been classi-
fied as gassy prior to the effective date
of these standards and it is placed in
Categories I through V, the mine shall
comply with Category VI standards
(§§57.22231,  57.22232,  57.22236, and
57.22238) until placement is final.

(3) Where a mine has been classified
in Categories I through V after the ef-
fective date of these standards and cat-
egory reassignment is being consid-
ered, the mine shall comply with the

30 CFR Ch. I (7-1-14 Edition)

standards applicable to the category to
which presently assigned until cat-
egory placement is final.

[62 FR 24941, July 1, 1987; 52 FR 27903, July 24,
1987, as amended at 67 FR 38385, June 4, 2002]

FIRE PREVENTION AND CONTROL

NoTE: The Category or Subcategory appli-
cability of each standard appears in the pa-
rentheses of each standard’s title line].

§57.22101 Smoking (I-A, II-A, III, and
V-A mines).

Persons shall not smoke or carry
smoking materials, matches, or light-
ers underground. The operator shall in-
stitute a reasonable program to assure
that persons entering the mine do not
carry such items.

§57.22102 Smoking (I-C mines).

(a) Persons shall not smoke or carry
smoking materials, matches, or light-
ers underground or within 50 feet of a
mine opening. The operator shall insti-
tute a reasonable program to assure
that persons entering the mine do not
carry such items.

(b) Smoking is prohibited in surface
milling facilities except in designated,
dust-free smoking areas.

§57.22103 Open flames (I-A, II-A, III,
and V-A mines).

Open flames shall not be permitted
underground except for welding, cut-
ting, and other maintenance oper-
ations, and for igniting underground
retorts in a Subcategory I-A mine.
When using open flames in other than
fresh air, or in places where methane
may enter the air current, tests for
methane shall be conducted by a com-
petent person before work is started
and every 10 minutes until the job is
completed. Continuous methane mon-
itors with audible alarms may be used
after the initital test has been con-
ducted as an alternative to the ten-
minute interval testing requirement.
Open flames shall not be used in
atmospheres containing 0.5 percent or
more methane.

§57.22104 Open flames (I-C mines).

(a) Open flames, including cutting
and welding, shall not be used under-
ground.
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