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PART 43—RECOVERY OF COST OF
HOSPITAL AND MEDICAL CARE
AND TREATMENT FURNISHED BY
THE UNITED STATES

Sec.

43.1 Administrative determination and as-
sertion of claims.

43.2 Obligations of persons receiving care
and treatment.

43.3 Settlement and waiver of claims.

43.4 Annual reports.

AUTHORITY: Sec. 2, 76 Stat. 593; 42 U.S.C.
2651-2653; E.O. 11060, 3 CFR, 1959-1963 Comp.,
p. 651.

EDITORIAL NOTE: For establishment and de-
termination of certain rates for use in con-
nection with recovery from tortiously liable
third persons, see notice documents pub-
lished by the Office of Management and
Budget each year in the FEDERAL REGISTER.

§43.1 Administrative determination
and assertion of claims.

(a) The head of a Department or
Agency of the United States respon-
sible for the furnishing of hospital,
medical, surgical or dental care and
treatment (including prostheses and
medical appliances), or his designee,
shall determine whether such hospital,
medical, surgical or dental care and
treatment was or will be furnished for
an injury or disease caused under cir-
cumstances entitling the United States
to recovery under the Act of September
25, 1962 (Pub. L. 87-693); and, if it is so
determined, shall, subject to the provi-
sions of §43.3, assert a claim against
such third person for the reasonable
value of such care and treatment. The
Department of Justice, or a Depart-
ment or Agency responsible for the fur-
nishing of such care and treatment
may request any other Department or
Agency to investigate, determine, or
assert a claim under the regulations in
this part.

(b) Each Department or Agency is au-
thorized to implement the regulations
in this part to give full force and effect
thereto.

(c) The provisions of the regulations
in this part shall not apply with re-
spect to hospital, medical, surgical, or
dental care and treatment (including
prostheses and medical appliances) fur-
nished by the Veterans Administration
to an eligible veteran for a service-con-

nected disability under the provisions
of chapter 17 of title 38 of the U.S.
Code.

[Order No. 289-62, 27 FR 11317, Nov. 16, 1962]

§43.2 Obligations of persons receiving
care and treatment.

(a) In the discretion of the Depart-
ment or Agency concerned, any person
furnished care and treatment under
circumstances in which the regulations
in this part may be applicable, his
guardian, personal representative, es-
tate, dependents or survivors may be
required:

(1) To assign in writing to the United
States his claim or cause of action
against the third person to the extent
of the reasonable value of the care and
treatment furnished or to be furnished,
or any portion thereof;

(2) To furnish such information as
may be requested concerning the cir-
cumstances giving rise to the injury or
disease for which care and treatment is
being given and concerning any action
instituted or to be instituted by or
against a third person;

(3) To notify the Department or
Agency concerned of a settlement with,
or an offer of settlement from, a third
person; and

(4) To cooperate in the prosecution of
all claims and actions by the United
States against such third person.

(b) [Reserved]

[Order No. 289-62, 27 FR 11317, Nov. 16, 1962,
as amended by Order No. 896-80, 46 FR 39841,
June 12, 1980]

§43.3 Settlement and waiver of claims.

(a) The head of the Department or
Agency of the United States asserting
such claim, or his or her designee, may:

(1) Accept the full amount of a claim
and execute a release therefor;

(2) Compromise or settle and execute
a release of any claim, not in excess of
$300,000, which the United States has
for the reasonable value of such care
and treatment; or

(3) Waive and in this connection re-
lease any claim, not in excess of
$300,000, in whole or in part, either for
the convenience of the Government, or
if the head of the Department or Agen-
cy, or his or her designee, determines
that collection would result in undue
hardship upon the person who suffered



§43.4

the injury or disease resulting in the
care and treatment described in §43.1.

(b) Claims in excess of $300,000 may
be compromised, settled, waived, and
released only with the prior approval of
the Department of Justice.

(c) The authority granted in this sec-
tion shall not be exercised in any case
in which:

(1) The claim of the United States for
such care and treatment has been re-
ferred to the Department of Justice; or

(2) A suit by the third party has been
instituted against the United States or
the individual who received or is re-
ceiving the care and treatment de-
scribed in §43.1 and the suit arises out
of the occurrence which gave rise to
the third-party claim of the United
States.

(d) The Departments and Agencies
concerned shall consult the Depart-
ment of Justice in all cases involving:

(1) Unusual circumstances;

(2) A new point of law which may
serve as a precedent; or

(3) A policy question where there is
or may be a difference of views between
any of such Departments and Agencies.

[Order No. 15694-92, 57 FR 27356, June 19, 1992,
as amended by Order No. 3141-2010, 75 FR
9103, Mar. 1, 2010]

§43.4 Annual reports.

The head of each Department or
Agency concerned, or his designee,
shall report annually to the Attorney
General, by March 1, commencing in
1964, the number and dollar amount of
claims asserted against, and the num-
ber and dollar amount of recoveries
from third persons.

[Order No. 289-62, 27 FR 11317, Nov. 16, 1962]
PART 44—UNFAIR IMMIGRATION-
RELATED EMPLOYMENT PRACTICES

Subpart A—General

Sec.
44.100 Purpose.
44.101 Definitions.

Subpart B—Prohibited Practices

44.200 Unfair immigration-related employ-
ment practices.
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Subpart C—Enforcement Procedures

44.300
44.301
44.302

Filing a charge.

Acceptance of charge.

Investigation.

44.303 Determination.

44.304 Special Counsel acting on own initia-
tive.

44.305 Regional offices.

AUTHORITY: 8 U.S.C. 1324b, 8 U.S.C. 1103(a).

SOURCE: Order No. 1225-87, 52 FR 37409, Oct.
6, 1987, unless otherwise noted.

Subpart A—General

§44.100 Purpose.

The purpose of this part is to effec-
tuate section 102 of the Immigration
Reform and Control Act of 1986, which
prohibits certain unfair immigration-
related employment practices.

§44.101 Definitions.

(a) Charge means a written statement
under oath or affirmation that—

(1) Identifies the charging party’s
name, address, and telephone number;

(2) Identifies the injured party’s
name, address, and telephone number,
if the charging party is not the injured
party;

(3) Identifies the name and address of
the person or entity against whom the
charge is being made;

(4) Includes a statement sufficient to
describe the circumstances, place, and
date of an alleged unfair immigration-
related employment practice;

(5) Indicates whether the basis of the
alleged unfair immigration-related em-
ployment practice is discrimination
based on national origin, citizenship
status, or both; or intimidation or re-
taliation, or documentation abuses;

(6) Indicates whether the injured
party is a U.S. citizen, U.S. national,
or alien authorized to work in the
United States;

(7) Indicates, if the injured party is
an alien authorized to work, whether
the injured party—

(i) Has been—

(A) Lawfully admitted for permanent
residence;

(B) Granted the status of an alien
lawfully admitted for temporary resi-
dence under 8 U.S.C. 1160(a), 8 U.S.C.
1161(a), or 8 U.S.C. 125ba(a)(1);



Department of Justice

(C) Admitted as a refugee under 8
U.S.C. 1157; or

(D) Granted asylum under 8 U.S.C.
1158; and

(ii) Has applied for naturalization
(and if so, indicates the date of the ap-
plication);

(8) Identifies, if the injured party is
an alien authorized to work, the in-
jured party’s alien registration number
and date of birth.

(9) Indicates, if possible, the number
of persons employed on the date of the
alleged discrimination by the person or
entity against whom the charge is
being made;

(10) Is signed by the charging party
and, if the charging party is neither
the injured party nor an officer of the
Immigration and Naturalization Serv-
ice, indicates that the charging party
has the authorization of the injured
party to file the charge.

(11) Indicates whether a charge based
on the same set of facts has been filed
with the Equal Employment Oppor-
tunity Commission, and if so, the spe-
cific office, and contact person (if
known); and

(12) Authorizes the Special Counsel
to reveal the identity of the injured or
charging party when necessary to
carry out the purposes of this part.

(b) Charging party means—

(1) An individual who files a charge
with the Special Counsel that alleges
that he or she has been adversely af-
fected directly by an unfair immigra-
tion-related employment practice;

(2) An individual or private organiza-
tion who is authorized by an individual
to file a charge with the Special Coun-
sel that alleges that the individual has
been adversely affected directly by an
unfair immigration-related employ-
ment practice; or

(3) An officer of the Immigration and
Naturalization Service who files a
charge with the Special Counsel that
alleges that an unfair immigration-re-
lated employment practice has oc-
curred.

(c) Protected individual means an indi-
vidual who—

(1) Is a citizen or national of the
United States; or

(2) Is an alien who is lawfully admit-
ted for permanent residence, is granted
the status of an alien lawfully admit-

§44.101

ted for temporary residence under 8
U.S.C. 1160(a), 8 U.S.C. 1161(a), or 8
U.S.C. 12565a(a)(1), is admitted as a ref-
ugee under 8 U.S.C. 1157, or is granted
asylum under 8 U.S.C. 1158. The status
of an alien whose application for tem-
porary resident status under 8 U.S.C.
1160(a), 8 U.S.C. 1161(a), or 8 TU.S.C.
1255a(a)(1) is approved shall be adjusted
to that of a lawful temporary resident
as of the date indicated on the applica-
tion fee receipt issued at the Immigra-
tion and Naturalization Service Legal-
ization Office. As used in this defini-
tion, the term ‘‘protected individual”
does not include an alien who—

(i) Fails to apply for naturalization
within six months of the date the alien
first becomes eligible (by virtue of pe-
riod of lawful permanent residence) to
apply for naturalization or, if later, by
May 6, 1987; or

(ii) Has applied on a timely basis, but
has not been naturalized as a citizen
within two years after the date of the
application, unless the alien can estab-
lish that he or she is actively pursuing
naturalization, except that time con-
sumed in the Immigration and Natu-
ralization Service’s processing of the
application shall not be counted to-
ward the two-year period.

(d) Complaint means a written sub-
mission filed with an administrative
law judge by the Special Counsel or the
charging party, other than an officer of
the Immigration and Naturalization
Service, that is based on the same
charge filed with the Special Counsel.

(e) Injured party means a person who
claims to have been adversely affected
directly by an unfair immigration-re-
lated employment practice or, in the
case of a charge filed by an officer of
the Immigration and Naturalization
Service or by a charging party other
than the injured party, is alleged to be
so affected.

(f) Respondent means a person or enti-
ty against whom a charge of an unfair
immigration-related employment prac-
tice has been filed.

(g2) Special Counsel means the Special
Counsel for Immigration-Related Un-
fair Employment Practices appointed
by the President under section 102 of
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the Immigration Reform and Control
Act of 1986, or his or her designee.

[Order No. 1225-87, 52 FR 37409, Oct. 6, 1987, as
amended by Order No. 1520-91, 56 FR 40249,
Aug. 14, 1991; Order No. 1807-93, 58 FR 59948,
Nov. 12, 1993]

Subpart B—Prohibited Practices

§44.200 Unfair immigration-related
employment practices.

(a)(1) General. It is unfair immigra-
tion-related employment practice for a
person or other entity to knowingly
and intentionally discriminate or to
engage in a pattern or practice of
knowing and intentional discrimina-
tion against any individual (other than
an unauthorized alien) with respect to
the hiring, or recruitment or referral
for a fee, of the individual for employ-
ment or the discharging of the indi-
vidual from employment—

(i) Because of such individual’s na-
tional origin; or

(ii) In the case of a protected indi-
vidual, as defined in §44.101(c), because
of such individual’s citizenship status.

(2) Intimidation or retaliation. It is an
unfair immigration-related employ-
ment practice for a person or other en-
tity to intimidate, threaten, coerce, or
retaliate against any individual for the
purpose of interfering with any right or
privilege secured under 8 U.S.C. 1324b
or because the individual intends to
file or has filed a charge or a com-
plaint, testified, assisted, or partici-
pated in any manner in an investiga-
tion, proceeding, or hearing under that
section.

(3) Documentation abuses. A person’s
or other entity’s request, for purposes
of satisfying the requirements of 8
U.S.C. 1324a(b), for more or different
documents than are required under
such section or refusing to honor docu-
ments tendered that on their face rea-
sonably appear to be genuine and to re-
late to the individual shall be treated
as an unfair immigration-related em-
ployment practice relating to the hir-
ing of individuals.

(b) Exceptions. (1) Paragraph (a) of
this section shall not apply to—

(i) A person or other entity that em-
ploys three or fewer employees;

(ii) Discrimination because of an in-
dividual’s national origin if the dis-
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crimination with respect to that per-
son or entity and that individual is
covered under 42 U.S.C. 2000e-2; or

(iii) Discrimination because of citi-
zenship which—

(A) Is otherwise required in order to
comply with law, regulation, or Execu-
tive Order; or

(B) Is required by Federal, State, or
local government contract; or

(C) Which the Attorney General de-
termines to be essential for an em-
ployer to do business with an agency or
department of the Federal, State, or
local government.

(2) Notwithstanding any other provi-
sion of this part, it is not an unfair im-
migration-related employment prac-
tice for a person or other entity to pre-
fer to hire, recruit or refer for a fee an
individual who is a citizen or national
of the United States over another indi-
vidual who is an alien if the two indi-
viduals are equally qualified.

[Order No. 1225-87, 52 FR 37409, Oct. 6, 1987, as
amended by Order No. 1520-91, 56 FR 40249,
Aug. 14, 1991; Order No. 1807-93, 58 FR 59948,
Nov. 12, 1993]

Subpart C—Enforcement
Procedures

§44.300 Filing a charge.

(a) Who may file. (1) Any individual
who believes that he or she has been
adversely affected directly by an unfair
immigration-related employment prac-
tice, or any individual or private orga-
nization authorized to act on such per-
son’s behalf, may file a charge with the
Special Counsel.

(2) Any officer of the Immigration
and Naturalization Service who be-
lieves that an unfair immigration-re-
lated employment practice has oc-
curred or is occurring may file a charge
with the Special Counsel.

(b) When to file. Charges shall be filed
within 180 days of the alleged occur-
rence of an unfair immigration-related
employment practice. For purposes of
determining when a charge is timely
under this paragraph, a charge mailed
to the Special Counsel shall be deemed
filed on the date it is postmarked.

(c) How to file. Charges may be:

(1) Mailed to: Office of Special Coun-
sel for Immigration-Related Unfair
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Employment Practices, P.O. Box 27728,
Washington, DC 20038-7728 or

(2) Delivered to the Office of Special
Counsel at 1425 New York Avenue NW.,
suite 9000, Washington, DC 20005.

(d) No overlap with EEOC complaints.
No charge may be filed respecting an
unfair immigration-related employ-
ment practice described in §44.200(a)(1)
if a charge with respect to that prac-
tice based on the same set of facts has
been filed with the Equal Employment
Opportunity Commission under title
VII of the Civil Rights Act of 1964, un-
less the charge is dismissed as being
outside the scope of such title. No
charge respecting an employment prac-
tice may be filed with the Equal Em-
ployment Opportunity Commission
under such title if a charge with re-
spect to such practice based on the
same set of facts has been filed under
this section, unless the charge is dis-
missed by the Special Counsel as being
outside the scope of this part.

[Order No. 1225-87, 52 FR 37409, Oct. 6, 1987, as
amended by Order No. 1807-93, 58 FR 59948,
Nov. 12, 1993]

§44.301 Acceptance of charge.

(a) The Special Counsel shall notify
the charging party of receipt of a
charge as defined in §44.101(a) or re-
ceipt of a submission deemed to be a
charge under paragraph (c)(2) of this
section.

(b) The notice to the charging party
shall specify the date on which the
charge was received, state that the
charging party, other than an officer of
the Immigration and Naturalization
Service, may file a complaint before an
administrative law judge if the Special
Counsel does not do so within 120 days
of receipt of the charge, and state the
last date on which such a complaint
may be filed.

(c)(1) Subject to paragraph (c)(2) of
this section, if a charging party’s sub-
mission is inadequate to constitute a
charge as defined in §44.101(a), the Spe-
cial Counsel shall notify the charging
party that specified additional infor-
mation is needed. As of the date that
adequate information is received in
writing by the Special Counsel, the
charging party’s submission shall be
deemed a filed charge and the Special
Counsel shall issue the notices required

11
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by paragraphs (b) and (e) of this sec-
tion.

(2) In the Special Counsel’s discre-
tion, the Special Counsel may deem a
submission to be a filed charge as of
the date of its receipt even though it is
inadequate to constitute a charge as
defined in §44.101(a). The Special Coun-
sel may then obtain the additional in-
formation specified in §44.101(a) in the
course of investigating the charge.

(d)(1) If the Special Counsel receives
a charge after 180 days of the alleged
occurrence of an unfair immigration-
related employment practice, the Spe-
cial Counsel shall dismiss the charge
with prejudice.

(2) Inadequate submissions that are
later deemed charges under paragraph
(c)(1) of this section are timely filed as
long as—

(i) The original submission is filed
within 180 days of the alleged occur-
rence of an unfair immigration-related
employment practice; and

(ii) Any additional information re-
quested by the Special Counsel pursu-
ant to paragraph (c)(1) of this section is
provided in writing to the Special
Counsel within the 180-day period or
within 45 days of the date on which the
charging party received the Special
Counsel’s notification pursuant to
paragraph (c¢) of this section, whichever
is later.

(e) The Special Counsel shall serve
notice of the charge on the respondent
by certified mail within 10 days of re-
ceipt of the charge. The notice shall in-
clude the date, place, and -cir-
cumstances of the alleged unfair immi-
gration-related employment practice.

[Order No. 1225-87, 52 FR 37409, Oct. 6, 1987, as
amended by Order No. 1520-91, 57 FR 40249,
Aug. 14, 1991; 57 FR 30397, July 9, 1992]

§44.302 Investigation.

(a) The Special Counsel may pro-
pound interrogatories, requests for pro-
duction of documents, and requests for
admissions.

(b) The Special Counsel shall have
reasonable access to examine the evi-
dence of any person or entity being in-
vestigated. The respondent shall per-
mit access by the Special Counsel dur-
ing normal business hours to such of
its books, records, accounts, and other
sources of information, as the Special
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Counsel may deem pertinent to ascer-
tain compliance with this part.

§44.303 Determination.

(a) Within 120 days of the receipt of a
charge, the Special Counsel shall un-
dertake an investigation of the charge
and determine whether a complaint
with respect to the charge will be
brought before an administrative law
judge specially designated by the At-
torney General to hear cases under sec-
tion 102 of the Act.

(b) When the Special Counsel decides
not to file a complaint with respect to
such charge before an administrative
jaw judge within the 120-day period, or
at the end of the 120-day period, the
Special Counsel shall issue letters of
determination by certified mail which
notify the charging party and the re-
spondent of the Special Counsel’s de-
termination not to file a complaint.

(c) When the charging party receives
a letter of determination issued pursu-
ant to §44.303(b), indicating that the
Special Counsel will not file a com-
plaint with respect to such charge, the
charging party, other than an officer of
the Immigration and Naturalization
Service, may bring his or her com-
plaint directly before an administra-
tive law judge within 90 days after his
or her receipt of the Special Counsel’s
letter of determination. The charging
party’s complaint must be filed with an
administrative law judge pursuant to
the regulations issued by the Office of
the Chief Administrative Hearing Offi-
cer codified at 28 CFR 68.1.

(d) The Special Counsel’s failure to
file a complaint with respect to such
charge, before an administrative law
judge within 120 days shall not affect
the right of the Special Counsel to con-
tinue to investigate the charge or to
bring a complaint before an adminis-
trative law judge during the additional
90-day period as defined by paragraph
(c) of this section.

(e) The Special Counsel may seek to
intervene at any time in any pro-
ceeding brought by a charging party
before an administrative law judge.
[Order No. 1225-87, 52 FR 37409, Oct. 6, 1987, as

amended by Order No. 1520-91, 56 FR 40249,
Aug. 14, 1991]
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§44.304 Special Counsel acting on own
initiative.

(a) The Special Counsel may, on his
or her own initiative, conduct inves-
tigations respecting unfair immigra-
tion-related employment practices
when there is reason to believe that a
person or entity has engaged or is en-
gaging in such practices.

(b) The Special Counsel may file a
complaint with an administrative law
judge where there is reasonable cause
to believe that an unfair immigration-
related employment practice has oc-
curred within 180 days from the date of
the filing of the complaint.

§44.305 Regional offices.

The Special Counsel, in consultation
with the Attorney General, shall estab-
lish such regional offices as may be
necessary to carry out his or her du-
ties.

PART 45—EMPLOYEE
RESPONSIBILITIES

Sec.
45.1 Cross-reference to ethical standards
and financial disclosure regulations.

45.2 Disqualification arising from personal
or political relationship.
45.3 Disciplinary proceedings

U.S.C. 207()).

45.4 Personal use of Government property.
45.10 Procedures to promote compliance
with crime victims’ rights obligations.
45.11 Reporting to the Office of the Inspec-

tor General.
45.12 Reporting to the Department of Jus-
tice Office of Professional Responsibility.
45.13 Duty to cooperate in an official inves-
tigation.

AUTHORITY: 5 U.S.C. 301, 7301, App. 3, 6; 18
U.S.C. 207; 28 U.S.C. 503, 528; DOJ Order
1735.1.
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§45.1 Cross-reference to ethical stand-
ards and financial disclosure regu-
lations.

Employees of the Department of Jus-
tice are subject to the executive
branch-wide Standards of Ethical Con-
duct at 5 CFR part 2635, the Depart-
ment of Justice regulations at 5 CFR
part 3801 which supplement the execu-
tive branch-wide standards, the execu-
tive branch-wide financial disclosure
regulations at 5 CFR part 2634 and the
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executive branch-wide employee re-
sponsibilities and conduct regulations
at 5 CFR part 735.

[61 FR 59815, Nov. 25, 1996]

§45.2 Disqualification arising from
personal or political relationship.

(a) Unless authorized under para-
graph (b) of this section, no employee
shall participate in a criminal inves-
tigation or prosecution if he has a per-
sonal or political relationship with:

(1) Any person or organization sub-
stantially involved in the conduct that
is the subject of the investigation or
prosecution; or

(2) Any person or organization which
he knows has a specific and substantial
interest that would be directly affected
by the outcome of the investigation or
prosecution.

(b) An employee assigned to or other-
wise participating in a criminal inves-
tigation or prosecution who believes
that his participation may be prohib-
ited by paragraph (a) of this section
shall report the matter and all attend-
ant facts and circumstances to his su-
pervisor at the level of section chief or
the equivalent or higher. If the super-
visor determines that a personal or po-
litical relationship exists between the
employee and a person or organization
described in paragraph (a) of this sec-
tion, he shall relieve the employee
from participation unless he deter-
mines further, in writing, after full
consideration of all the facts and cir-
cumstances, that:

(1) The relationship will not have the
effect of rendering the employee’s serv-
ice less than fully impartial and profes-
sional; and

(2) The employee’s participation
would not create an appearance of a
conflict of interest likely to affect the
public perception of the integrity of
the investigation or prosecution.

(c) For the purposes of this section:

(1) Political relationship means a close
identification with an elected official,
a candidate (whether or not successful)
for elective, public office, a political
party, or a campaign organization,
arising from service as a principal ad-
viser thereto or a principal official
thereof; and

(2) Personal relationship means a close
and substantial connection of the type
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normally viewed as likely to induce
partiality. An employee is presumed to
have a personal relationship with his
father, mother, brother, sister, child
and spouse. Whether relationships (in-
cluding friendships) of an employee to
other persons or organizations are
“personal’’ must be judged on an indi-
vidual basis with due regard given to
the subjective opinion of the employee.

(d) This section pertains to agency
management and is not intended to
create rights enforceable by private in-
dividuals or organizations.

[Order No. 993-83, 48 FR 2319, Jan. 19, 1983.
Redesignated at 61 FR 59815, Nov. 25, 1996]

§45.3 Disciplinary proceedings under
18 U.S.C. 207().

(a) Upon a determination by the As-
sistant Attorney General in charge of
the Criminal Division (Assistant Attor-
ney General), after investigation, that
there is reasonable cause to believe
that a former officer or employee, in-
cluding a former special Government
employee, of the Department of Justice
(former departmental employee) has
violated 18 U.S.C. 207 (a), (b) or (c), the
Assistant Attorney General shall cause
a copy of written charges of the viola-
tion(s) to be served upon such indi-
vidual, either personally or by reg-
istered mail. The charges shall be ac-
companied by a notice to the former
departmental employee to show cause
within a specified time of not less than
30 days after receipt of the notice why
he or she should not be prohibited from
engaging in representational activities
in relation to matters pending in the
Department of Justice, as authorized
by 18 U.S.C. 207(j), or subjected to other
appropriate disciplinary action under
that statute. The notice to show cause
shall include:

(1) A statement of allegations, and
their basis, sufficiently detailed to en-
able the former departmental employee
to prepare an adequate defense,

(2) Notification of the right to a hear-
ing, and

(3) An explanation of the method by
which a hearing may be requested.

(b) If a former departmental em-
ployee who submits an answer to the
notice to show cause does not request a
hearing or if the Assistant Attorney
General does not receive an answer



§45.3

within five days after the expiration of
the time prescribed by the notice, the
Assistant Attorney General shall for-
ward the record, including the report(s)
of investigation, to the Attorney Gen-
eral. In the case of a failure to answer,
such failure shall constitute a waiver
of defense.

(c) Upon receipt of a former depart-
mental employee’s request for a hear-
ing, the Assistant Attorney General
shall notify him or her of the time and
place thereof, giving due regard both to
such person’s need for an adequate pe-
riod to prepare a suitable defense and
an expeditious resolution of allegations
that may be damaging to his or her
reputation.

(d) The presiding officer at the hear-
ing and any related proceedings shall
be a federal administrative law judge
or other federal official with com-
parable duties. He shall insure that the
former departmental employee has,
among others, the rights:

(1) To self-representation or represen-
tation by counsel,

(2) To introduce and examine wit-
nesses and submit physical evidence,

(3) To confront and cross-examine ad-
verse witnesses,

(4) To present oral argument, and

(5) To a transcript or recording of the
proceedings, upon request.

(e) The Assistant Attorney General
shall designate one or more officers or
employees of the Department of Jus-
tice to present the evidence against the
former departmental employee and
perform other functions incident to the
proceedings.

(f) A decision adverse to the former
departmental employee must be sus-
tained by substantial evidence that he
violated 18 U.S.C. 207 (a), (b) or (c).

(g) The presiding officer shall issue
an initial decision based exclusively on
the transcript of testimony and exhib-
its, together with all papers and re-
quests filed in the proceeding, and shall
set forth in the decision findings and
conclusions, supported by reasons, on
the material issues of fact and law pre-
sented on the record.

(h) Within 30 days after issuance of
the initial decision, either party may
appeal to the Attorney General, who in
that event shall issue the final decision
based on the record of the proceedings
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or those portions thereof cited by the
parties to limit the issues. If the final
decision modifies or reverses the initial
decision, the Attorney General shall
specify the findings of fact and conclu-
sions of law that vary from those of the
presiding officer.

(i) If a former departmental em-
ployee fails to appeal from an adverse
initial decision within the prescribed
period of time, the presiding officer
shall forward the record of the pro-
ceedings to the Attorney General.

(j) In the case of a former depart-
mental employee who filed an answer
to the notice to show cause but did not
request a hearing, the Attorney Gen-
eral shall make the final decision on
the record submitted to him by the As-
sistant Attorney General pursuant to
subsection (b) of this section.

(k) The Attorney General, in a case
where:

(1) The defense has been waived,

(2) The former departmental em-
ployee has failed to appeal from an ad-
verse initial decision, or

(3) The Attorney General has issued a
final decision that the former depart-
mental employee violated 18 U.S.C. 207
(a), (b) or (c),
may issue an order:

(i) Prohibiting the former depart-
mental employee from making, on be-
half of any other person (except the
United States), any informal or formal
appearance before, or, with the intent
to influence, any oral or written com-
munication to, the Department of Jus-
tice on a pending matter of business for
a period not to exceed five years, or

(ii) Prescribing other appropriate dis-
ciplinary action.

(1) An order issued under either para-
graph (k)(3) (i) or (ii) of this section
may be supplemented by a directive to
officers and employees of the Depart-
ment of Justice not to engage in con-
duct in relation to the former depart-
mental employee that would con-
travene such order.

[Order No. 889-80, 45 FR 31717, May 14, 1980.
Redesignated at 61 FR 59815, Nov. 25, 1996,
and further redesignated at 62 FR 23943, May
2, 1997]
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§45.4 Personal
property.

(a) Employees may use Government
property only for official business or as
authorized by the Government. See 5
CFR 2635.101(b)(9), 2635.704(a). The fol-
lowing uses of Government office and
library equipment and facilities are
hereby authorized:

(1) Personal uses that involve only
negligible expense (such as electricity,
ink, small amounts of paper, and ordi-
nary wear and tear); and

(2) Limited personal telephone/fax
calls to locations within the office’s
commuting area, or that are charged to
non-Government accounts.

(b) The foregoing authorization does
not override any statutes, rules, or reg-
ulations governing the use of specific
types of Government property (e.g. in-
ternal Departmental policies governing
the use of electronic mail; and 41 CFR
(FPMR) 101-35.201, governing the au-
thorized use of long-distance telephone
services), and may be revoked or lim-
ited at any time by any supervisor or
component for any business reason.

(¢) In using Government property,
employees should be mindful of their
responsibility to protect and conserve
such property and to use official time
in an honest effort to perform official
duties. See 5 CFR 2635.101(b)(9),
2635.704(a), 2635.705(a).

[62 FR 23943, May 2, 1997]

use of Government

§45.10 Procedures to promote compli-
ance with crime victims’ rights obli-
gations.

(a) Definitions. The following defini-
tions shall apply with respect to this
section, which implements the provi-
sions of the Justice for All Act that re-
late to protection of the rights of crime
victims. See 18 U.S.C. 3771.

Crime victim means a person directly
and proximately harmed as a result of
the commission of a Federal offense or
an offense in the District of Columbia.
In the case of a crime victim who is
under 18 years of age, incompetent, in-
capacitated, or deceased, the legal
guardians of the crime victim or the
representatives of the crime victim’s
estate, family members, or any other
persons appointed as suitable by the
court, may assume the crime victim’s
rights, but in no event shall the defend-
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ant be named as such guardian or rep-
resentative.

Crime victims’ rights means those
rights provided in 18 U.S.C. 3771.

Employee of the Department of Justice
means an attorney, investigator, law
enforcement officer, or other personnel
employed by any division or office of
the Department of Justice whose reg-
ular course of duties includes direct
interaction with crime victims, not in-
cluding a contractor.

Office of the Department of Justice
means a component of the Department
of Justice whose employees directly
interact with crime victims in the reg-
ular course of their duties.

(b) The Attorney General shall des-
ignate an official within the Executive
Office for United States Attorneys
(EOUSA) to receive and investigate
complaints alleging the failure of De-
partment of Justice employees to pro-
vide rights to crime victims under 18
U.S.C. 3771. The official shall be called
the Department of Justice Victims’
Rights Ombudsman (VRO). The VRO
shall then designate, in consultation
with each office of the Department of
Justice, an official in each office to
serve as the initial point of contact
(POC) for complainants.

(c) Complaint process. (1) Complaints
must be submitted in writing to the
POC of the relevant office or offices of
the Department of Justice. If a com-
plaint alleges a violation that would
create a conflict of interest for the
POC to investigate, the complaint shall
be forwarded by the POC immediately
to the VRO.

(2) Complaints shall contain, to the
extent known to, or reasonably avail-
able to, the victim, the following infor-
mation:

(i) The name and personal contact in-
formation of the crime victim who al-
legedly was denied one or more crime
victims’ rights;

(ii) The name and contact informa-
tion of the Department of Justice em-
ployee who is the subject of the com-
plaint, or other identifying informa-
tion if the complainant is not able to
provide the name and contact informa-
tion;

(iii) The district court case number;

(iv) The name of the defendant in the
case;



§45.11

(v) The right or rights listed in 18
U.S.C. 3771 that the Department of Jus-
tice employee is alleged to have vio-
lated; and

(vi) Specific information regarding
the circumstances of the alleged viola-
tion sufficient to enable the POC to
conduct an investigation, including,
but not limited to: The date of the al-
leged violation; an explanation of how
the alleged violation occurred; whether
the complainant notified the Depart-
ment of Justice employee of the al-
leged violation; how and when such no-
tification was provided to the Depart-
ment of Justice employee; and actions
taken by the Department of Justice
employee in response to the notifica-
tion.

(3) Complaints must be submitted
within 60 days of the victim’s knowl-
edge of a violation, but not more than
one year after the actual violation.

(4)(i) In response to a complaint that
provides the information required
under paragraph (c)(2) of this section
and that contains specific and credible
information that demonstrates that
one or more crime victims’ rights list-
ed in 18 U.S.C. 3771 may have been vio-
lated by a Department of Justice em-
ployee or office, the POC shall inves-
tigate the allegation(s) in the com-
plaint within a reasonable period of
time.

(ii) The POC shall report the results
of the investigation to the VRO.

(5) Upon receipt of the POC’s report
of the investigation, the VRO shall de-
termine whether to close the complaint
without further action, whether fur-
ther investigation is warranted, or
whether action in accordance with
paragraphs (d) or (e) of this section is
necessary.

(6) Where the VRO concludes that
further investigation is warranted, he
may conduct such further investiga-
tion. Upon conclusion of the investiga-
tion, the VRO may close the complaint
if he determines that no further action
is warranted or may take action under
paragraph (d) or (e) of this section.

(7) The VRO shall be the final arbiter
of the complaint.

(8) A complainant may not seek judi-
cial review of the VRO’s determination
regarding the complaint.
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(9) To the extent permissible in ac-
cordance with the Privacy Act and
other relevant statutes and regulations
regarding release of information by the
Federal government, the VRO, in his
discretion, may notify the complainant
of the result of the investigation.

(10) The POC and the VRO shall refer
to the Office of the Inspector General
and to the Office of Professional Re-
sponsibility any matters that fall
under those offices’ respective jurisdic-
tions that come to light in an inves-
tigation.

(d) If the VRO finds that an employee
or office of the Department of Justice
has failed to provide a victim with a
right to which the victim is entitled
under 18 U.S.C. 3771, but not in a willful
or wanton manner, he shall require
such employee or office of the Depart-
ment of Justice to undergo training on
victims’ rights.

(e) Disciplinary procedures. (1) If,
based on the investigation, the VRO
determines that a Department of Jus-
tice employee has wantonly or will-
fully failed to provide the complainant
with a right listed in 18 U.S.C. 3771, the
VRO shall recommend, in conformity
with laws and regulations regarding
employee discipline, a range of discipli-
nary sanctions to the head of the office
of the Department of Justice in which
the employee is located, or to the offi-
cial who has been designated by De-
partment of Justice regulations and
procedures to take action on discipli-
nary matters for that office. The head
of that office of the Department of Jus-
tice, or the other official designated by
Department of Justice regulations and
procedures to take action on discipli-
nary matters for that office, shall be
the final decision-maker regarding the
disciplinary sanction to be imposed, in
accordance with applicable laws and
regulations.

(2) Disciplinary sanctions available
under paragraph (e)(1) of this section
include all sanctions provided under
the Department of Justice Human Re-
sources Order, 1200.1.

[70 FR 69653, Nov. 17, 2005]
§45.11 Reporting to the Office of the
Inspector General.

Department of Justice employees
have a duty to, and shall, report to the
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Department of Justice Office of the In-
spector General, or to their supervisor
or their component’s internal affairs
office for referral to the Office of the
Inspector General:

(a) Any allegation of waste, fraud, or
abuse in a Department program or ac-
tivity;

(b) Any allegation of criminal or seri-
ous administrative misconduct on the
part of a Department employee (except
those allegations of misconduct that
are required to be reported to the De-
partment of Justice Office of Profes-
sional Responsibility pursuant to
§45.12); and

(c) Any investigation of allegations
of criminal misconduct against any De-
partment employee.

[Order No. 2835-2006, 71 FR 54414, Sept. 15,
2006]

§45.12 Reporting to the Department of
Justice Office of Professional Re-
sponsibility.

Department employees have a duty
to, and shall, report to the Department
of Justice Office of Professional Re-
sponsibility (DOJ-OPR), or to their su-
pervisor, or their component’s internal
affairs office for referral to DOJ-OPR,
any allegations of misconduct by a De-
partment attorney that relate to the
exercise of the attorney’s authority to
investigate, litigate or provide legal
advice, as well as allegations of mis-
conduct by law enforcement personnel
when such allegations are related to al-
legations of attorney misconduct with-
in the jurisdiction of DOJ-OPR.

[Order No. 2835-2006, 71 FR 54414, Sept. 15,
2006]

§45.13 Duty to cooperate in an official
investigation.

Department employees have a duty
to, and shall, cooperate fully with the
Office of the Inspector General and Of-
fice of Professional Responsibility, and
shall respond to questions posed during
the course of an investigation upon
being informed that their statement
will not be used to incriminate them in
a criminal proceeding. Refusal to co-
operate could lead to disciplinary ac-
tion.

[Order No. 2835-2006, 71 FR 54414, Sept. 15,
2006]
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PART 46—PROTECTION OF HUMAN
SUBJECTS

Sec.

46.101 To what does this policy apply?

46.102 Definitions.

46.103 Assuring compliance with this pol-
icy—research conducted or supported by
any Federal Department or Agency.

46.104-46.106 [Reserved]

46.107 IRB Membership.

46.108 IRB functions and operations.

46.109 IRB review of research.

46.110 Expedited review procedures for cer-
tain kinds of research involving no more
than minimal risk, and for minor
changes in approved research.

46.111 Criteria for IRB approval of research.

46.112 Review by institution.

46.113 Suspension or termination of IRB ap-
proval of research.

46.114 Cooperative research.

46.115 IRB records.

46.116 General requirements for informed
consent.

46.117 Documentation of informed consent.

46.118 Applications and proposals lacking
definite plans for involvement of human
subjects.

46.119 Research undertaken without the in-
tention of involving human subjects.
46.120 Evaluation and disposition of applica-
tions and proposals for research to be
conducted or supported by a Federal De-

partment or Agency.

46.121 [Reserved]

46.122 TUse of Federal funds.

46.123 Early termination of research sup-
port: Evaluation of applications and pro-
posals.

46.124 Conditions.

AUTHORITY: 5 U.S.C. 301; 28 U.S.C. 509-510;
42 U.S.C. 300v-1(Db).

SOURCE: 56 FR 28012, 28020, June 18, 1991,
unless otherwise noted.
§46.101 To what does this

apply?

(a) Except as provided in paragraph
(b) of this section, this policy applies
to all research involving human sub-
jects conducted, supported or otherwise
subject to regulation by any federal de-
partment or agency which takes appro-
priate administrative action to make
the policy applicable to such research.
This includes research conducted by
federal civilian employees or military
personnel, except that each department

policy
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or agency head may adopt such proce-
dural modifications as may be appro-
priate from an administrative stand-
point. It also includes research con-
ducted, supported, or otherwise subject
to regulation by the federal govern-
ment outside the United States.

(1) Research that is conducted or sup-
ported by a federal department or
agency, whether or not it is regulated
as defined in §46.102(e), must comply
with all sections of this policy.

(2) Research that is neither con-
ducted nor supported by a federal de-
partment or agency but is subject to
regulation as defined in §46.102(e) must
be reviewed and approved, in compli-
ance with §46.101, §46.102, and §46.107
through §46.117 of this policy, by an in-
stitutional review board (IRB) that op-
erates in accordance with the pertinent
requirements of this policy.

(b) Unless otherwise required by de-
partment or agency heads, research ac-
tivities in which the only involvement
of human subjects will be in one or
more of the following categories are
exempt from this policy:

(1) Research conducted in established
or commonly accepted educational set-
tings, involving normal educational
practices, such as (i) research on reg-
ular and special education instruc-
tional strategies, or (ii) research on the
effectiveness of or the comparison
among instructional techniques, cur-
ricula, or classroom management
methods.

(2) Research involving the use of edu-
cational tests (cognitive, diagnostic,
aptitude, achievement), survey proce-
dures, interview procedures or observa-
tion of public behavior, unless:

(i) Information obtained is recorded
in such a manner that human subjects
can be identified, directly or through
identifiers linked to the subjects; and

(ii) Any disclosure of the human sub-
jects’ responses outside the research
could reasonably place the subjects at
risk of criminal or civil liability or be
damaging to the subjects’ financial
standing, employability, or reputation.

(3) Research involving the use of edu-
cational tests (cognitive, diagnostic,
aptitude, achievement), survey proce-
dures, interview procedures, or obser-
vation of public behavior that is not
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exempt under paragraph (b)(2) of this
section, if:

(i) The human subjects are elected or
appointed public officials or candidates
for public office; or

(ii) Federal statute(s) require(s) with-
out exception that the confidentiality
of the personally identifiable informa-
tion will be maintained throughout the
research and thereafter.

(4) Research, involving the collection
or study of existing data, documents,
records, pathological specimens, or di-
agnostic specimens, if these sources are
publicly available or if the information
is recorded by the investigator in such
a manner that subjects cannot be iden-
tified, directly or through identifiers
linked to the subjects.

(6) Research and demonstration
projects which are conducted by or sub-
ject to the approval of department or
agency heads, and which are designed
to study, evaluate, or otherwise exam-
ine:

(i) Public benefit or service pro-
grams;

(ii) Procedures for obtaining benefits
or services under those programs;

(iii) Possible changes in or alter-
natives to those programs or proce-
dures; or

(iv) Possible changes in methods or
levels of payment for benefits or serv-
ices under those programs.

(6) Taste and food quality evaluation
and consumer acceptance studies,

(i) If wholesome foods without addi-
tives are consumed or

(ii) If a food is consumed that con-
tains a food ingredient at or below the
level and for a use found to be safe, or
agricultural chemical or environ-
mental contaminant at or below the
level found to be safe, by the Food and
Drug Administration or approved by
the Environmental Protection Agency
or the Food Safety and Inspection
Service of the U.S. Department of Agri-
culture.

(c) Department or agency heads re-
tain final judgment as to whether a
particular activity is covered by this
policy.

(d) Department or agency heads may
require that specific research activities
or classes of research activities con-
ducted, supported, or otherwise subject
to regulation by the department or
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agency but not otherwise covered by
this policy, comply with some or all of
the requirements of this policy.

(e) Compliance with this policy re-
quires compliance with pertinent fed-
eral laws or regulations which provide
additional protections for human sub-
jects.

(f) This policy does not affect any
state or local laws or regulations which
may otherwise be applicable and which
provide additional protections for
human subjects.

(g) This policy does not affect any
foreign laws or regulations which may
otherwise be applicable and which pro-
vide additional protections to human
subjects of research.

(h) When research covered by this
policy takes place in foreign countries,
procedures normally followed in the
foreign countries to protect human
subjects may differ from those set
forth in this policy. (An example is a
foreign institution which complies
with guidelines consistent with the
World Medical Assembly Declaration
(Declaration of Helsinki amended 1989)
issued either by sovereign states or by
an organization whose function for the
protection of human research subjects
is internationally recognized.) In these
circumstances, if a department or
agency head determines that the proce-
dures prescribed by the institution af-
ford protections that are at least
equivalent to those provided in this
policy, the department or agency head
may approve the substitution of the
foreign procedures in lieu of the proce-
dural requirements provided in this
policy. Except when otherwise required
by statute, Executive Order, or the de-
partment or agency head, notices of
these actions as they occur will be pub-
lished in the FEDERAL REGISTER or will
be otherwise published as provided in
department or agency procedures.

(i) Unless otherwise required by law,
department or agency heads may waive
the applicability of some or all of the
provisions of this policy to specific re-
search activities or classes of research
activities otherwise covered by this
policy. Except when otherwise required
by statute or Executive Order, the de-
partment or agency head shall forward
advance notices of these actions to the
Office for Human Research Protec-
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tions, Department of Health and
Human Services (HHS), or any suc-
cessor office, and shall also publish
them in the FEDERAL REGISTER or in
such other manner as provided in de-
partment or agency procedures.?!

[66 FR 28012 and 28020, June 18, 1991; 56 FR
29756, June 28, 1991, as amended at 70 FR
36328, June 23, 2005]

§46.102 Definitions.

(a) Department or agency head means
the head of any federal department or
agency and any other officer or em-
ployee of any department or agency to
whom authority has been delegated.

(b) Institution means any public or
private entity or agency (including fed-
eral, state, and other agencies).

(c) Legally authorized representative
means an individual or judicial or
other body authorized under applicable
law to consent on behalf of a prospec-
tive subject to the subject’s participa-
tion in the procedure(s) involved in the
research.

(d) Research means a systematic in-
vestigation, including research devel-
opment, testing and evaluation, de-
signed to develop or contribute to gen-
eralizable knowledge. Activities which
meet this definition constitute re-
search for purposes of this policy,
whether or not they are conducted or
supported under a program which is
considered research for other purposes.
For example, some demonstration and
service programs may include research
activities.

(e) Research subject to regulation, and
similar terms are intended to encom-
pass those research activities for which
a federal department or agency has

1Institutions with HHS-approved assur-
ances on file will abide by provisions of title
45 CFR part 46 subparts A-D. Some of the
other Departments and Agencies have incor-
porated all provisions of title 45 CFR part 46
into their policies and procedures as well.
However, the exemptions at 45 CFR 46.101(b)
do not apply to research involving prisoners,
subpart C. The exemption at 45 CFR
46.101(b)(2), for research involving survey or
interview procedures or observation of public
behavior, does not apply to research with
children, subpart D, except for research in-
volving observations of public behavior when
the investigator(s) do not participate in the
activities being observed.
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specific responsibility for regulating as
a research activity, (for example, In-
vestigational New Drug requirements
administered by the Food and Drug Ad-
ministration). It does not include re-
search activities which are inciden-
tally regulated by a federal department
or agency solely as part of the depart-
ment’s or agency’s broader responsi-
bility to regulate certain types of ac-
tivities whether research or non-re-
search in nature (for example, Wage
and Hour requirements administered
by the Department of Labor).

(f) Human subject means a living indi-
vidual about whom an investigator
(whether professional or student) con-
ducting research obtains

(1) Data through intervention or
interaction with the individual, or

(2) Identifiable private information.
Intervention includes both physical pro-
cedures by which data are gathered (for
example, venipuncture) and manipula-
tions of the subject or the subject’s en-
vironment that are performed for re-
search purposes. Interaction includes
communication or interpersonal con-
tact between investigator and subject.
Private information includes informa-
tion about behavior that occurs in a
context in which an individual can rea-
sonably expect that no observation or
recording is taking place, and informa-
tion which has been provided for spe-
cific purposes by an individual and
which the individual can reasonably
expect will not be made public (for ex-
ample, a medical record). Private infor-
mation must be individually identifi-
able (i.e., the identity of the subject is
or may readily be ascertained by the
investigator or associated with the in-
formation) in order for obtaining the
information to constitute research in-
volving human subjects.

(g) IRB means an institutional review
board established in accord with and
for the purposes expressed in this pol-
icy.

(h) IRB approval means the deter-
mination of the IRB that the research
has been reviewed and may be con-
ducted at an institution within the
constraints set forth by the IRB and by
other institutional and federal require-
ments.

(1) Minimal risk means that the prob-
ability and magnitude of harm or dis-
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comfort anticipated in the research are
not greater in and of themselves than
those ordinarily encountered in daily
life or during the performance of rou-
tine physical or psychological exami-
nations or tests.

(j) Certification means the official no-
tification by the institution to the sup-
porting department or agency, in ac-
cordance with the requirements of this
policy, that a research project or activ-
ity involving human subjects has been
reviewed and approved by an IRB in ac-
cordance with an approved assurance.

§46.103 Assuring compliance with this
policy—research conducted or sup-
ported by any Federal Department
or Agency.

(a) Each institution engaged in re-
search which is covered by this policy
and which is conducted or supported by
a federal department or agency shall
provide written assurance satisfactory
to the department or agency head that
it will comply with the requirements
set forth in this policy. In lieu of re-
quiring submission of an assurance, in-
dividual department or agency heads
shall accept the existence of a current
assurance, appropriate for the research
in question, on file with the Office for
Human Research Protections, HHS, or
any successor office, and approved for
federalwide use by that office. When
the existence of an HHS-approved as-
surance is accepted in lieu of requiring
submission of an assurance, reports
(except certification) required by this
policy to be made to department and
agency heads shall also be made to the
Office for Human Research Protec-
tions, HHS, or any successor office.

(b) Departments and agencies will
conduct or support research covered by
this policy only if the institution has
an assurance approved as provided in
this section, and only if the institution
has certified to the department or
agency head that the research has been
reviewed and approved by an IRB pro-
vided for in the assurance, and will be
subject to continuing review by the
IRB. Assurances applicable to federally
supported or conducted research shall
at a minimum include:

(1) A statement of principles gov-
erning the institution in the discharge
of its responsibilities for protecting the
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rights and welfare of human subjects of
research conducted at or sponsored by
the institution, regardless of whether
the research is subject to federal regu-
lation. This may include an appro-
priate existing code, declaration, or
statement of ethical principles, or a
statement formulated by the institu-
tion itself. This requirement does not
preempt provisions of this policy appli-
cable to department- or agency-sup-
ported or regulated research and need
not be applicable to any research ex-
empted or waived under §46.101 (b) or
@i).

(2) Designation of one or more IRBs
established in accordance with the re-
quirements of this policy, and for
which provisions are made for meeting
space and sufficient staff to support
the IRB’s review and recordkeeping du-
ties.

(3) A list of IRB members identified
by name; earned degrees; representa-
tive capacity; indications of experience
such as board certifications, licenses,
etc., sufficient to describe each mem-
ber’s chief anticipated contributions to
IRB deliberations; and any employ-
ment or other relationship between
each member and the institution; for
example: full-time employee, part-time
employee, member of governing panel
or board, stockholder, paid or unpaid
consultant. Changes in IRB member-
ship shall be reported to the depart-
ment or agency head, unless in accord
with §46.103(a) of this policy, the exist-
ence of an HHS-approved assurance is
accepted. In this case, change in IRB
membership shall be reported to the
Office for Human Research Protec-
tions, HHS, or any successor office.

(4) Written procedures which the IRB
will follow (i) for conducting its initial
and continuing review of research and
for reporting its findings and actions to
the investigator and the institution;
(ii) for determining which projects re-
quire review more often than annually
and which projects need verification
from sources other than the investiga-
tors that no material changes have oc-
curred since previous IRB review; and
(iii) for ensuring prompt reporting to
the IRB of proposed changes in a re-
search activity, and for ensuring that
such changes in approved research,
during the period for which IRB ap-
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proval has already been given, may not
be initiated without IRB review and
approval except when mnecessary to
eliminate apparent immediate hazards
to the subject.

(5) Written procedures for ensuring
prompt reporting to the IRB, appro-
priate institutional officials, and the
department or agency head of (i) any
unanticipated problems involving risks
to subjects or others or any serious or
continuing noncompliance with this
policy or the requirements or deter-
minations of the IRB and (ii) any sus-
pension or termination of IRB ap-
proval.

(c) The assurance shall be executed
by an individual authorized to act for
the institution and to assume on behalf
of the institution the obligations im-
posed by this policy and shall be filed
in such form and manner as the depart-
ment or agency head prescribes.

(d) The department or agency head
will evaluate all assurances submitted
in accordance with this policy through
such officers and employees of the de-
partment or agency and such experts
or consultants engaged for this purpose
as the department or agency head de-
termines to be appropriate. The depart-
ment or agency head’s evaluation will
take into consideration the adequacy
of the proposed IRB in light of the an-
ticipated scope of the institution’s re-
search activities and the types of sub-
ject populations likely to be involved,
the appropriateness of the proposed ini-
tial and continuing review procedures
in light of the probable risks, and the
size and complexity of the institution.

(e) On the basis of this evaluation,
the department or agency head may
approve or disapprove the assurance, or
enter into negotiations to develop an
approvable one. The department or
agency head may limit the period dur-
ing which any particular approved as-
surance or class of approved assurances
shall remain effective or otherwise
condition or restrict approval.

(f) Certification is required when the
research is supported by a federal de-
partment or agency and not otherwise
exempted or waived under §46.101 (b) or
(i). An institution with an approved as-
surance shall certify that each applica-
tion or proposal for research covered
by the assurance and by §46.103 of this
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Policy has been reviewed and approved
by the IRB. Such certification must be
submitted with the application or pro-
posal or by such later date as may be
prescribed by the department or agen-
cy to which the application or proposal
is submitted. Under no condition shall
research covered by §46.103 of the Pol-
icy be supported prior to receipt of the
certification that the research has been
reviewed and approved by the IRB. In-
stitutions without an approved assur-
ance covering the research shall certify
within 30 days after receipt of a request
for such a certification from the de-
partment or agency, that the applica-
tion or proposal has been approved by
the IRB. If the certification is not sub-
mitted within these time limits, the
application or proposal may be re-
turned to the institution.

(Approved by the Office of Management and
Budget under Control Number 0990-0260)

[66 FR 28012 and 28020, June 18, 1991; 56 FR
29756, June 28, 1991, as amended at 70 FR
36328, June 23, 2005]

§§46.104-46.106 [Reserved]

§46.107 IRB membership.

(a) Bach IRB shall have at least five
members, with varying backgrounds to
promote complete and adequate review
of research activities commonly con-
ducted by the institution. The IRB
shall be sufficiently qualified through
the experience and expertise of its
members, and the diversity of the
members, including consideration of
race, gender, and cultural backgrounds
and sensitivity to such issues as com-
munity attitudes, to promote respect
for its advice and counsel in safe-
guarding the rights and welfare of
human subjects. In addition to pos-
sessing the professional competence
necessary to review specific research
activities, the IRB shall be able to as-
certain the acceptability of proposed
research in terms of institutional com-
mitments and regulations, applicable
law, and standards of professional con-
duct and practice. The IRB shall there-
fore include persons knowledgeable in
these areas. If an IRB regularly reviews
research that involves a vulnerable
category of subjects, such as children,
prisoners, pregnant women, or handi-
capped or mentally disabled persons,
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consideration shall be given to the in-
clusion of one or more individuals who
are knowledgeable about and experi-
enced in working with these subjects.

(b) Every nondiscriminatory effort
will be made to ensure that no IRB
consists entirely of men or entirely of
women, including the institution’s con-
sideration of qualified persons of both
sexes, so long as no selection is made
to the IRB on the basis of gender. No
IRB may consist entirely of members
of one profession.

(c) Each IRB shall include at least
one member whose primary concerns
are in scientific areas and at least one
member whose primary concerns are in
nonscientific areas.

(d) Each IRB shall include at least
one member who is not otherwise affili-
ated with the institution and who is
not part of the immediate family of a
person who is affiliated with the insti-
tution.

(e) No IRB may have a member par-
ticipate in the IRB’s initial or con-
tinuing review of any project in which
the member has a conflicting interest,
except to provide information re-
quested by the IRB.

(f) An IRB may, in its discretion, in-
vite individuals with competence in
special areas to assist in the review of
issues which require expertise beyond
or in addition to that available on the
IRB. These individuals may not vote
with the IRB.

§46.108 IRB functions and operations.

In order to fulfill the requirements of
this policy each IRB shall:

(a) Follow written procedures in the
same detail as described in §46.103(b)(4)
and, to the extent required by,
§46.103(b)(5).

(b) Except when an expedited review
procedure is used (see §46.110), review
proposed research at convened meet-
ings at which a majority of the mem-
bers of the IRB are present, including
at least one member whose primary
concerns are in nonscientific areas. In
order for the research to be approved,
it shall receive the approval of a ma-
jority of those members present at the
meeting.
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§46.109 IRB review of research.

(a) An IRB shall review and have au-
thority to approve, require modifica-
tions in (to secure approval), or dis-
approve all research activities covered
by this policy.

(b) An IRB shall require that infor-
mation given to subjects as part of in-
formed consent is in accordance with
§46.116. The IRB may require that in-
formation, in addition to that specifi-
cally mentioned in §46.116, be given to
the subjects when in the IRB’s judg-
ment the information would meaning-
fully add to the protection of the rights
and welfare of subjects.

(c) An IRB shall require documenta-
tion of informed consent or may waive
documentation in accordance with
§46.117.

(d) An IRB shall notify investigators
and the institution in writing of its de-
cision to approve or disapprove the pro-
posed research activity, or of modifica-
tions required to secure IRB approval
of the research activity. If the IRB de-
cides to disapprove a research activity,
it shall include in its written notifica-
tion a statement of the reasons for its
decision and give the investigator an
opportunity to respond in person or in
writing.

(e) An IRB shall conduct continuing
review of research covered by this pol-
icy at intervals appropriate to the de-
gree of risk, but not less than once per
yvear, and shall have authority to ob-
serve or have a third party observe the
consent process and the research.

(Approved by the Office of Management and
Budget under Control Number 0990-0260)

[566 FR 28012, 28020, June 18, 1991, as amended
at 70 FR 36328, June 23, 2005]

§46.110 Expedited review procedures
for certain kinds of research involv-
ing no more than minimal risk, and
for minor changes in approved re-
search.

(a) The Secretary, HHS, has estab-
lished, and published as a Notice in the
FEDERAL REGISTER, a list of categories
of research that may be reviewed by
the IRB through an expedited review
procedure. The list will be amended, as
appropriate after consultation with
other departments and agencies,
through periodic republication by the
Secretary, HHS, in the FEDERAL REG-
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ISTER. A copy of the list is available
from the Office for Human Research
Protections, HHS, or any successor of-
fice.

(b) An IRB may use the expedited re-
view procedure to review either or both
of the following:

(1) Some or all of the research ap-
pearing on the list and found by the re-
viewer(s) to involve no more than mini-
mal risk,

(2) Minor changes in previously ap-
proved research during the period (of
one year or less) for which approval is
authorized.

Under an expedited review procedure,
the review may be carried out by the
IRB chairperson or by one or more ex-
perienced reviewers designated by the
chairperson from among members of
the IRB. In reviewing the research, the
reviewers may exercise all of the au-
thorities of the IRB except that the re-
viewers may not disapprove the re-
search. A research activity may be dis-
approved only after review in accord-
ance with the non-expedited procedure
set forth in §46.108(b).

(c) Each IRB which uses an expedited
review procedure shall adopt a method
for keeping all members advised of re-
search proposals which have been ap-
proved under the procedure.

(d) The department or agency head
may restrict, suspend, terminate, or
choose not to authorize an institu-
tion’s or IRB’s use of the expedited re-
view procedure.

[66 FR 28012, 28020, June 18, 1991, as amended
at 70 FR 36328, June 23, 2005]

§46.111 Criteria for IRB approval of
research.

(a) In order to approve research cov-
ered by this policy the IRB shall deter-
mine that all of the following require-
ments are satisfied:

(1) Risks to subjects are minimized:
(i) By using procedures which are con-
sistent with sound research design and
which do not unnecessarily expose sub-
jects to risk, and (ii) whenever appro-
priate, by using procedures already
being performed on the subjects for di-
agnostic or treatment purposes.

(2) Risks to subjects are reasonable
in relation to anticipated benefits, if
any, to subjects, and the importance of
the knowledge that may reasonably be
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expected to result. In evaluating risks
and benefits, the IRB should consider
only those risks and benefits that may
result from the research (as distin-
guished from risks and benefits of
therapies subjects would receive even if
not participating in the research). The
IRB should not consider possible long-
range effects of applying knowledge
gained in the research (for example,
the possible effects of the research on
public policy) as among those research
risks that fall within the purview of its
responsibility.

(3) Selection of subjects is equitable.
In making this assessment the IRB
should take into account the purposes
of the research and the setting in
which the research will be conducted
and should be particularly cognizant of
the special problems of research in-
volving vulnerable populations, such as
children, prisoners, pregnant women,
mentally disabled persons, or economi-
cally or educationally disadvantaged
persons.

(4) Informed consent will be sought
from each prospective subject or the
subject’s legally authorized representa-
tive, in accordance with, and to the ex-
tent required by §46.116.

(5) Informed consent will be appro-
priately documented, in accordance
with, and to the extent required by
§46.117.

(6) When appropriate, the research
plan makes adequate provision for
monitoring the data collected to en-
sure the safety of subjects.

(7) When appropriate, there are ade-
quate provisions to protect the privacy
of subjects and to maintain the con-
fidentiality of data.

(b) When some or all of the subjects
are likely to be vulnerable to coercion
or undue influence, such as children,
prisoners, pregnant women, mentally
disabled persons, or economically or
educationally disadvantaged persons,
additional safeguards have been in-
cluded in the study to protect the
rights and welfare of these subjects.

§46.112 Review by institution.

Research covered by this policy that
has been approved by an IRB may be
subject to further appropriate review
and approval or disapproval by officials
of the institution. However, those offi-
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cials may not approve the research if it
has not been approved by an IRB.

§46.113 Suspension or termination of
IRB approval of research.

An IRB shall have authority to sus-
pend or terminate approval of research
that is not being conducted in accord-
ance with the IRB’s requirements or
that has been associated with unex-
pected serious harm to subjects. Any
suspension or termination of approval
shall include a statement of the rea-
sons for the IRB’s action and shall be
reported promptly to the investigator,
appropriate institutional officials, and
the department or agency head.

(Approved by the Office of Management and
Budget under Control Number 0990-0260)

[66 FR 28012, 28020, June 18, 1991, as amended
at 70 FR 36328, June 23, 2005]

§46.114 Cooperative research.

Cooperative research projects are
those projects covered by this policy
which involve more than one institu-
tion. In the conduct of cooperative re-
search projects, each institution is re-
sponsible for safeguarding the rights
and welfare of human subjects and for
complying with this policy. With the
approval of the department or agency
head, an institution participating in a
cooperative project may enter into a
joint review arrangement, rely upon
the review of another qualified IRB, or
make similar arrangements for avoid-
ing duplication of effort.

§46.115 IRB records.

(a) An institution, or when appro-
priate an IRB, shall prepare and main-
tain adequate documentation of IRB
activities, including the following:

(1) Copies of all research proposals re-
viewed, scientific evaluations, if any,
that accompany the proposals, ap-
proved sample consent documents,
progress reports submitted by inves-
tigators, and reports of injuries to sub-
jects.

(2) Minutes of IRB meetings which
shall be in sufficient detail to show at-
tendance at the meetings; actions
taken by the IRB; the vote on these ac-
tions including the number of members
voting for, against, and abstaining; the
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basis for requiring changes in or dis-
approving research; and a written sum-
mary of the discussion of controverted
issues and their resolution.

(3) Records of continuing review ac-
tivities.

(4) Copies of all correspondence be-
tween the IRB and the investigators.

(5) A list of IRB members in the same
detail as described is §46.103(b)(3).

(6) Written procedures for the IRB in
the same detail as described in
§46.103(b)(4) and §46.103(b)(5).

(7) Statements of significant new
findings provided to subjects, as re-
quired by §46.116(b)(5).

(b) The records required by this pol-
icy shall be retained for at least 3
years, and records relating to research
which is conducted shall be retained
for at least 3 years after completion of
the research. All records shall be acces-
sible for inspection and copying by au-
thorized representatives of the depart-
ment or agency at reasonable times
and in a reasonable manner.

(Approved by the Office of Management and
Budget under Control Number 0990-0260)

[66 FR 28012, 28020, June 18, 1991, as amended
at 70 FR 36328, June 23, 2005]

§46.116 General requirements for in-
formed consent.

Except as provided elsewhere in this
policy, no investigator may involve a
human being as a subject in research
covered by this policy unless the inves-
tigator has obtained the legally effec-
tive informed consent of the subject or
the subject’s legally authorized rep-
resentative. An investigator shall seek
such consent only under circumstances
that provide the prospective subject or
the representative sufficient oppor-
tunity to consider whether or not to
participate and that minimize the pos-
sibility of coercion or undue influence.
The information that is given to the
subject or the representative shall be
in language understandable to the sub-
ject or the representative. No informed
consent, whether oral or written, may
include any exculpatory language
through which the subject or the rep-
resentative is made to waive or appear
to waive any of the subject’s legal
rights, or releases or appears to release
the investigator, the sponsor, the insti-
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tution or its agents from liability for
negligence.

(a) Basic elements of informed con-
sent. Except as provided in paragraph
(c) or (d) of this section, in seeking in-
formed consent the following informa-
tion shall be provided to each subject:

(1) A statement that the study in-
volves research, an explanation of the
purposes of the research and the ex-
pected duration of the subject’s partici-
pation, a description of the procedures
to be followed, and identification of
any procedures which are experi-
mental;

(2) A description of any reasonably
foreseeable risks or discomforts to the
subject;

(3) A description of any benefits to
the subject or to others which may rea-
sonably be expected from the research;

(4) A disclosure of appropriate alter-
native procedures or courses of treat-
ment, if any, that might be advan-
tageous to the subject;

(5) A statement describing the ex-
tent, if any, to which confidentiality of
records identifying the subject will be
maintained;

(6) For research involving more than
minimal risk, an explanation as to
whether any compensation and an ex-
planation as to whether any medical
treatments are available if injury oc-
curs and, if so, what they consist of, or
where further information may be ob-
tained;

(7) An explanation of whom to con-
tact for answers to pertinent questions
about the research and research sub-
jects’ rights, and whom to contact in
the event of a research-related injury
to the subject; and

(8) A statement that participation is
voluntary, refusal to participate will
involve no penalty or loss of benefits to
which the subject is otherwise entitled,
and the subject may discontinue par-
ticipation at any time without penalty
or loss of benefits to which the subject
is otherwise entitled.

(b) Additional elements of informed
consent. When appropriate, one or
more of the following elements of in-
formation shall also be provided to
each subject:

(1) A statement that the particular
treatment or procedure may involve
risks to the subject (or to the embryo
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or fetus, if the subject is or may be-
come pregnant) which are currently
unforeseeable;

(2) Anticipated circumstances under
which the subject’s participation may
be terminated by the investigator
without regard to the subject’s con-
sent;

(3) Any additional costs to the sub-
ject that may result from participation
in the research;

(4) The consequences of a subject’s
decision to withdraw from the research
and procedures for orderly termination
of participation by the subject;

(5) A statement that significant new
findings developed during the course of
the research which may relate to the
subject’s willingness to continue par-
ticipation will be provided to the sub-
ject; and

(6) The approximate number of sub-
jects involved in the study.

(c) An IRB may approve a consent
procedure which does not include, or
which alters, some or all of the ele-
ments of informed consent set forth
above, or waive the requirement to ob-
tain informed consent provided the IRB
finds and documents that:

(1) The research or demonstration
project is to be conducted by or subject
to the approval of state or local gov-
ernment officials and is designed to
study, evaluate, or otherwise examine:

(i) Public benefit of service programs;

(ii) Procedures for obtaining benefits
or services under those programs;

(iii) Possible changes in or alter-
natives to those programs or proce-
dures; or

(iv) Possible changes in methods or
levels of payment for benefits or serv-
ices under those programs; and

(2) The research could not prac-
ticably be carried out without the
waiver or alteration.

(d) An IRB may approve a consent
procedure which does not include, or
which alters, some or all of the ele-
ments of informed consent set forth in
this section, or waive the requirements
to obtain informed consent provided
the IRB finds and documents that:

(1) The research involves no more
than minimal risk to the subjects;

(2) The waiver or alteration will not
adversely affect the rights and welfare
of the subjects;
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(3) The research could not prac-
ticably be carried out without the
waiver or alteration; and

(4) Whenever appropriate, the sub-
jects will be provided with additional
pertinent information after participa-
tion.

(e) The informed consent require-
ments in this policy are not intended
to preempt any applicable federal,
state, or local laws which require addi-
tional information to be disclosed in
order for informed consent to be le-
gally effective.

(f) Nothing in this policy is intended
to limit the authority of a physician to
provide emergency medical care, to the
extent the physician is permitted to do
so under applicable federal, state, or
local law.

(Approved by the Office of Management and
Budget under Control Number 0990-0260)

[66 FR 28012, 28020, June 18, 1991, as amended
at 70 FR 36328, June 23, 2005]

§46.117 Documentation of
consent.

(a) Except as provided in paragraph
(c) of this section, informed consent
shall be documented by the use of a
written consent form approved by the
IRB and signed by the subject or the
subject’s legally authorized representa-
tive. A copy shall be given to the per-
son signing the form.

(b) Except as provided in paragraph
(c) of this section, the consent form
may be either of the following:

(1) A written consent document that
embodies the elements of informed
consent required by §46.116. This form
may be read to the subject or the sub-
ject’s legally authorized representa-
tive, but in any event, the investigator
shall give either the subject or the rep-
resentative adequate opportunity to
read it before it is signed; or

(2) A short form written consent doc-
ument stating that the elements of in-
formed consent required by §46.116
have been presented orally to the sub-
ject or the subject’s legally authorized
representative. When this method is
used, there shall be a witness to the
oral presentation. Also, the IRB shall
approve a written summary of what is
to be said to the subject or the rep-
resentative. Only the short form itself
is to be signed by the subject or the

informed
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representative. However, the witness
shall sign both the short form and a
copy of the summary, and the person
actually obtaining consent shall sign a
copy of the summary. A copy of the
summary shall be given to the subject
or the representative, in addition to a
copy of the short form.

(c) An IRB may waive the require-
ment for the investigator to obtain a
signed consent form for some or all
subjects if it finds either:

(1) That the only record linking the
subject and the research would be the
consent document and the principal
risk would be potential harm resulting
from a breach of confidentiality. Each
subject will be asked whether the sub-
ject wants documentation linking the
subject with the research, and the sub-
ject’s wishes will govern; or

(2) That the research presents no
more than minimal risk of harm to
subjects and involves no procedures for
which written consent is normally re-
quired outside of the research context.
In cases in which the documentation
requirement is waived, the IRB may re-
quire the investigator to provide sub-
jects with a written statement regard-
ing the research.

(Approved by the Office of Management and
Budget under Control Number 0990-0260)

[66 FR 28012, 28020, June 18, 1991, as amended
at 70 FR 36328, June 23, 2005]

§46.118 Applications and proposals
lacking definite plans for involve-
ment of human subjects.

Certain types of applications for
grants, cooperative agreements, or con-
tracts are submitted to departments or
agencies with the knowledge that sub-
jects may be involved within the period
of support, but definite plans would not
normally be set forth in the applica-
tion or proposal. These include activi-
ties such as institutional type grants
when selection of specific projects is
the institution’s responsibility; re-
search training grants in which the ac-
tivities involving subjects remain to be
selected; and projects in which human
subjects’ involvement will depend upon
completion of instruments, prior ani-
mal studies, or purification of com-
pounds. These applications need not be
reviewed by an IRB before an award
may be made. However, except for re-
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search exempted or waived under
§46.101 (b) or (i), no human subjects
may be involved in any project sup-
ported by these awards until the
project has been reviewed and approved
by the IRB, as provided in this policy,
and certification submitted, by the in-
stitution, to the department or agency.

§46.119 Research undertaken without
the intention of involving human
subjects.

In the event research is undertaken
without the intention of involving
human subjects, but it is later pro-
posed to involve human subjects in the
research, the research shall first be re-
viewed and approved by an IRB, as pro-
vided in this policy, a certification sub-
mitted, by the institution, to the de-
partment or agency, and final approval
given to the proposed change by the de-
partment or agency.

§46.120 Evaluation and disposition of
applications and proposals for re-
search to be conducted or sup-
ported by a Federal Department or

Agency.

(a) The department or agency head
will evaluate all applications and pro-
posals involving human subjects sub-
mitted to the department or agency
through such officers and employees of
the department or agency and such ex-
perts and consultants as the depart-
ment or agency head determines to be
appropriate. This evaluation will take
into consideration the risks to the sub-
jects, the adequacy of protection
against these risks, the potential bene-
fits of the research to the subjects and
others, and the importance of the
knowledge gained or to be gained.

(b) On the basis of this evaluation,
the department or agency head may
approve or disapprove the application
or proposal, or enter into negotiations
to develop an approvable one.

[66 FR 28012, 28020, June 18, 1991, as amended
at 61 FR 33658, June 28, 1996]

§46.121 [Reserved]

§46.122 Use of Federal funds.

Federal funds administered by a de-
partment or agency may not be ex-
pended for research involving human
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subjects unless the requirements of
this policy have been satisfied.

§46.123 Early termination of research
support: Evaluation of applications
and proposals.

(a) The department or agency head
may require that department or agency
support for any project be terminated
or suspended in the manner prescribed
in applicable program requirements,
when the department or agency head
finds an institution has materially
failed to comply with the terms of this
policy.

(b) In making decisions about sup-
porting or approving applications or
proposals covered by this policy the de-
partment or agency head may take
into account, in addition to all other
eligibility requirements and program
criteria, factors such as whether the
applicant has been subject to a termi-
nation or suspension under paragraph
(a) of this section and whether the ap-
plicant or the person or persons who
would direct or has have directed the
scientific and technical aspects of an
activity has have, in the judgment of
the department or agency head, mate-
rially failed to discharge responsibility
for the protection of the rights and
welfare of human subjects (whether or
not the research was subject to federal
regulation).

§46.124 Conditions.

With respect to any research project
or any class of research projects the de-
partment or agency head may impose
additional conditions prior to or at the
time of approval when in the judgment
of the department or agency head addi-
tional conditions are necessary for the
protection of human subjects.

PART 47—RIGHT TO FINANCIAL
PRIVACY ACT

Sec.
47.1
47.2
47.3
47.4
47.5

AUTHORITY: 5 U.S.C. 301; 28 U.S.C. 509, 510;
section 1108 of the Right to Financial Pri-
vacy Act of 1978, 12 U.S.C. 3408.

Definitions.
Purpose.
Authorization.
Written request.
Certification.
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SOURCE: Order No. 822-79, 44 FR 14554, Mar.
13, 1979, unless otherwise noted.

§47.1 Definitions.

The terms used in this part shall
have the same meaning as similar
terms used in the Right to Financial
Privacy Act of 1978. Departmental unit
means any office, division, board, bu-
reau, or other component of the De-
partment of Justice which is author-
ized to conduct law enforcement in-
quiries. Act means the Right to Finan-
cial Privacy Act of 1978.

§47.2 Purpose.

The purpose of these regulations is to
authorize Departmental units to re-
quest financial records from a financial
institution pursuant to the formal
written request procedure authorized
by section 1108 of the Act, and to set
forth the conditions under which such
requests may be made.

§47.3 Authorization.

Departmental units are authorized to
request financial records of any cus-
tomer from a financial institution pur-
suant to a formal written request
under the Act only if:

(a) No administrative summons or
subpoena authority reasonably appears
to be available to the Departmental
unit to obtain financial records for the
purpose for which the records are
sought;

(b) There is reason to believe that the
records sought are relevant to a legiti-
mate law enforcement inquiry and will
further that inquiry;

(c) The request is issued by a super-
visory official of a rank designated by
the head of the requesting Depart-
mental unit. The officials so des-
ignated shall not delegate this author-
ity to others;

(d) The request adheres to the re-
quirements set forth in §47.4; and

(e) The notice requirements set forth
in section 1108(4) of the Act, or the re-
quirements pertaining to delay of no-
tice in section 1109 of the Act, are sat-
isfied, except in situations (e.g., sec-
tion 1113(g)) where no notice is re-
quired.
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§47.4 Written request.

(a) The formal written request shall
be in the form of a letter or memo-
randum to an appropriate official of
the financial institution from which fi-
nancial records are requested. The re-
quest shall be signed by the issuing of-
ficial, and shall set forth that official’s
name, title, business address and busi-
ness phone number. The request shall
also contain the following:

(1) The identity of the customer or
customers to whom the records per-
tain;

(2) A reasonable description of the
records sought; and

(3) Such additional information as
may be appropriate—e.g., the date on
which the opportunity for the cus-
tomer to challenge the formal written
request will expire, the date on which
the requesting Departmental unit ex-
pects to present a certificate of compli-
ance with the applicable provisions of
the Act, the name and title of the indi-
vidual (if known) to whom disclosure is
to be made.

(b) In cases where customer notice is
delayed by court order, a copy of the
court order shall be attached to the
formal written request.

§47.5 Certification.

Prior to obtaining the requested
records pursuant to a formal written
request, an official of a rank des-
ignated by the head of the requesting
Departmental unit shall certify in
writing to the financial institution
that the Departmental unit has com-
plied with the applicable provisions of
the Act.

PART 48—NEWSPAPER
PRESERVATION ACT

Sec.
48.1
48.2
48.3
48.4

Purpose.
Definitions.
Procedure for filing all documents.
Application for approval of joint news-
paper operating arrangement entered
into after July 24, 1970.
48.5 Requests that information not be made
public.
48.6 Public notice.
48.7 Report of the Assistant Attorney Gen-
eral in Charge of the Antitrust Division.
48.8 Written comments and requests for a
hearing.
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48.9 Extensions of time.

48.10 Hearings.

48.11 Intervention in hearings.

48.12 Ex parte communications.

48.13 Record for decision.

48.14 Decision by the Attorney General.

48.15 Temporary approval.

48.16 Procedure for filing of terms of a re-
newal or amendment to an existing joint
newspaper operating arrangement.

AUTHORITY: 28 U.S.C. 509, 510; (5 U.S.C. 301);
Newspaper Preservation Act, 84 Stat. 466 (15
U.S.C. 1801 et seq.).

SOURCE: Order No. 558-73, 39 FR 7, Jan. 2,
1974, unless otherwise noted.

§48.1 Purpose.

These regulations set forth the proce-
dure by which application may be made
to the Attorney General for his ap-
proval of joint newspaper operating ar-
rangements entered into after July 24,
1970, and for the filing with the Depart-
ment of Justice of the terms of a re-
newal or amendment of existing joint
newspaper operating arrangements, as
required by the Newspaper Preserva-
tion Act, Pub. L. 91-353, 84 Stat. 466, 15
U.S.C. 1801 et seq. The Newspaper Pres-
ervation Act does not require that all
joint newspaper operating arrange-
ments obtain the prior written consent
of the Attorney General. The Act and
these regulations provide a method for
newspapers to obtain the benefit of a
limited exemption from the antitrust
laws if they desire to do so. Joint news-
paper operating arrangements that are
put into effect without the prior writ-
ten consent of the Attorney General re-
main fully subject to the antitrust
laws.

§48.2 Definitions.

(a) The term Attorney General means
the Attorney General of the United
States or his delegate, other than the
Assistant Attorney General in charge
of the Antitrust Division or other em-
ployee in the Antitrust Division.

(b) The term Assistant Attorney Gen-
eral in charge of the Antitrust Division
means the Assistant Attorney General
in charge of the Antitrust Division or
his delegate.

(c) The term Assistant Attorney Gen-
eral for Administration means the As-
sistant Attorney General for Adminis-
tration or his delegate.
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(d) The term existing arrangement
means any joint newspaper operating
arrangement entered into before July
24, 1970.

(e) The term joint newspaper operating
arrangement means any contract, agree-
ment, joint venture (whether or not in-
corporated), or other arrangement en-
tered into between two or more news-
paper owners for the publication of two
or more newspaper publications, pursu-
ant to which joint or common produc-
tion facilities are established or oper-
ated and joint or unified action is
taken or agreed to be taken with re-
spect to any of the following: Printing;
time, method, and field of publication;
allocation of production facilities; dis-
tribution; advertising solicitation; cir-
culation solicitation; business depart-
ment; establishment of advertising
rates; establishment of circulation
rates and revenue distribution: Pro-
vided, That there is no merger, com-
bination, or amalgamation of editorial
or reportorial staffs, and that editorial
policies be independently determined.

(f) The term newspaper means a pub-
lication produced on newsprint paper
which is published in one or more
issues weekly (including as one publi-
cation any daily newspaper and any
Sunday newspaper published by the
same owner in the same city, commu-
nity, or metropolitan area), and in
which a substantial portion of the con-
tent is devoted to the dissemination of
news and editorial opinion.

(g) The term party means any indi-
vidual, and any partnership, corpora-
tion, association, or other legal entity.

(h) The term person means any indi-
vidual, and any partnership, corpora-
tion, association, or other legal entity.

§48.3 Procedure for filing all docu-
ments.

All filings required by these regula-
tions shall be accomplished by:

(a) Mailing or delivering five copies
of each document (two copies in the
case of documents filed by the Assist-
ant Attorney General in charge of the
Antitrust Division) to the Assistant
Attorney General for Administration,
Department of Justice, Washington,
DC 20530. He shall place one copy in a
numbered public docket; one copy in a
duplicate of this file for the use of offi-
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cials with decisional responsibility;
and (except in the case of documents
filed by the Assistant Attorney Gen-
eral in charge of the Antitrust Divi-
sion) shall forward three copies to the
Assistant Attorney General in charge
of the Antitrust Division; except that
documents subject to nondisclosure or-
ders under §48.5 shall be held under
seal and disclosed only in accordance
with the provisions of that section; and

(b) Mailing or delivering one copy of
each document filed after a hearing has
been ordered to each party to the pro-
ceedings, along with the name and ad-
dress of the party filing the document
or its counsel, and filing in the manner
provided in paragraph (a) of this sec-
tion a certificate that service has been
made in accordance herewith.

§48.4 Application for approval of joint
newspaper operating arrangement
entered into after July 24, 1970.

(a) Persons desiring to obtain the ap-
proval of the Attorney General of a
joint newspaper operating arrangement
after July 24, 1970, shall file an applica-
tion in writing setting forth a short,
plain statement of the reasons why the
applicants believe that approval should
be granted.

(b) With the request, the applicants
shall also file copies of the following:

(1) The proposed joint newspaper op-
erating agreement;

(2) Any prior, existing or proposed
agreement between any of the news-
papers involved, or a statement of any
such agreements as have not been re-
duced to writing;

(3) With respect to each newspaper,
for the b-year period prior to the date
of the application,

(i) Annual statements of profit and
loss;

(ii) Annual statements of assets and
liabilities;

(iii) Reports of the Audit Bureau of
Circulation, or statements containing
equivalent information;

(iv) Annual advertising
records;

(v) Rate cards;

(4) If any amount stated in paragraph
(b)(3)(1) or (ii) of this section represents

lineage
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an allocation of revenues, expenses, as-
sets or liabilities between the news-
paper and any parent, subsidiary, divi-
sion or affiliate, the financial state-
ments shall be accompanied by a full
explanation of the method by which
each such amount has been allocated.

(5) If any of the newspapers involved
purchased or sold goods or services
from or to any parent, subsidiary, divi-
sion or affiliate at any time during the
five years preceding the date of appli-
cation, a statement shall be submitted
identifying such products or services,
the entity from which they were pur-
chased or to which they were sold, and
the amount paid for each product or
service during each of the five years.

(6) Any other information which the
applicants believe relevant to their re-
quest for approval.

(c) A copy of the application and sup-
porting data shall be open to public in-
spection during normal business hours
at the main office of each of the news-
papers involved in the arrangement,
except to the extent permitted by non-
disclosure orders under §48.5; except
that materials for which nondisclosure
has been requested under §48.5 need not
be made available for inspection before
the request has been decided.

§48.5 Requests that information not
be made public.

(a) Any applicant may file a request
that commercial or financial data re-
quired to be filed and made public
under these regulations, which is privi-
leged and confidential within the
meaning of 5 U.S.C. 552(b), be withheld
from public disclosure. Each such re-
quest shall be accompanied by a state-
ment of the reasons why nondisclosure
is required. The request shall be deter-
mined by the Attorney General who
shall consider the extent to which (1)
disclosure may cause substantial harm
to the applicant submitting the infor-
mation, and (2) nondisclosure may im-
pair the ability of persons who may be
adversely affected by the proposed ar-
rangement to present their views in
proceedings under these regulations.
Information relevant to the financial
conditions of the newspaper or news-
papers represented to be failing ordi-
narily shall not be ordered withheld
from public disclosure.
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(b) Upon ordering that any docu-
ments be withheld from public disclo-
sure, the Attorney General shall file a
statement setting forth the subject
matter of the documents withheld. Any
person desiring to inspect the docu-
ments may file a request for inspec-
tion, identifying with as much particu-
larity as possible the materials to be
inspected and setting forth the reasons
for inspection and the facts in support
thereof. The request for disclosure
shall be considered by the Attorney
General, who shall give the applicant
that submitted the documents an op-
portunity to be heard in opposition to
disclosure. Orders granting inspection
shall specify the terms and conditions
thereof, including restrictions on dis-
closure to third parties.

(¢c) Documents ordered withheld from
public disclosure shall be made avail-
able to the Assistant Attorney General
in charge of the Antitrust Division. If a
hearing is held, the documents may be
offered as evidence by any party to
whom they have been disclosed. The
administrative law judge may restrict
further disclosure as he deems appro-
priate, taking into account the consid-
erations set forth in paragraph (a) of
this section.

(d) Requests for access to materials
within the scope of this section that
may be filed after the conclusion of
proceedings under these regulations
shall be processed in accordance with
the Department’s regulations under 5
U.S.C. 552 (part 16 of this chapter).

§48.6 Public notice.

(a) Upon the filing of the documents
required by §48.4, the applicants shall
file, and publish on the front pages of
each of the newspapers for which appli-
cation is made, daily and Sunday (if a
Sunday edition is published) for a pe-
riod of one week:

(1) Notice that a request for approval
of a joint newspaper operating arrange-
ment has been filed with the Attorney
General;

(2) Notice that copies of the proposed
arrangement, as well as all other docu-
ments submitted pursuant to §48.4, are
available for public inspection at the
Department of Justice and at the main
offices of the newspapers involved; and
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(3) Notice that any person may file
written comments or a request for a
hearing with the Department of Jus-
tice, in accordance with the require-
ments of §48.3.

(b) Upon the filing of the notice re-
quired in paragraph (a) of this section,
the Assistant Attorney General for Ad-
ministration shall cause notice to be
published in the FEDERAL REGISTER,
and shall cause to be issued a press re-
lease setting forth the information
contained therein.

(c) If a hearing is scheduled pursuant
to §48.10, the applicants shall publish
the time, date, place and purpose of
such hearing on their respective front
pages at least three times within the 2-
week period after the hearing has been
scheduled (two times if the applicants
are weekly newspapers), and for the 3
days preceding such hearing (one day
during the week preceding the hearing
if the applicants are weekly news-
papers).

(d) The applicants shall file copies of
each day’s newspaper in which the no-
tice required in paragraph (a) or (c) of
this section has appeared.

§48.7 Report of the Assistant Attorney
General in Charge of the Antitrust
Division.

(a) The Assistant Attorney General
in charge of the Antitrust Division
shall, not later than 30 days from the
publication in the FEDERAL REGISTER
of the notice required by §48.6, submit
to the Attorney General a report on
any application filed pursuant to §48.4.
In preparing such report he may re-
quire submission by the applicants of
any further information which may be
relevant to a determination of whether
approval of the proposed arrangement
is warranted under the Act.

(b) In his report he may state (1) that
the proposed arrangement should be
approved or disapproved without a
hearing; or (2) that a hearing should be
held to resolve material issues of fact.

(¢c) The report shall be filed, and a
copy shall be sent to the applicants.
Upon the filing of the report, the As-
sistant Attorney General for Adminis-
tration shall cause to be issued a press
release setting forth the substance
thereof.
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(d) Any person may, within 30 days
after filing of the report, file a reply to
the report for the consideration of the
Attorney General.

§48.8 Written comments and requests
for a hearing.

(a) Any person who believes that the
Attorney General should or should not
approve a proposed arrangement, may
at any time after filing of the applica-
tion until 30 days after publication in
the FEDERAL REGISTER of the notice re-
quired in §48.6,

(1) File written comments stating the
reasons why approval should or should
not be granted, and/or

(2) File a request that a hearing be
held on the application. A request for a
hearing shall set forth the issues of
fact to be determined and the reasons
that a hearing is required to determine
them.

(b) Any person may within 30 days
after the filing of any comment or re-
quest pursuant to paragraph (a) of this
section, file a reply for the consider-
ation of the Attorney General.

(c) After the expiration of the time
for filing of replies in accordance with
§48.7 and this section the Attorney
General shall either approve or deny
approval of the arrangement, in ac-
cordance with §48.14, or shall order
that a hearing be held.

§48.9 Extensions of time.

Any of the time periods established
by these Regulations may be extended
for good cause, upon timely application
to the Attorney General, or to the ad-
ministrative law judge if one has been
appointed.

§48.10 Hearings.

(a) Upon the issuance by the Attor-
ney General of an order for a hearing,
the Assistant Attorney General for Ad-
ministration shall appoint an adminis-
trative law judge in accordance with
section 11 of the Administrative Proce-
dure Act, 5 U.S.C. 3105. The administra-
tive law judge shall:

(1) Set a date, time and place for the
hearing convenient for all parties in-
volved. The date set shall be as soon as
practicable, allowing time for publica-
tion of the notice required in §48.6 and
for a reasonable period of discovery as
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provided in this section. In setting a
place for the hearing, preference shall
be given to the community in which
the applicants’ newspapers operate.

(2) Mail notice of the hearing to the
parties, to each person who filed writ-
ten comments or a request for a hear-
ing, and to any other person he be-
lieves may have an interest in the pro-
ceeding.

(3) Permit discovery by any party, as
provided in the Federal Rules of Civil
Procedure; except that he may place
such limits as he deems reasonable on
the time and manner of taking dis-
covery in order to avoid unnecessary
delays in the proceedings.

(4) Conduct a hearing in accordance
with section 7 of the Administrative
Procedure Act, 5 U.S.C. 556. At such
hearing, the burden of proving that the
proposed arrangement meets the re-
quirements of the Newspaper Preserva-
tion Act will be on the proponents of
the arrangement. The rules of evidence
which govern civil proceedings in mat-
ters not involving trial by jury in the
courts of the United States shall apply,
but these rules may be relaxed if the
ends of justice will be better served in
so doing: Provided, that the introduc-
tion of irrelevant, immaterial, or un-
duly repetitious evidence is avoided.
Only parties to the proceedings may
present evidence, or cross-examine wit-
nesses.

(b) The applicants and the Assistant
Attorney General in charge of the
Antitrust Division shall be parties in
any hearing held hereunder. Other per-
sons may intervene as parties as pro-
vided in §48.11.

(c) The Assistant Attorney General
for Administration shall procure the
services of a stenographic reporter. One
copy of the transcript produced shall
be placed in the public docket. Addi-
tional copies may be purchased from
the reporter or, if the arrangement
with the reporter permits, from the De-
partment of Justice at its cost.

(d) Following the hearing the admin-
istrative law judge shall render to the
Attorney General his recommendation
that the proposed arrangement be ap-
proved or denied approval in accord-
ance with the standards of the Act. The
recommendation shall be in writing,
shall be based solely on the hearing

33

§48.13

record, and shall include a statement
of the administrative law judge’s find-
ings and conclusions, and the reasons
or basis therefor, on all material issues
of fact, law or discretion presented on
the record. Copies of the recommenda-
tion shall be filed and sent to each
party.

(e) Within 30 days of the date the ad-
ministrative law judge files his rec-
ommendation, any party may file writ-
ten exceptions to the recommendation
for consideration by the Attorney Gen-
eral. Parties shall then have a further
15 days in which to file responses to
any such exceptions.

§48.11 Intervention in hearings.

(a) Any person may intervene as a
party in a hearing held under these
regulations if (1) he has an interest
which may be affected by the Attorney
General’s decision, and (2) it appears
that his interest may not be ade-
quately represented by existing par-
ties.

(b) Application for intervention shall
be made by filing in accordance with
§48.3(a) and (b), within 20 days after a
hearing has been ordered, a statement
of the nature of the applicant’s inter-
est, the way in which it may be af-
fected, the facts and reasons in support
thereof and the reasons why the appli-
cant’s interest may not be adequately
represented by existing parties.

(c) Existing parties may file a state-
ment in opposition to or in support of
an application to intervene within 10
days of the filing of the application.

(d) Applications for intervention
shall be decided by the Attorney Gen-
eral.

(e) Intervenors shall have the same
rights as existing parties in connection
with any hearing held under these reg-
ulations.

§48.12

No person shall communicate on any
matter related to these proceedings
with the administrative law judge, the
Attorney General or anyone having
decisional responsibility, except as pro-
vided in these regulations.

§48.13 Record for decision.

(a) The record on which the Attorney
General shall base his decision in the

Ex parte communications.
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event a hearing is not held shall be
comprised of all material filed in ac-
cordance with these regulations, in-
cluding any material that has been or-
dered withheld from public disclosure.
(b) If a hearing is held, the record on
which the Attorney General shall base
his decision shall consist exclusively of
the hearing record, the examiner’s rec-
ommendation and any exceptions and
responses filed with respect thereto.

§48.14 Decision by the Attorney Gen-
eral.

(a) The Attorney General shall de-
cide, on the basis of the record as con-
stituted in accordance with §48.13,
whether approval is warranted under
the Act. In rendering his decision, the
Attorney General shall file therewith a
statement of his findings and conclu-
sions and the reasons therefor, or
where a hearing has been held, he may
adopt the findings and conclusions of
the administrative law judge.

(b) Approval of a proposed arrange-
ment by the Attorney General shall
not become effective until the tenth
day after the filing of the Attorney
General’s decision as provided in this
section.

§48.15

(a) If the Attorney General concludes
that one or more of the newspapers in-
volved would otherwise fail before the
procedures under these regulations can
be completed, he may grant temporary
approval of whatever form of joint or
unified action would be lawful under
the Act if performed as part of an ap-
proved joint newspaper operating ar-
rangement, and that he concludes is:
(1) Essential to the survival of the
newspaper or newspapers; and (2) most
likely capable of being terminated
without impairment to the ability of
both newspapers to resume inde-
pendent operation should final ap-
proval eventually be denied.

(b) Upon the filing of a request for
temporary approval, the applicants
shall publish notice of such application
on the front pages of their respective
newspapers for a period of three con-
secutive days in the case of daily news-
papers or in the next issue in the case
of weekly newspapers. The notice shall
state:

Temporary approval.
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(1) That a request for temporary ap-
proval of a joint operating arrange-
ment or other joint or unified action
has been made to the Attorney Gen-
eral; and

(2) That anyone wishing to protest
the application for temporary approval
may do so by delivering a statement of
protest or telephoning his views to an
employee of the Department of Justice,
whose name, address and telephone
number shall be designated by the De-
partment upon receipt of the applica-
tion for temporary approval, and that
such protests must be received by the
Department within five days of the
first publication of notice in accord-
ance with paragraph (a) of this section.

(c) The notice required by this sec-
tion shall be in addition to the notice
required by §48.6.

(d) Such temporary approval may be
granted without hearing at any time
following the expiration of the period
provided for protests, but shall create
no presumption that final approval will
be granted.

§48.16 Procedure for filing of terms of
a renewal or amendment to an ex-
isting joint newspaper operating ar-
rangement.

Within 30 days after a renewal of or
an amendment to the terms of an exist-
ing arrangement, the parties to said re-
newal or amendment shall file five cop-
ies of the agreement of renewal or
amendment. In the case of an amend-
ment, the parties shall also file copies
of the amended portion of the original
agreement.

[Order No. 558-73, 39 FR 7, Jan. 2, 1974, as
amended by Order No. 568-74, 39 FR 18646,
May 29, 1974]

PART 49—ANTITRUST CIVIL
PROCESS ACT

Sec.
49.1
49.2
49.3
49.4

AUTHORITY: 15 U.S.C. 1313.

SOURCE: At 60 FR 44277, Aug. 25, 1995, un-
less otherwise noted.

Purpose.

Duties of custodian.
Examination of the material.
Deputy custodians.
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§49.1 Purpose.

The regulations in this part are
issued in compliance with the require-
ments imposed by the provisions of sec-
tion 4(c) of the Antitrust Civil Process
Act, as amended (15 U.S.C. 1313(c)). The
terms used in this part shall be deemed
to have the same meaning as similar
terms used in that Act.

§49.2 Duties of custodian.

(a) Upon taking physical possession
of documentary material, answers to
interrogatories, or transcripts of oral
testimony delivered pursuant to a civil
investigative demand issued under sec-
tion 3(a) of the Act, the antitrust docu-
ment custodian designated pursuant to
section 4(a) of the Act (subject to the
general supervision of the Assistant
Attorney General in charge of the
Antitrust Division), shall, unless other-
wise directed by a court of competent
jurisdiction, select, from time to time,
from among such documentary mate-
rial, answers to interrogatories or
transcripts of oral testimony, the docu-
mentary material, answers to interrog-
atories or transcripts of oral testimony
the copying of which the custodian
deems necessary or appropriate for the
official use of the Department of Jus-
tice, and shall determine, from time to
time, the number of copies of any such
documentary material, answers to in-
terrogatories or transcripts of oral tes-
timony that are to be reproduced pur-
suant to the Act.

(b) Copies of documentary material,
answers to interrogatories, or tran-
scripts of oral testimony in the phys-
ical possession of the custodian pursu-
ant to a civil investigative demand
may be reproduced by or under the au-
thority of any officer, employee, or
agent of the Department of Justice des-
ignated by the custodian. Documentary
material for which a civil investigative
demand has been issued but which is
still in the physical possession of the
person upon whom the demand has
been served may, by agreement be-
tween such person and the custodian,
be reproduced by such person, in which
case the custodian may require that
the copies so produced be duly certified
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as true copies of the original of the ma-
terial involved.

[60 FR 44277, Aug. 25, 1995; 60 FR 61290, Nov.
29, 1995]

§49.3 Examination of the material.

Documentary material, answers to
interrogatories, or transcripts of oral
testimony produced pursuant to the
Act, while in the custody of the custo-
dian, shall be for the official use of offi-
cers, employees, and agents of the De-
partment of Justice in accordance with
the Act. Upon reasonable notice to the
custodian—

(a) Such documentary material or
answers to interrogatories shall be
made available for examination by the
person who produced such documen-
tary material or answers to interrog-
atories, or by any duly authorized rep-
resentative of such person; and

(b) Such transcripts of oral testi-
mony shall be made available for ex-
amination by the person who produced
such testimony, or by such person’s
counsel, during regular office hours es-
tablished for the Department of Jus-
tice. Examination of such documentary
material, answers to interrogatories,
or transcripts of oral testimony at
other times may be authorized by the
Assistant Attorney General or the cus-
todian.

[60 FR 44277, Aug. 25, 1995; 60 FR 61290, Nov.
29, 1995]

§49.4 Deputy custodians.

Deputy custodians may perform such
of the duties assigned to the custodian
as may be authorized or required by
the Assistant Attorney General.

PART 50—STATEMENTS OF POLICY

Sec.

50.2 Release of information by personnel of
the Department of Justice relating to
criminal and civil proceedings.

50.3 Guidelines for the enforcement of title
VI, Civil Rights Act of 1964.

50.5 Notification of Consular Officers upon
the arrest of foreign nationals.

50.6 Antitrust Division business review pro-
cedure.

50.7 Consent judgments in actions to enjoin
discharges of pollutants.

50.8 [Reserved]

50.9 Policy with regard to open judicial pro-
ceedings.
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50.10 Policy regarding obtaining informa-
tion from, or records of, members of the
news media; and regarding questioning,
arresting, or charging members of the
news media.

50.12 Exchange of FBI identification
records.

50.14 Guidelines on employee selection pro-
cedures.

50.15 Representation of Federal officials and
employees by Department of Justice at-
torneys or by private counsel furnished
by the Department in civil, criminal, and
congressional proceedings in which Fed-
eral employees are sued, subpoenaed, or
charged in their individual capacities.

50.16 Representation of Federal employees
by private counsel at Federal expense.

50.17 Ezx parte communications in informal
rulemaking proceedings.

50.18 [Reserved]

50.19 Procedures to be followed by govern-
ment attorneys prior to filing recusal or
disqualification motions.

50.20 Participation by the United States in
court-annexed arbitration.

50.21 Procedures governing the destruction
of contraband drug evidence in the cus-
tody of Federal law enforcement authori-
ties.

50.22 Young American Medals Program.

50.23 Policy against entering into final set-
tlement agreements or consent decree
that are subject to confidentiality provi-
sions and against seeking or concurring
in the sealing of such documents.

50.24 Annuity broker minimum qualifica-
tions.

50.25 Assumption of concurrent Federal
criminal jurisdiction in certain areas of
Indian country.

AUTHORITY: 5 U.S.C. 301; 18 U.S.C. 1162; 28
U.S.C. 509, 510, 516, and 519; 42 U.S.C. 1921 et
seq., 1973¢c; and Pub. L. 107-273, 116 Stat. 1758,
1824.

§50.2 Release of information by per-
sonnel of the Department of Justice
relating to criminal and civil pro-
ceedings.

(a) General. (1) The availability to
news media of information in criminal
and civil cases is a matter which has
become increasingly a subject of con-
cern in the administration of justice.
The purpose of this statement is to for-
mulate specific guidelines for the re-
lease of such information by personnel
of the Department of Justice.

(2) While the release of information
for the purpose of influencing a trial is,
of course, always improper, there are
valid reasons for making available to
the public information about the ad-
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ministration of the law. The task of
striking a fair balance between the pro-
tection of individuals accused of crime
or involved in civil proceedings with
the Government and public under-
standings of the problems of control-
ling crime and administering govern-
ment depends largely on the exercise of
sound judgment by those responsible
for administering the law and by rep-
resentatives of the press and other
media.

(3) Inasmuch as the Department of
Justice has generally fulfilled its re-
sponsibilities with awareness and un-
derstanding of the competing needs in
this area, this statement, to a consid-
erable extent, reflects and formalizes
the standards to which representatives
of the Department have adhered in the
past. Nonetheless, it will be helpful in
ensuring uniformity of practice to set
forth the following guidelines for all
personnel of the Department of Jus-
tice.

(4) Because of the difficulty and im-
portance of the questions they raise, it
is felt that some portions of the mat-
ters covered by this statement, such as
the authorization to make available
Federal conviction records and a de-
scription of items seized at the time of
arrest, should be the subject of con-
tinuing review and consideration by
the Department on the basis of experi-
ence and suggestions from those within
and outside the Department.

(b) Guidelines to criminal actions. (1)
These guidelines shall apply to the re-
lease of information to news media
from the time a person is the subject of
a criminal investigation until any pro-
ceeding resulting from such an inves-
tigation has been terminated by trial
or otherwise.

(2) At no time shall personnel of the
Department of Justice furnish any
statement or information for the pur-
pose of influencing the outcome of a
defendant’s trial, nor shall personnel of
the Department furnish any statement
or information, which could reasonably
be expected to be disseminated by
means of public communication, if
such a statement or information may
reasonably be expected to influence the
outcome of a pending or future trial.

(3) Personnel of the Department of
Justice, subject to specific limitations
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imposed by law or court rule or order,
may make public the following infor-
mation:

(i) The defendant’s name, age, resi-
dence, employment, marital status,
and similar background information.

(ii) The substance or text of the
charge, such as a complaint, indict-
ment, or information.

(iii) The identity of the investigating
and/or arresting agency and the length
or scope of an investigation.

(iv) The circumstances immediately
surrounding an arrest, including the
time and place of arrest, resistance,
pursuit, possession and use of weapons,
and a description of physical items
seized at the time of arrest.

Disclosures should include only incon-
trovertible, factual matters, and
should not include subjective observa-
tions. In addition, where background
information or information relating to
the circumstances of an arrest or in-
vestigation would be highly prejudicial
or where the release thereof would
serve no law enforcement function,
such information should not be made
public.

(4) Personnel of the Department shall
not disseminate any information con-
cerning a defendant’s prior criminal
record.

(5) Because of the particular danger
of prejudice resulting from statements
in the period approaching and during
trial, they ought strenuously to be
avoided during that period. Any such
statement or release shall be made
only on the infrequent occasion when
circumstances absolutely demand a
disclosure of information and shall in-
clude only information which is clearly
not prejudicial.

(6) The release of certain types of in-
formation generally tends to create
dangers of prejudice without serving a
significant law enforcement function.
Therefore, personnel of the Department
should refrain from making available
the following:

(i) Observations about a defendant’s
character.

(ii) Statements, admissions, confes-
sions, or alibis attributable to a de-
fendant, or the refusal or failure of the
accused to make a statement.

(iii) Reference to investigative proce-
dures such as fingerprints, polygraph
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examinations, ballistic tests, or labora-
tory tests, or to the refusal by the de-
fendant to submit to such tests or ex-
aminations.

(iv) Statements concerning the iden-
tity, testimony, or credibility of pro-
spective witnesses.

(v) Statements concerning evidence
or argument in the case, whether or
not it is anticipated that such evidence
or argument will be used at trial.

(vi) Any opinion as to the accused’s
guilt, or the possibility of a plea of
guilty to the offense charged, or the
possibility of a plea to a lesser offense.

(7) Personnel of the Department of
Justice should take no action to en-
courage or assist news media in
photographing or televising a defend-
ant or accused person being held or
transported in Federal custody. De-
partmental representatives should not
make available photographs of a de-
fendant unless a law enforcement func-
tion is served thereby.

(8) This statement of policy is not in-
tended to restrict the release of infor-
mation concerning a defendant who is
a fugitive from justice.

(9) Since the purpose of this state-
ment is to set forth generally applica-
ble guidelines, there will, of course, be
situations in which it will limit the re-
lease of information which would not
be prejudicial under the particular cir-
cumstances. If a representative of the
Department believes that in the inter-
est of the fair administration of justice
and the law enforcement process infor-
mation beyond these guidelines should
be released, in a particular case, he
shall request the permission of the At-
torney General or the Deputy Attorney
General to do so.

(c) Guidelines to civil actions. Per-
sonnel of the Department of Justice as-
sociated with a civil action shall not
during its investigation or litigation
make or participate in making an
extrajudicial statement, other than a
quotation from or reference to public
records, which a reasonable person
would expect to be disseminated by
means of public communication if
there is a reasonable likelihood that
such dissemination will interfere with
a fair trial and which relates to:

(1) Evidence regarding the occurrence
or transaction involved.
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(2) The character, credibility, or
criminal records of a party, witness, or
prospective witness.

(3) The performance or results of any
examinations or tests or the refusal or
failure of a party to submit to such.

(4) An opinion as to the merits of the
claims or defenses of a party, except as
required by law or administrative rule.

(5) Any other matter reasonably like-
ly to interfere with a fair trial of the
action.

[Order No. 469-71, 36 FR 21028, Nov. 3, 1971, as
amended by Order No. 602-75, 40 FR 22119,
May 20, 1975]

§50.3 Guidelines for the enforcement
of title VI, Civil Rights Act of 1964.

(a) Where the heads of agencies hav-
ing responsibilities under title VI of
the Civil Rights Act of 1964 conclude
there is noncompliance with regula-
tions issued under that title, several
alternative courses of action are open.
In each case, the objective should be to
secure prompt and full compliance so
that needed Federal assistance may
commence or continue.

(b) Primary responsibility for prompt
and vigorous enforcement of title VI
rests with the head of each department
and agency administering programs of
Federal financial assistance. Title VI
itself and relevant Presidential direc-
tives preserve in each agency the au-
thority and the duty to select, from
among the available sanctions, the
methods best designed to secure com-
pliance in individual cases. The deci-
sion to terminate or refuse assistance
is to be made by the agency head or his
designated representative.

(c) This statement is intended to pro-
vide procedural guidance to the respon-
sible department and agency officials
in exercising their statutory discretion
and in selecting, for each noncompli-
ance situation, a course of action that
fully conforms to the letter and spirit
of section 602 of the Act and to the im-
plementing regulations promulgated
thereunder.

I. ALTERNATIVE COURSES OF ACTION

A. ULTIMATE SANCTIONS

The ultimate sanctions under title VI are
the refusal to grant an application for assist-
ance and the termination of assistance being
rendered. Before these sanctions may be in-
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voked, the Act requires completion of the
procedures called for by section 602. That
section require the department or agency
concerned (1) to determine that compliance
cannot be secured by voluntary means, (2) to
consider alternative courses of action con-
sistent with achievement of the objectives of
the statutes authorizing the particular fi-
nancial assistance, (3) to afford the applicant
an opportunity for a hearing, and (4) to com-
plete the other procedural steps outlined in
section 602, including notification to the ap-
propriate committees of the Congress.

In some instances, as outlined below, it is
legally permissible temporarily to defer ac-
tion on an application for assistance, pend-
ing initiation and completion of section 602
procedures—including attempts to secure
voluntary compliance with title VI. Nor-
mally, this course of action is appropriate
only with respect to applications for noncon-
tinuing assistance or initial applications for
programs of continuing assistance. It is not
available where Federal financial assistance
is due and payable pursuant to a previously
approved application.

Whenever action upon an application is de-
ferred pending the outcome of a hearing and
subsequent section 602 procedures, the ef-
forts to secure voluntary compliance and the
hearing and such subsequent procedures, if
found necessary, should be conducted with-
out delay and completed as soon as possible.

B. AVAILABLE ALTERNATIVES

1. Court Enforcement

Compliance with the nondiscrimination
mandate of title VI may often be obtained
more promptly by appropriate court action
than by hearings and termination of assist-
ance. Possibilities of judicial enforcement
include (1) a suit to obtain specific enforce-
ment of assurances, covenants running with
federally provided property, statements or
compliance or desegregation plans filed pur-
suant to agency regulations, (2) a suit to en-
force compliance with other titles of the 1964
Act, other Civil Rights Acts, or constitu-
tional or statutory provisions requiring non-
discrimination, and (3) initiation of, or inter-
vention or other participation in, a suit for
other relief designed to secure compliance.

The possibility of court enforcement
should not be rejected without consulting
the Department of Justice. Once litigation
has been begun, the affected agency should
consult with the Department of Justice be-
fore taking any further action with respect
to the noncomplying party.

2. Administrative Action

A number of effective alternative courses
not involving litigation may also be avail-
able in many cases. These possibilities in-
clude (1) consulting with or seeking assist-
ance from other Federal agencies (such as
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the Contract Compliance Division of the De-
partment of Labor) having authority to en-
force nondiscrimination requirements; (2)
consulting with or seeking assistance from
State or local agencies having such author-
ity; (3) bypassing a recalcitrant central agen-
cy applicant in order to obtain assurances
from, or to grant assistance to complying
local agencies; and (4) bypassing all recal-
citrant non-Federal agencies and providing
assistance directly to the complying ulti-
mate beneficiaries. The possibility of uti-
lizing such administrative alternatives
should be considered at all stages of enforce-
ment and used as appropriate or feasible.

C. INDUCING VOLUNTARY COMPLIANCE

Title VI requires that a concerted effort be
made to persuade any noncomplying appli-
cant or recipient voluntarily to comply with
title VI. Efforts to secure voluntary compli-
ance should be undertaken at the outset in
every noncompliance situation and should be
pursued through each stage of enforcement
action. Similarly, where an applicant fails to
file an adequate assurance or apparently
breaches its terms, notice should be prompt-
ly given of the nature of the noncompliance
problem and of the possible consequences
thereof, and an immediate effort made to se-
cure voluntary compliance.

II. PROCEDURES

A. NEW APPLICATIONS

The following procedures are designed to
apply in cases of noncompliance involving
applications for one-time or noncontinuing
assistance and initial applications for new or
existing programs of continuing assistance.

1. Where the Requisite Assurance Has Not Been
Filed or Is Inadequate on Its Face.

Where the assurance, statement of compli-
ance or plan of desegregation required by
agency regulations has not been filed or
where, in the judgment of the head of the
agency in question, the filed assurance fails
on its face to satisfy the regulations, the
agency head should defer action on the appli-
cation pending prompt initiation and com-
pletion of section 602 procedures. The appli-
cant should be notified immediately and at-
tempts made to secure voluntary compli-
ance. If such efforts fail, the applicant
should promptly be offered a hearing for the
purpose of determining whether an adequate
assurance has in fact been filed.

If it is found that an adequate assurance
has not been filed, and if administrative al-
ternatives are ineffective or inappropriate,
and court enforcement is not feasible, sec-
tion 602 procedures may be completed and as-
sistance finally refused.

2. Where it Appears that the Field Assurance Is
Untrue or Is Not Being Honored.
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Where an otherwise adequate assurance,
statement of compliance, or plan has been
filed in connection with an application for
assistance, but prior to completion of action
on the application the head of the agency in
question has reasonable grounds, based on a
substantiated complaint, the agency’s own
investigation, or otherwise, to believe that
the representations as to compliance are in
some material respect untrue or are not
being honored, the agency head may defer
action on the application pending prompt
initiation and completion of section 602 pro-
cedures. The applicant should be notified im-
mediately and attempts made to secure vol-
untary compliance. If such efforts fail and
court enforcement is determined to be inef-
fective or inadequate, a hearing should be
promptly initiated to determine whether, in
fact, there is noncompliance.

If noncompliance is found, and if adminis-
trative alternatives are ineffective or inap-
propriate and court enforcement is still not
feasible, section 602 procedures may be com-
pleted and assistance finally refused.

The above-described deferral and related
compliance procedures would normally be
appropriate in cases of an application for
noncontinuing assistance. In the case of an
initial application for a new or existing pro-
gram of continuing assistance, deferral
would often be less appropriate because of
the opportunity to secure full compliance
during the life of the assistance program. In
those cases in which the agency does not
defer action on the application, the appli-
cant should be given prompt notice of the as-
serted noncompliance; funds should be paid
out for short periods only, with no long-term
commitment of assistance given; and the ap-
plicant advised that acceptance of the funds
carries an enforceable obligation of non-
discrimination and the risk of invocation of
severe sanctions, if noncompliance in fact is
found.

B. REQUESTS FOR CONTINUATION OR RENEWAL
OF ASSISTANCE

The following procedures are designed to
apply in cases of noncompliance involving
all submissions seeking continuation or re-
newal under programs of continuing assist-
ance.

In cases in which commitments for Federal
financial assistance have been made prior to
the effective date of title VI regulations and
funds have not been fully disbursed, or in
which there is provision for future periodic
payments to continue the program or activ-
ity for which a present recipient has pre-
viously applied and qualified, or in which as-
sistance is given without formal application
pursuant to statutory direction or authoriza-
tion, the responsible agency may nonetheless



§50.5

require an assurance, statement of compli-
ance, or plan in connection with disburse-
ment or further funds. However, once a par-
ticular program grant or loan has been made
or an application for a certain type of assist-
ance for a specific or indefinite period has
been approved, no funds due and payable pur-
suant to that grant, loan, or application,
may normally be deferred or withheld with-
out first completing the procedures pre-
scribed in section 602.

Accordingly, where the assurance, state-
ment of compliance, or plan required by
agency regulations has not been filed or
where, in the judgment of the head of the
agency in question, the filed assurance fails
on its face to satisfy the regulations, or
there is reasonable cause to believe it untrue
or not being honored, the agency head
should, if efforts to secure voluntary compli-
ance are unsuccessful, promptly institute a
hearing to determine whether an adequate
assurance has in fact been filed, or whether,
in fact, there is noncompliance, as the case
may be. There should ordinarily be no defer-
ral of action on the submission or with-
holding of funds in this class of cases, al-
though the limitation of the payout of funds
to short periods may appropriately be or-
dered. If noncompliance is found, and if ad-
ministrative alternatives are ineffective or
inappropriate and court enforcement is not
feasible, section 602 procedures may be com-
pleted and assistance terminated.

C. SHORT-TERM PROGRAMS

Special procedures may sometimes be re-
quired where there is noncompliance with
title VI regulations in connection with a pro-
gram of such short total duration that all as-
sistance funds will have to be paid out before
the agency’s usual administrative procedures
can be completed and where deferral in ac-
cordance with these guidelines would be tan-
tamount to a final refusal to grant assist-
ance.

In such a case, the agency head may, al-
though otherwise following these guidelines,
suspend normal agency procedures and insti-
tute expedited administrative proceedings to
determine whether the regulations have been
violated. He should simultaneously refer the
matter to the Department of Justice for con-
sideration of possible court enforcement, in-
cluding interim injunctive relief. Deferral of
action on an application is appropriate, in
accordance with these guidelines, for a rea-
sonable period of time, provided such action
is consistent with achievement of the objec-
tives of the statute authorizing the financial
assistance in connection with the action
taken. As in other cases, where noncompli-
ance is found in the hearing proceeding, and
if administrative alternatives are ineffective
or inappropriate and court enforcement is
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not feasible, section 602 procedures may be
completed and assistance finally refused.

III. PROCEDURES IN CASES OF SUBGRANTEES

In situations in which applications for Fed-
eral assistance are approved by some agency
other than the Federal granting agency, the
same rules and procedures would apply.
Thus, the Federal Agency should instruct
the approving agency—typically a State
agency—to defer approval or refuse to grant
funds, in individual cases in which such ac-
tion would be taken by the original granting
agency itself under the above procedures.
Provision should be made for appropriate no-
tice of such action to the Federal agency
which retains responsibility for compliance
with section 602 procedures.

IV. EXCEPTIONAL CIRCUMSTANCES

The Attorney General should be consulted
in individual cases in which the head of an
agency believes that the objectives of title
VI will be best achieved by proceeding other
than as provided in these guidelines.

V. COORDINATION

While primary responsibility for enforce-
ment of title VI rests directly with the head
of each agency, in order to assure coordina-
tion of title VI enforcement and consistency
among agencies, the Department of Justice
should be notified in advance of applications
on which action is to be deferred, hearings to
be scheduled, and refusals and terminations
of assistance or other enforcement actions or
procedures to be undertaken. The Depart-
ment also should be kept advised of the
progress and results of hearings and other
enforcement actions.

[31 FR 5292, Apr. 2, 1966]

§50.5 Notification of Consular Officers
upon the arrest of foreign nation-
als.

(a) This statement is designed to es-
tablish a uniform procedure for con-
sular notification where nationals of
foreign countries are arrested by offi-
cers of this Department on charges of
criminal violations. It conforms to
practice under international law and in
particular implements obligations un-
dertaken by the United States pursu-
ant to treaties with respect to the ar-
rest and detention of foreign nationals.
Some of the treaties obligate the
United States to notify the consular of-
ficer only upon the demand or request
of the arrested foreign national. On the
other hand, some of the treaties re-
quire notifying the consul of the arrest
of a foreign national whether or not
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the arrested person requests such noti-
fication.

(1) In every case in which a foreign
national is arrested the arresting offi-
cer shall inform the foreign national
that his consul will be advised of his
arrest unless he does not wish such no-
tification to be given. If the foreign na-
tional does not wish to have his consul
notified, the arresting officer shall also
inform him that in the event there is a
treaty in force between the United
States and his country which requires
such notification, his consul must be
notified regardless of his wishes and, if
such is the case, he will be advised of
such notification by the U.S. Attorney.

(2) In all cases (including those where
the foreign national has stated that he
does not wish his consul to be notified)
the local office of the Federal Bureau
of Investigation or the local Marshal’s
office, as the case may be, shall inform
the nearest U.S. Attorney of the arrest
and of the arrested person’s wishes re-
garding consular notification.

(3) The U.S. Attorney shall then no-
tify the appropriate consul except
where he has been informed that the
foreign national does not desire such
notification to be made. However, if
there is a treaty provision in effect
which requires notification of consul,
without reference to a demand or re-
quest of the arrested national, the con-
sul shall be notified even if the ar-
rested person has asked that he not be
notified. In such case, the U.S. Attor-
ney shall advise the foreign national
that his consul has been notified and
inform him that notification was nec-
essary because of the treaty obligation.

(b) The procedure prescribed by this
statement shall not apply to cases in-
volving arrests made by the Immigra-
tion and Naturalization Service in ad-
ministrative expulsion or exclusion
proceedings, since that Service has
heretofore established procedures for
the direct notification of the appro-
priate consular officer upon such ar-
rest. With respect to arrests made by
the Service for violations of the crimi-
nal provisions of the immigration laws,
the U.S. Marshal, upon delivery of the
foreign national into his custody, shall
be responsible for informing the U.S.
Attorney of the arrest in accordance
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with numbered paragraph 2 of this
statement.

[Order No. 375-67, 32 FR 1040, Jan. 28, 1967]

§50.6 Antitrust Division business re-
view procedure.

Although the Department of Justice
is not authorized to give advisory opin-
ions to private parties, for several dec-
ades the Antitrust Division has been
willing in certain circumstances to re-
view proposed business conduct and
state its enforcement intentions. This
originated with a ‘‘railroad release”
procedure under which the Division
would forego the initiation of criminal
antitrust proceedings. The procedure
was subsequently expanded to encom-
pass a ‘‘merger clearance’ procedure
under which the Division would state
its present enforcement intention with
respect to a merger or acquisition; and
the Department issued a written state-
ment entitled ‘‘Business Review Proce-
dure.” That statement has been revised
several times.

1. A request for a business review letter
must be submitted in writing to the Assist-
ant Attorney General, Antitrust Division,
Department of Justice, Washington, DC
20530.

2. The Division will consider only requests
with respect to proposed business conduct,
which may involve either domestic or for-
eign commerce.

3. The Division may, in its discretion,
refuse to consider a request.

4. A business review letter shall have no
application to any party which does not join
in the request therefor.

5. The requesting parties are under an af-
firmative obligation to make full and true
disclosure with respect to the business con-
duct for which review is requested. Each re-
quest must be accompanied by all relevant
data including background information,
complete copies of all operative documents
and detailed statements of all collateral oral
understandings, if any. All parties request-
ing the review letter must provide the Divi-
sion with whatever additional information or
documents the Division may thereafter re-
quest in order to review the matter. Such ad-
ditional information, if furnished orally,
shall be promptly confirmed in writing. In
connection with any request for review the
Division will also conduct whatever inde-
pendent investigation it believes is appro-
priate.

6. No oral clearance, release or other state-
ment purporting to bind the enforcement
discretion of the Division may be given. The
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requesting party may rely upon only a writ-
ten business review letter signed by the As-
sistant Attorney General in charge of the
Antitrust Division or his delegate.

7. (a) If the business conduct for which re-
view is requested is subject to approval by a
regulatory agency, a review request may be
considered before agency approval has been
obtained only where it appears that excep-
tional and unnecessary burdens might other-
wise be imposed on the party or parties re-
questing review, or where the agency specifi-
cally requests that a party or parties request
review. However, any business review letter
issued in these as in any other circumstances
will state only the Department’s present en-
forcement intentions under the antitrust
laws. It shall in no way be taken to indicate
the Department’s views on the legal or fac-
tual issues that may be raised before the reg-
ulatory agency, or in an appeal from the reg-
ulatory agency’s decision. In particular, the
issuance of such a letter is not to be rep-
resented to mean that the Division believes
that there are no anticompetitive con-
sequences warranting agency consideration.

(b) The submission of a request for a busi-
ness review, or its pendency, shall in no way
alter any responsibility of any party to com-
ply with the Premerger Notification provi-
sions of the Antitrust Improvements Act of
1976, 15 U.S.C. 18A, and the regulations pro-
mulgated thereunder, 16 CFR, part 801.

8. After review of a request submitted here-
under the Division may: state its present en-
forcement intention with respect to the pro-
posed business conduct; decline to pass on
the request; or take such other position or
action as it considers appropriate.

9. A business review letter states only the
enforcement intention of the Division as of
the date of the letter, and the Division re-
mains completely free to bring whatever ac-
tion or proceeding it subsequently comes to
believe is required by the public interest. As
to a stated present intention not to bring an
action, however, the Division has never exer-
cised its right to bring a criminal action
where there has been full and true disclosure
at the time of presenting the request.

10. (a) Simultaneously upon notifying the
requesting party of and Division action de-
scribed in paragraph 8, the business review
request, and the Division’s letter in response
shall be indexed and placed in a file available
to the public upon request.

(b) On that date or within thirty days after
the date upon which the Division takes any
action as described in paragraph 8, the infor-
mation supplied to support the business re-
view request and any other information sup-
plied by the requesting party in connection
with the transaction that is the subject of
the business review request, shall be indexed
and placed in a file with the request and the
Division’s letter, available to the public
upon request. This file shall remain open for

42

28 CFR Ch. | (7-1-14 Edition)

one year, after which time it shall be closed
and the documents either returned to the re-
questing party or otherwise disposed of, at
the discretion of the Antitrust Division.

(c) Prior to the time the information de-
scribed in subparagraphs (a) and (b) is in-
dexed and made publicly available in accord-
ance with the terms of that subparagraph,
the requesting party may ask the Division to
delay making public some or all of such in-
formation. However the requesting party
must: (1) Specify precisely the documents or
parts thereof that he asks not be made pub-
lic; (2) state the minimum period of time
during which nondisclosure is considered
necessary; and (3) justify the request for non-
disclosure, both as to content and time, by
showing good cause therefor, including a
showing that disclosure would have a detri-
mental effect upon the requesting party’s op-
erations or relationships with actual or po-
tential customers, employees, suppliers (in-
cluding suppliers of credit), stockholders, or
competitors. The Department of Justice, in
its discretion, shall make the final deter-
mination as to whether good cause for non-
disclosure has been shown.

(d) Nothing contained in subparagraphs (a),
(b) and (c) shall limit the Division’s right, in
its discretion, to issue a press release de-
scribing generally the identity of the re-
questing party or parties and the nature of
action taken by the Division upon the re-
quest.

(e) This paragraph reflects a policy deter-
mination by the Justice Department and is
subject to any limitations on public disclo-
sure arising from statutory restrictions, Ex-
ecutive Order, or the national interest.

11. Any requesting party may withdraw a
request for review at any time. The Division
remains free, however, to submit such com-
ments to such requesting party as it deems
appropriate. Failure to take action after re-
ceipt of documents or information whether
submitted pursuant to this procedure or oth-
erwise, does not in any way limit or stop the
Division from taking such action at such
time thereafter as it deems appropriate. The
Division reserves the right to retain docu-
ments submitted to it under this procedure
or otherwise and to use them for all govern-
mental purposes.

[42 FR 11831, Mar. 1, 1977]

§50.7 Consent judgments in actions to
enjoin discharges of pollutants.

(a) It is hereby established as the pol-
icy of the Department of Justice to
consent to a proposed judgment in an
action to enjoin discharges of pollut-
ants into the environment only after or
on condition that an opportunity is af-
forded persons (natural or corporate)
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who are not named as parties to the ac-
tion to comment on the proposed judg-
ment prior to its entry by the court.

(b) To effectuate this policy, each
proposed judgment which is within the
scope of paragraph (a) of this section
shall be lodged with the court as early
as feasible but at least 30 days before
the judgment is entered by the court.
Prior to entry of the judgment, or
some earlier specified date, the Depart-
ment of Justice will receive and con-
sider, and file with the court, any writ-
ten comments, views or allegations re-
lating to the proposed judgment. The
Department shall reserve the right (1)
to withdraw or withhold its consent to
the proposed judgment if the com-
ments, views and allegations con-
cerning the judgment disclose facts or
considerations which indicate that the
proposed judgment is inappropriate,
improper or inadequate and (2) to op-
pose an attempt by any person to in-
tervene in the action.

(c) The Assistant Attorney General
in charge of the Land and Natural Re-
sources Division may establish proce-
dures for implementing this policy.
Where it is clear that the public inter-
est in the policy hereby established is
not compromised, the Assistant Attor-
ney General may permit an exception
to this policy in a specific case where
extraordinary circumstances require a
period shorter than 30 days or a proce-
dure other than stated herein.

[Order No. 529-73, 38 FR 19029, July 17, 1973]
§50.8 [Reserved]

§50.9 Policy with regard to open judi-
cial proceedings.

Because of the vital public interest in
open judicial proceedings, the Govern-
ment has a general overriding affirma-
tive duty to oppose their closure. There
is, moreover, a strong presumption
against closing proceedings or portions
thereof, and the Department of Justice
foresees very few cases in which clo-
sure would be warranted. The Govern-
ment should take a position on any
motion to close a judicial proceeding,
and should ordinarily oppose closure; it
should move for or consent to closed
proceedings only when closure is plain-
ly essential to the interests of justice.
In furtherance of the Department’s
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concern for the right of the public to
attend judicial proceedings and the De-
partment’s obligation to the fair ad-
ministration of justice, the following
guidelines shall be adhered to by all at-
torneys for the United States.

(a) These guidelines apply to all fed-
eral trials, pre- and post-trial evi-
dentiary proceedings, arraignments,
bond hearings, plea proceedings, sen-
tencing proceedings, or portions there-
of, except as indicated in paragraph (e)
of this section.

(b) A Government attorney has a
compelling duty to protect the societal
interest in open proceedings.

(c) A Government attorney shall not
move for or consent to closure of a pro-
ceeding covered by these guidelines un-
less:

(1) No reasonable alternative exists
for protecting the interests at stake;

(2) Closure is clearly likely to pre-
vent the harm sought to be avoided;

(3) The degree of closure is mini-
mized to the greatest extent possible;

(4) The public is given adequate no-
tice of the proposed closure; and, in ad-
dition, the motion for closure is made
on the record, except where the disclo-
sure of the details of the motion papers
would clearly defeat the reason for clo-
sure specified under paragraph (c)(6) of
this section;

(5) Transcripts of the closed pro-
ceedings will be unsealed as soon as the
interests requiring closure no longer
obtain; and

(6) Failure to close the proceedings
will produce;

(i) A substantial likelihood of denial
of the right of any person to a fair
trial; or

(ii) A substantial likelihood of immi-
nent danger to the safety of parties,
witnesses, or other persons; or

(iii) A substantial likelihood that on-
going investigations will be seriously
jeopardized.

(d) A government attorney shall not
move for or consent to the closure of
any proceeding, civil or criminal, ex-
cept with the express authorization of:

(1) The Deputy Attorney General, or,

(2) The Associate Attorney General,
if the Division seeking authorization is
under the supervision of the Associate
Attorney General.

(e) These guidelines do not apply to:
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(1) The closure of part of a judicial
proceeding where necessary to protect
national security information or classi-
fied documents; or

(2) In camera inspection, consider-
ation or sealing of documents, includ-
ing documents provided to the Govern-
ment under a promise of confiden-
tiality, where permitted by statute,
rule of evidence or privilege; or

(3) Grand jury proceedings or pro-
ceedings ancillary thereto; or

(4) Conferences traditionally held at
the bench or in chambers during the
course of an open proceeding; or

(5) The closure of judicial pro-
ceedings pursuant to 18 U.S.C. 3509 (d)
and (e) for the protection of child vic-
tims or child witnesses.

(f) Because of the vital public inter-
est in open judicial proceedings, the
records of any proceeding closed pursu-
ant to this section, and still sealed 60
days after termination of the pro-
ceeding, shall be reviewed to determine
if the reasons for closure are still appli-
cable. If they are not, an appropriate
motion will be made to have the
records unsealed. If the reasons for clo-
sure are still applicable after 60 days,
this review is to be repeated every 60
days until such time as the records are
unsealed. Compliance with this section
will be monitored by the Criminal Di-
vision.

(g) The principles set forth in this
section are intended to provide guid-
ance to attorneys for the Government
and are not intended to create or rec-
ognize any legally enforceable right in
any person.

[Order No. 914-80, 45 FR 69214, Oct. 20, 1980, as
amended by Order No. 1031-83, 48 FR 49509,
Oct. 26, 1983; Order No. 1115-85, 50 FR 51677,
Dec. 19, 1985; Order No. 1507-91, 56 FR 32327,
July 16, 1991]

§50.10 Policy regarding obtaining in-
formation from, or records of, mem-
bers of the news media; and regard-
ing questioning, arresting, or charg-
ing members of the news media.

(a) Statement of principles. (1) Because
freedom of the press can be no broader
than the freedom of members of the
news media to investigate and report
the news, the Department’s policy is
intended to provide protection to mem-
bers of the news media from certain
law enforcement tools, whether crimi-
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nal or civil, that might unreasonably
impair ordinary newsgathering activi-
ties. The policy is not intended to ex-
tend special protections to members of
the news media who are the focus of
criminal investigations for conduct not
based on, or within the scope of, ordi-
nary newsgathering activities.

(2) In determining whether to seek
information from, or records of, mem-
bers of the news media, the approach in
every instance must be to strike the
proper balance among several vital in-
terests: protecting national security,
ensuring public safety, promoting ef-
fective law enforcement and the fair
administration of justice, and safe-
guarding the essential role of the free
press in fostering government account-
ability and an open society.

(3) The Department views the use of
certain law enforcement tools, includ-
ing subpoenas, court orders issued pur-
suant to 18 U.S.C. 2703(d) or 3123, and
search warrants to seek information
from, or records of, non-consenting
members of the news media as extraor-
dinary measures, not standard inves-
tigatory practices. Subpoenas or court
orders issued pursuant to 18 U.S.C.
2703(d) or 3123, in particular, may be
used, after authorization by the Attor-
ney General, or by another senior offi-
cial in accordance with the exceptions
set forth in paragraph (c)(3) of this sec-
tion, only to obtain information from,
or records of, members of the news
media when the information sought is
essential to a successful investigation,
prosecution, or litigation; after all rea-
sonable alternative attempts have been
made to obtain the information from
alternative sources; and after negotia-
tions with the affected member of the
news media have been pursued, unless
the Attorney General determines that,
for compelling reasons, such negotia-
tions would pose a clear and substan-
tial threat to the integrity of the in-
vestigation, risk grave harm to na-
tional security, or present an immi-
nent risk of death or serious bodily
harm.

(4) When the Attorney General has
authorized the use of a subpoena, court
order issued pursuant to 18 U.S.C.
2703(d) or 3123, or warrant to obtain
from a third party communications
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records or business records of a mem-
ber of the news media, the affected
member of the news media shall be
given reasonable and timely notice of
the Attorney General’s determination
before the use of the subpoena, court
order, or warrant, unless the Attorney
General determines that, for compel-
ling reasons, such notice would pose a
clear and substantial threat to the in-
tegrity of the investigation, risk grave
harm to national security, or present
an imminent risk of death or serious
bodily harm.

(b) Scope.—(1) Covered individuals and
entities. (i) The policy governs the use
of certain law enforcement tools to ob-
tain information from, or records of,
members of the news media.

(ii) The protections of the policy do
not extend to any individual or entity
who is or is reasonably likely to be—

(A) A foreign power or agent of a for-
eign power, as those terms are defined
in section 101 of the Foreign Intel-
ligence Surveillance Act of 1978 (50
U.S.C. 1801);

(B) A member or affiliate of a foreign
terrorist organization designated under
section 219(a) of the Immigration and
Nationality Act (8 U.S.C. 1189(a));

(C) Designated as a Specially Des-
ignated Global Terrorist by the Depart-
ment of the Treasury under Executive
Order No. 13224 of September 23, 2001 (66
FR 49079);

(D) A specially designated terrorist
as that term is defined in 31 CFR
595.311 (or any successor thereto);

(E) A terrorist organization as that

term is defined in section
212(a)(3)(B)(vi) of the Immigration and
Nationality Act (8 U.S.C.
1182(a)(3)(B)(vi));

(F) Committing or attempting to
commit a crime of terrorism, as that
offense is described in 18 U.S.C. 2331(5)
or 2332b(g)(5);

(G) Committing or attempting the
crime of providing material support or
resources, as that term is defined in 18
U.S.C. 2339A(b)(1), to a terrorist organi-
zation; or

(H) Aiding, abetting, or conspiring in
illegal activity with a person or organi-
zation described in paragraphs
(b)(1)(ii)(A) through (G) of this section.

(2) Covered law enforcement tools and
records. (i) The policy governs the use
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by law enforcement authorities of sub-
poenas or, in civil matters, other simi-
lar compulsory process such as a civil
investigative demand (collectively
‘“‘subpoenas’) to obtain information
from members of the news media, in-
cluding documents, testimony, and
other materials; and the use by law en-
forcement authorities of subpoenas, or
court orders issued pursuant to 18
U.S.C. 2703(d) (‘‘2703(d) order’’) or 18
U.S.C. 3123 (‘‘3123 order”’), to obtain
from third parties ‘‘communications
records’ or ‘‘business records’ of mem-
bers of the news media.

(ii) The policy also governs applica-
tions for warrants to search the prem-
ises or property of members of the
news media, pursuant to Federal Rule
of Criminal Procedure 41; or to obtain
from third-party ‘‘communication
service providers’” the communications
records of members of the news media,
pursuant to 18 U.S.C. 2703(a) and (b).

(3) Definitions. (i)(A) ‘“‘Communica-
tions records’ include the contents of
electronic communications as well as
source and destination information as-
sociated with communications, such as
email transaction logs and local and
long distance telephone connection
records, stored or transmitted by a
third-party communication service
provider with which the member of the
news media has a contractual relation-
ship.

(B) Communications records do not
include information described in 18
U.S.C. 2703(c)(2)(A), (B), (D), (E), and
(F).

(ii) A ‘“‘communication service pro-
vider” is a provider of an electronic
communication service or remote com-
puting service as defined, respectively,
in 18 U.S.C. 2510(15) and 18 U.S.C.
2711(2).

(iii)(A) ‘“‘Business records’ include
records of the activities, including the
financial transactions, of a member of
the news media related to the cov-
erage, investigation, or reporting of
news, which records are generated or
maintained by a third party with
which the member of the news media
has a contractual relationship. Busi-
ness records are limited to those that
could provide information about the
newsgathering techniques or sources of
a member of the news media.
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(B) Business records do not include
records unrelated to ordinary
newsgathering activities, such as those
related to the purely commercial, fi-
nancial, administrative, or technical,
operations of a news media entity.

(C) Business records do not include
records that are created or maintained
either by the government or by a con-
tractor on behalf of the government.

(c) Issuing subpoenas to members of the
news media, or using subpoenas or court
orders issued pursuant to 18 U.S.C.
2703(d) or 3123 to obtain from third parties
communications records or business
records of a member of the news media. (1)
Except as set forth in paragraph (c)(3)
of this section, members of the Depart-
ment must obtain the authorization of
the Attorney General to issue a sub-
poena to a member of the news media;
or to use a subpoena, 2703(d) order, or
3123 order to obtain from a third party
communications records or business
records of a member of the news media.

(2) Requests for the authorization of
the Attorney General for the issuance
of a subpoena to a member of the news
media, or to use a subpoena, 2703(d)
order, or 3123 order to obtain commu-
nications records or business records of
a member of the news media, must per-
sonally be endorsed by the United
States Attorney or Assistant Attorney
General responsible for the matter.

(3) Exceptions to the Attorney General
authorication requirement. ({A)(A) A
United States Attorney or Assistant
Attorney General responsible for the
matter may authorize the issuance of a
subpoena to a member of the news
media (e.g., for documents, video or
audio recordings, testimony, or other
materials) if the member of the news
media expressly agrees to provide the
requested information in response to a
subpoena. This exception applies, but is
not limited, to both published and un-
published materials and aired and
unaired recordings.

(B) In the case of an authorization
under paragraph (c)(3)(i)(A) of this sec-
tion, the United States Attorney or As-
sistant Attorney General responsible
for the matter shall provide notice to
the Director of the Criminal Division’s
Office of Enforcement Operations with-
in 10 business days of the authorization
of the issuance of the subpoena.
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(ii) In light of the intent of the policy
to protect freedom of the press, ordi-
nary newsgathering activities, and con-
fidential news media sources, author-
ization of the Attorney General will
not be required of members of the De-
partment in the following cir-
cumstances:

(A) To issue subpoenas to news media
entities for purely commercial, finan-
cial, administrative, technical, or
other information unrelated to ordi-
nary newsgathering activities; or for
information or records relating to per-
sonnel not involved in ordinary
newsgathering activities.

(B) To issue subpoenas to members of
the news media for information related
to public comments, messages, or post-
ings by readers, viewers, customers, or
subscribers, over which the member of
the news media does not exercise edi-
torial control prior to publication.

(C) To use subpoenas to obtain infor-
mation from, or to use subpoenas,
2703(d) orders, or 3123 orders to obtain
communications records or business
records of, members of the news media
who may be perpetrators or victims of,
or witnesses to, crimes or other events,
when such status (as a perpetrator, vic-
tim, or witness) is not based on, or
within the scope of, ordinary
newsgathering activities.

(iii) In the circumstances identified
in paragraphs (c)(3)(ii)(A) through (C)
of this section, the United States At-
torney or Assistant Attorney General
responsible for the matter must—

(A) Authorize the use of the subpoena
or court order;

(B) Consult with the Criminal Divi-
sion regarding appropriate review and
safeguarding protocols; and

(C) Provide a copy of the subpoena or
court order to the Director of the Of-
fice of Public Affairs and to the Direc-
tor of the Criminal Division’s Office of
Enforcement Operations within 10 busi-
ness days of the authorization.

(4) Considerations for the Attorney Gen-
eral in determining whether to authorize
the issuance of a subpoena to a member of
the news media. (i)(A) In criminal mat-
ters, there should be reasonable
grounds to believe, based on public in-
formation, or information from non-
media sources, that a crime has oc-
curred, and that the information
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sought is essential to a successful in-
vestigation or prosecution. The sub-
poena should not be used to obtain pe-
ripheral, nonessential, or speculative
information.

(B) In civil matters, there should be
reasonable grounds to believe, based on
public information or information from
non-media sources, that the informa-
tion sought is essential to the success-
ful completion of the investigation or
litigation in a case of substantial im-
portance. The subpoena should not be
used to obtain peripheral, nonessential,
cumulative, or speculative informa-
tion.

(ii) The government should have
made all reasonable attempts to obtain
the information from alternative, non-
media sources.

(iii)(A) The government should have
pursued negotiations with the affected
member of the news media, unless the
Attorney General determines that, for
compelling reasons, such negotiations
would pose a clear and substantial
threat to the integrity of the investiga-
tion, risk grave harm to national secu-
rity, or present an imminent risk of
death or serious bodily harm. Where
the nature of the investigation per-
mits, the government should have ex-
plained to the member of the news
media the government’s needs in a par-
ticular investigation or prosecution, as
well as its willingness to address the
concerns of the member of the news
media.

(B) The obligation to pursue negotia-
tions with the affected member of the
news media, unless excused by the At-
torney General, is not intended to con-
flict with the requirement that mem-
bers of the Department secure author-
ization from the Attorney General to
question a member of the news media
as required in paragraph (f)(1) of this
section. Accordingly, members of the
Department do not need to secure au-
thorization from the Attorney General
to pursue negotiations.

(iv) The proposed subpoena generally
should be limited to the verification of
published information and to such sur-
rounding circumstances as relate to
the accuracy of the published informa-
tion.

(v) In investigations of unauthorized
disclosures of national defense infor-
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mation or of classified information,
where the Director of National Intel-
ligence, after consultation with the rel-
evant Department or agency head(s),
certifies to the Attorney General the
significance of the harm raised by the
unauthorized disclosure and that the
information disclosed was properly
classified and reaffirms the intel-
ligence community’s continued support
for the investigation and prosecution,
the Attorney General may authorize
the Department, in such investiga-
tions, to issue subpoenas to members of
the news media. The certification will
be sought not more than 30 days prior
to the submission of the approval re-
quest to the Attorney General.

(vi) Requests should be treated with
care to avoid interference with ordi-
nary newsgathering activities or
claims of harassment.

(vii) The proposed subpoena should be
narrowly drawn. It should be directed
at material and relevant information
regarding a limited subject matter,
should cover a reasonably limited pe-
riod of time, should avoid requiring
production of a large volume of mate-
rial, and should give reasonable and
timely notice of the demand.

(5) Considerations for the Attorney Gen-
eral in determining whether to authorize
the use of a subpoena, 2703(d) order, or
3123 order to obtain from third parties the
communications records or business
records of a member of the news media.
(i)(A) In criminal matters, there should
be reasonable grounds to believe, based
on public information, or information
from non-media sources, that a crime
has been committed, and that the in-
formation sought is essential to the
successful investigation or prosecution
of that crime. The subpoena or court
order should not be used to obtain pe-
ripheral, nonessential, or speculative
information.

(B) In civil matters, there should be
reasonable grounds to believe, based on
public information, or information
from non-media sources, that the infor-
mation sought is essential to the suc-
cessful completion of the investigation
or litigation in a case of substantial
importance. The subpoena should not
be used to obtain peripheral, non-
essential, cumulative, or speculative
information.
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(ii) The use of a subpoena or court
order to obtain from a third party com-
munications records or business
records of a member of the news media
should be pursued only after the gov-
ernment has made all reasonable at-
tempts to obtain the information from
alternative sources.

(iii)(A) The government should have
pursued negotiations with the affected
member of the news media, unless the
Attorney General determines that, for
compelling reasons, such negotiations
would pose a clear and substantial
threat to the integrity of the investiga-
tion, risk grave harm to national secu-
rity, or present an imminent risk of
death or serious bodily harm.

(B) The obligation to pursue negotia-
tions with the affected member of the
news media, unless excused by the At-
torney General, is not intended to con-
flict with the requirement that mem-
bers of the Department secure author-
ization from the Attorney General to
question a member of the news media
as set forth in paragraph (f)(1) of this
section. Accordingly, members of the
Department do not need to secure au-
thorization from the Attorney General
to pursue negotiations.

(iv) In investigations of unauthorized
disclosures of national defense infor-
mation or of classified information,
where the Director of National Intel-
ligence, after consultation with the rel-
evant Department or agency head(s),
certifies to the Attorney General the
significance of the harm raised by the
unauthorized disclosure and that the
information disclosed was properly
classified and reaffirms the intel-
ligence community’s continued support
for the investigation and prosecution,
the Attorney General may authorize
the Department, in such investiga-
tions, to use subpoenas or court orders
issued pursuant to 18 U.S.C. 2703(d) or
3123 to obtain communications records
or business records of a member of the
news media. The certification will be
sought not more than 30 days prior to
the submission of the approval request
to the Attorney General.

(v) The proposed subpoena or court
order should be narrowly drawn. It
should be directed at material and rel-
evant information regarding a limited
subject matter, should cover a reason-
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ably limited period of time, and should
avoid requiring production of a large
volume of material.

(vi) If appropriate, investigators
should propose to use search protocols
designed to minimize intrusion into po-
tentially protected materials or
newsgathering activities unrelated to
the investigation, including but not
limited to keyword searches (for elec-
tronic searches) and filter teams (re-
viewing teams separate from the pros-
ecution and investigative teams).

(d) Applying for warrants to search the
premises, property, or communications
records of members of the news media. (1)
Except as set forth in paragraph (d)4)
of this section, members of the Depart-
ment must obtain the authorization of
the Attorney General to apply for a
warrant to search the premises, prop-
erty, or communications records of a
member of the news media.

(2) All requests for authorization of
the Attorney General to apply for a
warrant to search the premises, prop-
erty, or communications records of a
member of the news media must per-
sonally be endorsed by the United
States Attorney or Assistant Attorney
General responsible for the matter.

(3) In determining whether to author-
ize an application for a warrant to
search the premises, property, or con-
tents of communications records of a
member of the news media, the Attor-
ney General should take into account
the considerations identified in para-
graph (c)(b) of this section.

(4) Members of the Department may
apply for a warrant to obtain work
product materials or other documen-
tary materials of a member of the news
media pursuant to the ‘‘suspect excep-
tion” of the Privacy Protection Act
(““PPA suspect exception’), 42 U.S.C.
2000aa(a)(1) and (b)(1), only when the
member of the news media is a focus of
a criminal investigation for conduct
not based on, or within the scope of, or-
dinary newsgathering activities. In
such instances, members of the Depart-
ment must secure authorization from a
Deputy Assistant Attorney General for
the Criminal Division.

(5) Members of the Department
should not be authorized to apply for a
warrant to obtain work product mate-
rials or other documentary materials
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of a member of the news media under
the PPA suspect exception, 42 U.S.C.
2000aa(a)(1) & (b)(1), if the sole purpose
is to further the investigation of a per-
son other than the member of the news
media.

(6) A Deputy Assistant Attorney Gen-
eral for the Criminal Division may au-
thorize, under an applicable PPA ex-
ception, an application for a warrant to
search the premises, property, or com-
munications records of an individual
other than a member of the news
media, but who is reasonably believed
to have ‘“‘a purpose to disseminate to
the public a newspaper, book, broad-
cast, or other similar form of public
communication.” 42 TU.S.C. 2000aa(a)
and (b).

(7) In executing a warrant authorized
by the Attorney General or by a Dep-
uty Assistant Attorney General for the
Criminal Division investigators should
use search protocols designed to mini-
mize intrusion into potentially pro-
tected materials or newsgathering ac-
tivities unrelated to the investigation,
including but not limited to keyword
searches (for electronic searches) and
filter teams (reviewing teams separate
from the prosecution and investigative
teams).

(e) Notice to affected member of the
news media. (1)(i) When the Attorney
General has authorized the use of a
subpoena, court order, or warrant to
obtain from a third party communica-
tions records or business records of a
member of the news media, the af-
fected member of the news media shall
be given reasonable and timely notice
of the Attorney General’s determina-
tion before the use of the subpoena,
court order, or warrant, unless the At-
torney General determines that, for
compelling reasons, such notice would
pose a clear and substantial threat to
the integrity of the investigation, risk
grave harm to national security, or
present an imminent risk of death or
serious bodily harm.

(ii) The mere possibility that notice
to the affected member of the news
media, and potential judicial review,
might delay the investigation is not,
on its own, a compelling reason to
delay notice.

(2) When the Attorney General has
authorized the use of a subpoena, court

49

§50.10

order, or warrant to obtain commu-
nications records or business records of
a member of the news media, and the
affected member of the news media has
not been given notice of the Attorney
General’s determination before the use
of the subpoena, court order, or war-
rant, the United States Attorney or As-
sistant Attorney General responsible
for the matter shall provide to the af-
fected member of the news media no-
tice of the order or warrant as soon as
it is determined that such notice will
no longer pose a clear and substantial
threat to the integrity of the investiga-
tion, risk grave harm to national secu-
rity, or present an imminent risk of
death or serious bodily harm. In any
event, such notice shall occur within 45
days of the government’s receipt of any
return made pursuant to the subpoena,
court order, or warrant, except that
the Attorney General may authorize
delay of notice for an additional 45
days if he or she determines that, for
compelling reasons, such notice would
pose a clear and substantial threat to
the integrity of the investigation, risk
grave harm to national security, or
present an imminent risk of death or
serious bodily harm. No further delays
may be sought beyond the 90-day pe-
riod.

(3) The United States Attorney or As-
sistant Attorney General responsible
for the matter shall provide to the Di-
rector of the Office of Public Affairs
and to the Director of the Criminal Di-
vision’s Office of Enforcement Oper-
ations a copy of any notice to be pro-
vided to a member of the news media
whose communications records or busi-
ness records were sought or obtained at
least 10 business days before such no-
tice is provided to the affected member
of the news media, and immediately
after such notice is, in fact, provided to
the affected member of the news
media.

(f) Questioning members of the news
media about, arresting members of the
news media for, or charging members of
the news media with, criminal conduct
they are suspected of having committed in
the course of, or arising out of, the cov-
erage or investigation of news, or while
engaged in the performance of duties un-
dertaken as members of the news media.
(1) No member of the Department shall
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subject a member of the news media to
questioning as to any offense that he
or she is suspected of having com-
mitted in the course of, or arising out
of, the coverage or investigation of
news, or while engaged in the perform-
ance of duties undertaken as a member
of the news media, without notice to
the Director of the Office of Public Af-
fairs and the express authorization of
the Attorney General. The government
need not view the member of the news
media as a subject or target of an in-
vestigation, or have the intent to pros-
ecute the member of the news media,
to trigger the requirement that the At-
torney General must authorize such
questioning.

(2) No member of the Department
shall seek a warrant for an arrest, or
conduct an arrest, of a member of the
news media for any offense that he or
she is suspected of having committed
in the course of, or arising out of, the
coverage or investigation of news, or
while engaged in the performance of
duties undertaken as a member of the
news media, without notice to the Di-
rector of the Office of Public Affairs
and the express authorization of the
Attorney General.

(3) No member of the Department
shall present information to a grand
jury seeking a bill of indictment, or
file an information, against a member
of the news media for any offense that
he or she is suspected of having com-
mitted in the course of, or arising out
of, the coverage or investigation of
news, or while engaged in the perform-
ance of duties undertaken as a member
of the news media, without notice to
the Director of the Office of Public Af-
fairs and the express authorization of
the Attorney General.

(4) In requesting the Attorney Gen-
eral’s authorization to question, to ar-
rest or to seek an arrest warrant for, or
to present information to a grand jury
seeking an indictment or to file an in-
formation against, a member of the
news media for an offense that he or
she is suspected of having committed
during the course of, or arising out of,
the coverage or investigation of news,
or while engaged in the performance of
duties undertaken as a member of the
news media, a member of the Depart-
ment shall state all facts necessary for

50

28 CFR Ch. | (7-1-14 Edition)

a determination by the Attorney Gen-
eral.

(g) Exigent circumstances. (1) A Deputy
Assistant Attorney General for the
Criminal Division may authorize the
use of a subpoena or court order, as de-
scribed in paragraph (c) of this section,
or the questioning, arrest, or charging
of a member of the news media, as de-
scribed in paragraph (f) of this section,
if he or she determines that the exigent
use of such law enforcement tool or
technique is necessary to prevent or
mitigate an act of terrorism; other acts
that are reasonably likely to cause sig-
nificant and articulable harm to na-
tional security; death; kidnapping; sub-
stantial bodily harm; conduct that con-
stitutes a specified offense against a
minor (for example, as those terms are
defined in section 111 of the Adam
Walsh Child Protection and Safety Act
of 2006, 42 U.S.C. 16911), or an attempt
or conspiracy to commit such a crimi-
nal offense; or incapacitation or de-
struction of critical infrastructure (for
example, as defined in section 1016(e) of
the USA PATRIOT Act, 42 U.S.C.
5195¢c(e)).

(2) A Deputy Assistant Attorney Gen-
eral for the Criminal Division may au-
thorize an application for a warrant, as
described in paragraph (d) of this sec-
tion, if there is reason to believe that
the immediate seizure of the materials
at issue is necessary to prevent the
death of, or serious bodily injury to, a
human being, as provided in 42 U.S.C.
2000aa(a)(2) and (b)(2).

(3) Within 10 business days of a Dep-
uty Assistant Attorney General for the
Criminal Division approving a request
under paragraph (g) of this section, the
United States Attorney or Assistant
Attorney General responsible for the
matter shall provide to the Attorney
General and to the Director of the Of-
fice of Public Affairs a statement con-
taining the information that would
have been given in requesting prior au-
thorization.

(h) Failure to comply with policy. Fail-
ure to obtain the prior approval of the
Attorney General, as required by this
policy, may constitute grounds for an
administrative reprimand or other ap-
propriate disciplinary action.

(1) General provision. This policy is
not intended to, and does not, create
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any right or benefit, substantive or
procedural, enforceable at law or in eq-
uity by any party against the United
States, its departments, agencies, or
entities, its officers, employees, or
agents, or any other person.

[AG Order No. 3420-2014, 79 FR 10990, Feb. 27,
2014]

§50.12 Exchange of FBI identification
records.

(a) The Federal Bureau of Investiga-
tion, hereinafter referred to as the FBI,
is authorized to expend funds for the
exchange of identification records with
officials of federally chartered or in-
sured banking institutions to promote
or maintain the security of those insti-
tutions and, if authorized by state stat-
ute and approved by the Director of the
FBI, acting on behalf of the Attorney
General, with officials of state and
local governments for purposes of em-
ployment and licensing, pursuant to
section 201 of Public Law 92-544, 86
Stat. 1115. Also, pursuant to 15 U.S.C.
78q, 7 U.S.C. 21 (b)(4)(E), and 42 U.S.C.
2169, respectively, such records can be
exchanged with certain segments of the
securities industry, with registered fu-
tures associations, and with nuclear
power plants. The records also may be
exchanged in other instances as au-
thorized by federal law.

(b) The FBI Director is authorized by
28 CFR 0.85(j) to approve procedures re-
lating to the exchange of identification
records. Under this authority, effective
September 6, 1990, the FBI Criminal
Justice Information Services (CJIS)
Division has made all data on identi-
fication records available for such pur-
poses. Records obtained under this au-
thority may be used solely for the pur-
pose requested and cannot be dissemi-
nated outside the receiving depart-
ments, related agencies, or other au-
thorized entities. Officials at the gov-
ernmental institutions and other enti-
ties authorized to submit fingerprints
and receive FBI identification records
under this authority must notify the
individuals fingerprinted that the fin-
gerprints will be used to check the
criminal history records of the FBI.
The officials making the determination
of suitability for licensing or employ-
ment shall provide the applicants the
opportunity to complete, or challenge
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the accuracy of, the information con-
tained in the FBI identification record.
These officials also must advise the ap-
plicants that procedures for obtaining
a change, correction, or updating of an
FBI identification record are set forth
in 28 CFR 16.34. Officials making such
determinations should not deny the li-
cense or employment based on infor-
mation in the record until the appli-
cant has been afforded a reasonable
time to correct or complete the record,
or has declined to do so. A statement
incorporating these use-and-challenge
requirements will be placed on all
records disseminated under this pro-
gram. This policy is intended to ensure
that all relevant criminal record infor-
mation is made available to provide for
the public safety and, further, to pro-
tect the interests of the prospective
employee/licensee who may be affected
by the information or lack of informa-
tion in an identification record.

[Order No. 2258-99, 64 FR 52229, Sept. 28, 1999]

§50.14 Guidelines on employee selec-
tion procedures.

The guidelines set forth below are in-
tended as a statement of policy of the
Department of Justice and will be ap-
plied by the Department in exercising
its responsibilities under Federal law
relating to equal employment oppor-
tunity.

UNIFORM GUIDELINES ON EMPLOYEE
SELECTION PROCEDURES (1978)

NOTE: These guidelines are issued jointly
by four agencies. Separate official adoptions
follow the guidelines in this part IV as fol-
lows: Civil Service Commission, Department
of Justice, Equal Employment Opportunity
Commission, Department of Labor.

For official citation see section 18 of these
guidelines.
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GENERAL PRINCIPLES

SECTION 1. Statement of purpose—A. Need for
uniformity—Issuing agencies. The Federal gov-
ernment’s need for a uniform set of prin-
ciples on the question of the use of tests and
other selection procedures has long been rec-
ognized. The Equal Employment Oppor-
tunity Commission, the Civil Service Com-
mission, the Department of Labor, and the
Department of Justice jointly have adopted
these uniform guidelines to meet that need,
and to apply the same principles to the Fed-
eral Government as are applied to other em-
ployers.

B. Purpose of guidelines. These guidelines
incorporate a single set of principles which
are designed to assist employers, labor orga-
nizations, employment agencies, and licens-
ing and certification boards to comply with
requirements of Federal law prohibiting em-
ployment practices which discriminate on
grounds of race, color, religion, sex, and na-
tional origin. They are designed to provide a
framework for determining the proper use of
tests and other selection procedures. These
guidelines do not require a user to conduct
validity studies of selection procedures
where no adverse impact results. However,
all users are encouraged to use selection pro-
cedures which are valid, especially users op-
erating under merit principles.

C. Relation to prior guidelines. These guide-
lines are based upon and supersede pre-
viously issued guidelines on employee selec-
tion procedures. These guidelines have been
built upon court decisions, the previously
issued guidelines of the agencies, and the
practical experience of the agencies, as well
as the standards of the psychological profes-
sion. These guidelines are intended to be
consistent with existing law.

SEC. 2. Scope—A. Application of guidelines.
These guidelines will be applied by the Equal
Employment Opportunity Commission in the
enforcement of title VII of the Civil Rights
Act of 1964, as amended by the Equal Em-
ployment Opportunity Act of 1972 (herein-
after “Title VII”’); by the Department of
Labor, and the contract compliance agencies
until the transfer of authority contemplated
by the President’s Reorganization Plan No. 1
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of 1978, in the administration and enforce-
ment of Executive Order 11246, as amended
by Executive Order 11375 (hereinafter ‘‘Exec-
utive Order 11246”°); by the Civil Service
Commission and other Federal agencies sub-
ject to section 717 of title VII; by the Civil
Service Commission in exercising its respon-
sibilities toward State and local govern-
ments under section 208(b)(1) of the Intergov-
ernmental-Personnel Act; by the Depart-
ment of Justice in exercising its responsibil-
ities under Federal law; by the Office of Rev-
enue Sharing of the Department of the
Treasury under the State and Local Fiscal
Assistance Act of 1972, as amended; and by
any other Federal agency which adopts
them.

B. Employment decisions. These guidelines
apply to tests and other selection procedures
which are used as a basis for any employ-
ment decision. Employment decisions in-
clude but are not limited to hiring, pro-
motion, demotion, membership (for example,
in a labor organization), referral, retention,
and licensing and certification, to the extent
that licensing and certification may be cov-
ered by Federal equal employment oppor-
tunity law. Other selection decisions, such as
selection for training or transfer, may also
be considered employment decisions if they
lead to any of the decisions listed above.

C. Selection procedures. These guidelines
apply only to selection procedures which are
used as a basis for making employment deci-
sions. For example, the use of recruiting pro-
cedures designed to attract members of a
particular race, sex, or ethnic group, which
were previously denied employment opportu-
nities or which are currently underutilized,
may be necessary to bring an employer into
compliance with Federal law, and is fre-
quently an essential element of any effective
affirmative action program; but recruitment
practices are not considered by these guide-
lines to be selection procedures. Similarly,
these guidelines do not pertain to the ques-
tion of the lawfulness of a seniority system
within the meaning of section 703(h), Execu-
tive Order 11246 or other provisions of Fed-
eral law or regulation, except to the extent
that such systems utilize selection proce-
dures to determine qualifications or abilities
to perform the job. Nothing in these guide-
lines is intended or should be interpreted as
discouraging the use of a selection procedure
for the purpose of determining qualifications
or for the purpose of selection on the basis of
relative qualifications, if the selection proce-
dure had been validated in accord with these
guidelines for each such purpose for which it
is to be used.

D. Limitations. These guidelines apply only
to persons subject to title VII, Executive
Order 11246, or other equal employment op-
portunity requirements of Federal law.
These guidelines do not apply to responsibil-
ities under the Age Discrimination in Em-
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ployment Act of 1967, as amended, not to dis-
criminate on the basis of age, or under sec-
tions 501, 503, and 504 of the Rehabilitation
Act of 1973, not to discriminate on the basis
of handicap.

E. Indian preference not affected. These
guidelines do not restrict any obligation im-
posed or right granted by Federal law to
users to extend a preference in employment
to Indians living on or near an Indian res-
ervation in connection with employment op-
portunities on or near an Indian reservation.

SEC. 3. Discrimination defined: Relationship
between wuse of selection procedures and dis-
crimination—A. Procedure having adverse im-
pact constitutes discrimination unless justified.
The use of any selection procedure which has
an adverse impact on the hiring, promotion,
or other employment or membership oppor-
tunities of members of any race, sex, or eth-
nic group will be considered to be discrimi-
natory and inconsistent with these guide-
lines, unless the procedure has been vali-
dated in accordance with these guidelines, or
the provisions of section 6 below are satis-
fied.

B. Consideration of suitable alternative selec-
tion procedures. Where two or more selection
procedures are available which serve the
user’s legitimate interest in efficient and
trustworthy workmanship, and which are
substantially equally valid for a given pur-
pose, the user should use the procedure
which has been demonstrated to have the
lesser adverse impact. Accordingly, when-
ever a validity study is called for by these
guidelines, the user should include, as a part
of the validity study, an investigation of
suitable alternative selection procedures and
suitable alternative methods of using the se-
lection procedure which have as little ad-
verse impact as possible, to determine the
appropriateness of using or validating them
in accord with these guidelines. If a user has
made a reasonable effort to become aware of
such alternative procedures and validity has
been demonstrated in accord with these
guidelines, the use of the test or other selec-
tion procedure may continue until such time
as it should reasonably be reviewed for cur-
rency. Whenever the user is shown an alter-
native selection procedure with evidence of
less adverse impact and substantial evidence
of validity for the same job in similar cir-
cumstances, the user should investigate it to
determine the appropriateness of using or
validating it in accord with these guidelines.
This subsection is not intended to preclude
the combination of procedures into a signifi-
cantly more valid procedure, if the use of
such a combination has been shown to be in
compliance with the guidelines.

SEC. 4. Information on impact—A. Records
concerning impact. Each user should maintain
and have available for inspection records or
other information which will disclose the
impact which its tests and other selection
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procedures have upon employment opportu-
nities of persons by identifiable race, sex, or
ethnic group as set forth in paragraph B
below in order to determine compliance with
these guidelines. Where there are large num-
bers of applicants and procedures are admin-
istered frequently, such information may be
retained on a sample basis, provided that the
sample is appropriate in terms of the appli-
cant population and adequate in size.

B. Applicable race, sex, and ethnic groups for
recordkeeping. The records called for by this
section are to be maintained by sex, and the
following races and ethnic groups: Blacks
(Negroes), American Indians (including Alas-
kan Natives), Asians (including Pacific Is-
landers), Hispanic (including persons of
Mexican, Puerto Rican, Cuban, Central or
South American, or other Spanish origin or
culture regardless of race), whites (Cauca-
sians) other than Hispanic, and totals. The
race, sex, and ethnic classifications called
for by this section are consistent with the
Equal Employment Opportunity Standard
Form 100, Employer Information Report
EEO-1 series of reports. The user should
adopt safeguards to insure that the records
required by this paragraph are used for ap-
propriate purposes such as determining ad-
verse impact, or (where required) for devel-
oping and monitoring affirmative action pro-
grams, and that such records are not used
improperly. See sections 4E and 17(4), below.

C. Evaluation of selection rates. The ‘‘bottom
line.” If the information called for by sec-
tions 4A and B above shows that the total se-
lection process for a job has an adverse im-
pact, the individual components of the selec-
tion process should be evaluated for adverse
impact. If this information shows that the
total selection process does not have an ad-
verse impact, the Federal enforcement agen-
cies, in the exercise of their administrative
and prosecutorial discretion, in usual cir-
cumstances, will not expect a user to evalu-
ate the individual components for adverse
impact, or to validate such individual com-
ponents, and will not take enforcement ac-
tion based upon adverse impact of any com-
ponent of that process, including the sepa-
rate parts of a multipart selection procedure
or any separate procedure that is used as an
alternative method of selection. However, in
the following circumstances the Federal en-
forcement agencies will expect a user to
evaluate the individual components for ad-
verse impact and may, where appropriate,
take enforcement action with respect to the
individual components: (1) Where the selec-
tion procedure is a significant factor in the
continuation of patterns of assignments of
incumbent employees caused by prior dis-
criminatory employment practices, (2) where
the weight of court decisions or administra-
tive interpretations hold that a specific pro-
cedure (such as height or weight require-
ments or no-arrest records) is not job related
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in the same or similar circumstances. In un-
usual circumstances, other than those listed
in (1) and (2) above, the Federal enforcement
agencies may request a user to evaluate the
individual components for adverse impact
and may, where appropriate, take enforce-
ment action with respect to the individual
component.

D. Adverse impact and the ‘‘four-fifths rule.”’
A selection rate for any race, sex, or ethnic
group which is less than four-fifths (4) (or
eighty percent) of the rate for the group with
the highest rate will generally be regarded
by the Federal enforcement agencies as evi-
dence of adverse impact, while a greater
than four-fifths rate will generally not be re-
garded by Federal enforcement agencies as
evidence of adverse impact. Smaller dif-
ferences in selection rate may nevertheless
constitute adverse impact, where they are
significant in both statistical and practical
terms or where a user’s actions have discour-
aged applicants disproportionately on
grounds of race, sex, or ethnic group. Greater
differences in selection rate may not con-
stitute adverse impact where the differences
are based on small numbers and are not sta-
tistically significant, or where special re-
cruiting or other programs cause the pool of
minority or female candidates to be atypical
of the normal pool of applicants from that
group. Where the user’s evidence concerning
the impact of a selection procedure indicates
adverse impact but is based upon numbers
which are too small to be reliable, evidence
concerning the impact of the procedure over
a longer period of time and/or evidence con-
cerning the impact which the selection pro-
cedure had when used in the same manner in
similar circumstances elsewhere may be con-
sidered in determining adverse impact.
Where the user has not maintained data on
adverse impact as required by the docu-
mentation section of applicable guidelines,
the Federal enforcement agencies may draw
an inference of adverse impact of the selec-
tion process from the failure of the user to
maintain such data, if the user has an under-
utilization of a group in the job category, as
compared to the group’s representation in
the relevant labor market or, in the case of
jobs filled from within, the applicable work
force.

E. Consideration of user’s equal employment
opportunity posture. In carrying out their ob-
ligations, the Federal enforcement agencies
will consider the general posture of the user
with respect to equal employment oppor-
tunity for the job or group of jobs in ques-
tion. Where a user has adopted an affirma-
tive action program, the Federal enforce-
ment agencies will consider the provisions of
that program, including the goals and time-
tables which the user has adopted and the
progress which the user has made in carrying
out that program and in meeting the goals
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and timetables. While such affirmative ac-
tion programs may in design and execution
be race, color, sex, or ethnic conscious, selec-
tion procedures under such programs should
be based upon the ability or relative ability
to do the work.

SEC. 5. General standards for validity stud-
ies—A. Acceptable types of validity studies. For
the purposes of satisfying these guidelines,
users may rely upon criterion-related valid-
ity studies, content validity studies or con-
struct validity studies, in accordance with
the standards set forth in the technical
standards of these guidelines, section 14
below. New strategies for showing the valid-
ity of selection procedures will be evaluated
as they become accepted by the psycho-
logical profession.

B. Criterion-related, content, and construct
validity. Evidence of the validity of a test or
other selection procedure by a criterion-re-
lated validity study should consist of empir-
ical data demonstrating that the selection
procedure is predictive of or significantly
correlated with important elements of job
performance. See section 14B below. Evi-
dence of the validity of a test or other selec-
tion procedure by a content validity study
should consist of data showing that the con-
tent of the selection procedure is representa-
tive of important aspects of performance on
the job for which the candidates are to be
evaluated. See section 14C below. Evidence of
the validity of a test or other selection pro-
cedure through a construct validity study
should consist of data showing that the pro-
cedure measures the degree to which can-
didates have identifiable characteristics
which have been determined to be important
in successful performance in the job for
which the candidates are to be evaluated.
See section 14D below.

C. Guidelines are consistent with professional
standards. The provisions of these guidelines
relating to validation of selection procedures
are intended to be consistent with generally
accepted professional standards for evalu-
ating standardized tests and other selection
procedures, such as those described in the
Standards for Educational and Psychological
Tests prepared by a joint committee of the
American Psychological Association, the
American Educational Research Association,
and the National Council on Measurement in
Education (American Psychological Associa-
tion, Washington, DC, 1974) (hereinafter
““A.P.A. Standards’) and standard textbooks
and journals in the field of personnel selec-
tion.

D. Need for documentation of validity. For
any selection procedure which is part of a se-
lection process which has an adverse impact
and which selection procedure has an adverse
impact, each user should maintain and have
available such documentation as is described
in section 15 below.
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E. Accuracy and standardization. Validity
studies should be carried out under condi-
tions which assure insofar as possible the
adequacy and accuracy of the research and
the report. Selection procedures should be
administered and scored under standardized
conditions.

F. Caution against selection on basis of
knowledges, skills, or ability learned in brief ori-
entation period. In general, users should avoid
making employment decisions on the basis
of measures of knowledges, skills, or abili-
ties which are normally learned in a brief
orientation period, and which have an ad-
verse impact.

G.. Method of use of selection procedures. The
evidence of both the validity and utility of a
selection procedure should support the meth-
od the user chooses for operational use of the
procedure, if that method of use has a great-
er adverse impact than another method of
use. Evidence which may be sufficient to
support the use of a selection procedure on a
pass/fail (screening) basis may be insufficient
to support the use of the same procedure on
a ranking basis under these guidelines. Thus,
if a user decides to use a selection procedure
on a ranking basis, and that method of use
has a greater adverse impact than use on an
appropriate pass/fail basis (see section 5H
below), the user should have sufficient evi-
dence of validity and utility to support the
use on a ranking basis. See sections 3B, 14B
(5) and (6), and 14C (8) and (9).

H. Cutoff scores. Where cutoff scores are
used, they should normally be set so as to be
reasonable and consistent with normal ex-
pectations of acceptable proficiency within
the work force. Where applicants are ranked
on the basis of properly validated selection
procedures and those applicants scoring
below a higher cutoff score than appropriate
in light of such expectations have little or no
chance of being selected for employment, the
higher cutoff score may be appropriate, but
the degree of adverse impact should be con-
sidered.

1. Use of selection procedures for higher level
jobs. If job progression structures are so es-
tablished that employees will probably,
within a reasonable period of time and in a
majority of cases, progress to a higher level,
it may be considered that the applicants are
being evaluated for a job or jobs at the high-
er level. However, where job progression is
not so nearly automatic, or the time span is
such that higher level jobs or employees’ po-
tential may be expected to change in signifi-
cant ways, it should be considered that ap-
plicants are being evaluated for a job at or
near the entry level. A ‘“‘reasonable period of
time” will vary for different jobs and em-
ployment situations but will seldom be more
than 5 years. Use of selection procedures to
evaluate applicants for a higher level job
would not be appropriate:
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(1) If the majority of those remaining em-
ployed do not progress to the higher level
job;

(2) If there is a reason to doubt that the
higher level job will continue to require es-
sentially similar skills during the progres-
sion period; or

(3) If the selection procedures measure
knowledges, skills, or abilities required for
advancement which would be expected to de-
velop principally from the training or experi-
ence on the job.

J. Interim use of selection procedures. Users
may continue the use of a selection proce-
dure which is not at the moment fully sup-
ported by the required evidence of validity,
provided: (1) The user has available substan-
tial evidence of validity, and (2) the user has
in progress, when technically feasible, a
study which is designed to produce the addi-
tional evidence required by these guidelines
within a reasonable time. If such a study is
not technically feasible, see section 6B. If
the study does not demonstrate validity, this
provision of these guidelines for interim use
shall not constitute a defense in any action,
nor shall it relieve the user of any obliga-
tions arising under Federal law.

K. Review of wvalidity studies for currency.
Whenever validity has been shown in accord
with these guidelines for the use of a par-
ticular selection procedure for a job or group
of jobs, additional studies need not be per-
formed until such time as the validity study
is subject to review as provided in section 3B
above. There are no absolutes in the area of
determining the currency of a validity study.
All circumstances concerning the study, in-
cluding the validation strategy used, and
changes in the relevant labor market and the
job should be considered in the determina-
tion of when a validity study is outdated.

SEC. 6. Use of selection procedures which
have not been validated—A. Use of alternate se-
lection procedures to eliminate adverse impact.
A user may choose to utilize alternative se-
lection procedures in order to eliminate ad-
verse impact or as part of an affirmative ac-
tion program. See section 13 below. Such al-
ternative procedures should eliminate the
adverse impact in the total selection proc-
ess, should be lawful and should be as job re-
lated as possible.

B. Where validity studies cannot or need not
be performed. There are circumstances in
which a user cannot or need not utilize the
validation techniques contemplated by these
guidelines. In such circumstances, the user
should utilize selection procedures which are
as job related as possible and which will min-
imize or eliminate adverse impact, as set
forth below.

(1) Where informal or unscored procedures are
used. When an informal or unscored selection
procedure which has an adverse impact is
utilized, the user should eliminate the ad-
verse impact, or modify the procedure to one
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which is a formal, scored or quantified meas-
ure or combination of measures and then
validate the procedure in accord with these
guidelines, or otherwise justify continued
use of the procedure in accord with Federal
law.

(2) Where formal and scored procedures are
used. When a formal and scored selection
procedure is used which has an adverse im-
pact, the wvalidation techniques con-
templated by these guidelines usually should
be followed if technically feasible. Where the
user cannot or need not follow the validation
techniques anticipated by these guidelines,
the user should either modify the procedure
to eliminate adverse impact or otherwise
justify continued use of the procedure in ac-
cord with Federal law.

SEC. 7. Use of other validity studies—A. Va-
lidity studies not conducted by the user. Users
may, under certain circumstances, support
the use of selection procedures by validity
studies conducted by other users or con-
ducted by test publishers or distributors and
described in test manuals. While publishers
of selection procedures have a professional
obligation to provide evidence of validity
which meets generally accepted professional
standards (see section 5C above), users are
cautioned that they are responsible for com-
pliance with these guidelines. Accordingly,
users seeking to obtain selection procedures
from publishers and distributors should be
careful to determine that, in the event the
user becomes subject to the validity require-
ments of these guidelines, the necessary in-
formation to support validity has been deter-
mined and will be made available to the
user.

B. Use of criterion-related validity evidence
from other sources. Criterion-related validity
studies conducted by one test user, or de-
scribed in test manuals and the professional
literature, will be considered acceptable for
use by another user when the following re-
quirements are met:

(1) Validity evidence. Evidence from the
available studies meeting the standards of
section 14B below clearly demonstrates that
the selection procedure is valid;

(2) Job similarity. The incumbents in the
user’s job and the incumbents in the job or
group of jobs on which the validity study
was conducted perform substantially the
same major work behaviors, as shown by ap-
propriate job analyses both on the job or
group of jobs on which the validity study
was performed and on the job for which the
selection procedure is to be used; and

(3) Fairness evidence. The studies include a
study of test fairness for each race, sex, and
ethnic group which constitutes a significant
factor in the borrowing user’s relevant labor
market for the job or jobs in question. If the
studies under consideration satisfy (1) and (2)
above but do not contain an investigation of
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test fairness, and it is not technically fea-
sible for the borrowing user to conduct an in-
ternal study of test fairness, the borrowing
user may utilize the study until studies con-
ducted elsewhere meeting the requirements
of these guidelines show test unfairness, or
until such time as it becomes technically
feasible to conduct an internal study of test
fairness and the results of that study can be
acted upon. Users obtaining selection proce-
dures from publishers should consider, as one
factor in the decision to purchase a par-
ticular selection procedure, the availability
of evidence concerning test fairness.

C. Validity evidence from multiunit study. if
validity evidence from a study covering
more than one unit within an organization
satisfies the requirements of section 14B
below, evidence of validity specific to each
unit will not be required unless there are
variables which are likely to affect validity
significantly.

D. Other significant variables. If there are
variables in the other studies which are like-
ly to affect validity significantly, the user
may not rely upon such studies, but will be
expected either to conduct an internal valid-
ity study or to comply with section 6 above.

SEC. 8. Cooperative studies—A. Encourage-
ment of cooperative studies. The agencies
issuing these guidelines encourage employ-
ers, labor organizations, and employment
agencies to cooperate in research, develop-
ment, search for lawful alternatives, and va-
lidity studies in order to achieve procedures
which are consistent with these guidelines.

B. Standards for use of cooperative studies. If
validity evidence from a cooperative study
satisfies the requirements of section 14
below, evidence of validity specific to each
user will not be required unless there are
variables in the user’s situation which are
likely to affect validity significantly.

SEC. 9. No assumption of validity—A. Unac-
ceptable substitutes for evidence of wvalidity.
Under no circumstances will the general rep-
utation of a test or other selection proce-
dures, its author or its publisher, or casual
reports of it’s validity be accepted in lieu of
evidence of validity. Specifically ruled out
are: Assumptions of validity based on a pro-
cedure’s name or descriptive labels; all forms
of promotional literature; data bearing on
the frequency of a procedure’s usage; testi-
monial statements and credentials of sellers,
users, or consultants; and other nonempir-
ical or anecdotal accounts of selection prac-
tices or selection outcomes.

B. Encouragement of professional supervision.
Professional supervision of selection activi-
ties is encouraged but is not a substitute for
documented evidence of validity. The en-
forcement agencies will take into account
the fact that a thorough job analysis was
conducted and that careful development and
use of a selection procedure in accordance
with professional standards enhance the
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probability that the selection procedure is
valid for the job.

SEC. 10. Employment agencies and employ-
ment services—A. Where selection procedures
are devised by agency. An employment agen-
cy, including private employment agencies
and State employment agencies, which
agrees to a request by an employer or labor
organization to device and utilize a selection
procedure should follow the standards in
these guidelines for determining adverse im-
pact. If adverse impact exists the agency
should comply with these guidelines. An em-
ployment agency is not relieved of its obliga-
tion herein because the user did not request
such validation or has requested the use of
some lesser standard of validation than is
provided in these guidelines. The use of an
employment agency does not relieve an em-
ployer or labor organization or other user of
its responsibilities under Federal law to pro-
vide equal employment opportunity or its
obligations as a user under these guidelines.

B. Where selection procedures are devised
elsewhere. Where an employment agency or
service is requested to administer a selection
procedure which has been devised elsewhere
and to make referrals pursuant to the re-
sults, the employment agency or service
should maintain and have available evidence
of the impact of the selection and referral
procedures which it administers. If adverse
impact results the agency or service should
comply with these guidelines. If the agency
or service seeks to comply with these guide-
lines by reliance upon validity studies or
other data in the possession of the employer,
it should obtain and have available such in-
formation.

SEC. 11. Disparate treatment. The principles
of disparate or unequal treatment must be
distinguished from the concepts of valida-
tion. A selection procedure—even though
validated against job performance in accord-
ance with these guidelines—cannot be im-
posed upon members of a race, sex, or ethnic
group where other employees, applicants, or
members have not been subjected to that
standard. Disparate treatment occurs where
members of a race, sex, or ethnic group have
been denied the same employment, pro-
motion, membership, or other employment
opportunities as have been available to other
employees or applicants. Those employees or
applicants who have been denied equal treat-
ment, because of prior discriminatory prac-
tices or policies, must at least be afforded
the same opportunities as had existed for
other employees or applicants during the pe-
riod of discrimination. Thus