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§35.139

seating are being released within the
same designated price category.

(2) No requirement to release accessible
tickets. Nothing in this paragraph re-
quires a facility to release tickets for
accessible seating to individuals with-
out disabilities for their own use.

(3) Release of series-of-events tickets on
a series-of-events basis. (i) Series-of-
events tickets sell-out when no ownership
rights are attached. When series-of-
events tickets are sold out and a public
entity releases and sells accessible
seating to individuals without disabil-
ities for a series of events, the public
entity shall establish a process that
prevents the automatic reassignment
of the accessible seating to such ticket
holders for future seasons, future
years, or future series so that individ-
uals with disabilities who require the
features of accessible seating and who
become newly eligible to purchase
tickets when these series-of-events
tickets are available for purchase have
an opportunity to do so.

(i) Series-of-events tickets when owner-
ship rights are attached. When series-of-
events tickets with an ownership right
in accessible seating areas are forfeited
or otherwise returned to a public enti-
ty, the public entity shall make rea-
sonable modifications in its policies,
practices, or procedures to afford indi-
viduals with mobility disabilities or in-
dividuals with disabilities that require
the features of accessible seating an
opportunity to purchase such tickets
in accessible seating areas.

(f) Ticket transfer. Individuals with
disabilities who hold tickets for acces-
sible seating shall be permitted to
transfer tickets to third parties under
the same terms and conditions and to
the same extent as other spectators
holding the same type of tickets,
whether they are for a single event or
series of events.

(g) Secondary ticket market. (1) A pub-
lic entity shall modify its policies,
practices, or procedures to ensure that
an individual with a disability may use
a ticket acquired in the secondary
ticket market under the same terms
and conditions as other individuals
who hold a ticket acquired in the sec-
ondary ticket market for the same
event or series of events.
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(2) If an individual with a disability
acquires a ticket or series of tickets to
an inaccessible seat through the sec-
ondary market, a public entity shall
make reasonable modifications to its
policies, practices, or procedures to
allow the individual to exchange his
ticket for one to an accessible seat in a
comparable location if accessible seat-
ing is vacant at the time the individual
presents the ticket to the public enti-
ty.

(h) Prevention of fraud in purchase of
tickets for accessible seating. A public en-
tity may not require proof of dis-
ability, including, for example, a doc-
tor’s note, before selling tickets for ac-
cessible seating.

(1) Single-event tickets. For the sale of
single-event tickets, it is permissible
to inquire whether the individual pur-
chasing the tickets for accessible seat-
ing has a mobility disability or a dis-
ability that requires the use of the ac-
cessible features that are provided in
accessible seating, or is purchasing the
tickets for an individual who has a mo-
bility disability or a disability that re-
quires the use of the accessible features
that are provided in the accessible
seating.

(2) Series-of-events tickets. For series-
of-events tickets, it is permissible to
ask the individual purchasing the tick-
ets for accessible seating to attest in
writing that the accessible seating is
for a person who has a mobility dis-
ability or a disability that requires the
use of the accessible features that are
provided in the accessible seating.

(3) Investigation of fraud. A public en-
tity may investigate the potential mis-
use of accessible seating where there is
good cause to believe that such seating
has been purchased fraudulently.

[AG Order No. 3180-2010, 75 FR 56179, Sept. 15,
2010]

§35.139 Direct threat.

(a) This part does not require a pub-
lic entity to permit an individual to
participate in or benefit from the serv-
ices, programs, or activities of that
public entity when that individual
poses a direct threat to the health or
safety of others.

(b) In determining whether an indi-
vidual poses a direct threat to the
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health or safety of others, a public en-
tity must make an individualized as-
sessment, based on reasonable judg-
ment that relies on current medical
knowledge or on the best available ob-
jective evidence, to ascertain: the na-
ture, duration, and severity of the risk;
the probability that the potential in-
jury will actually occur; and whether
reasonable modifications of policies,
practices, or procedures or the provi-
sion of auxiliary aids or services will
mitigate the risk.

[AG Order No. 3180-2010, 75 FR 56180, Sept. 15,
2010]

Subpart C—Employment

§35.140 Employment discrimination

prohibited.

(a) No qualified individual with a dis-
ability shall, on the basis of disability,
be subjected to discrimination in em-
ployment under any service, program,
or activity conducted by a public enti-
ty.

(b)(1) For purposes of this part, the
requirements of title I of the Act, as
established by the regulations of the
Equal Employment Opportunity Com-
mission in 29 CFR part 1630, apply to
employment in any service, program,
or activity conducted by a public enti-
ty if that public entity is also subject
to the jurisdiction of title I.

(2) For the purposes of this part, the
requirements of section 504 of the Re-
habilitation Act of 1973, as established
by the regulations of the Department
of Justice in 28 CFR part 41, as those
requirements pertain to employment,
apply to employment in any service,
program, or activity conducted by a
public entity if that public entity is
not also subject to the jurisdiction of
title 1.

§§35.141-35.148 [Reserved]

Subpart D—Program Accessibility

§35.149 Discrimination prohibited.

Except as otherwise provided in
§35.150, no qualified individual with a
disability shall, because a public enti-
ty’s facilities are inaccessible to or un-
usable by individuals with disabilities,
be excluded from participation in, or be
denied the benefits of the services, pro-

§35.150

grams, or activities of a public entity,
or be subjected to discrimination by
any public entity.

§35.150 Existing facilities.

(a) General. A public entity shall op-
erate each service, program, or activity
so that the service, program, or activ-
ity, when viewed in its entirety, is
readily accessible to and usable by in-
dividuals with disabilities. This para-
graph does not—

(1) Necessarily require a public entity
to make each of its existing facilities
accessible to and usable by individuals
with disabilities;

(2) Require a public entity to take
any action that would threaten or de-
stroy the historic significance of an
historic property; or

(3) Require a public entity to take
any action that it can demonstrate
would result in a fundamental alter-
ation in the nature of a service, pro-
gram, or activity or in undue financial
and administrative burdens. In those
circumstances where personnel of the
public entity believe that the proposed
action would fundamentally alter the
service, program, or activity or would
result in undue financial and adminis-
trative burdens, a public entity has the
burden of proving that compliance with
§35.150(a) of this part would result in
such alteration or burdens. The deci-
sion that compliance would result in
such alteration or burdens must be
made by the head of a public entity or
his or her designee after considering all
resources available for use in the fund-
ing and operation of the service, pro-
gram, or activity, and must be accom-
panied by a written statement of the
reasons for reaching that conclusion. If
an action would result in such an alter-
ation or such burdens, a public entity
shall take any other action that would
not result in such an alteration or such
burdens but would nevertheless ensure
that individuals with disabilities re-
ceive the benefits or services provided
by the public entity.

(b) Methods—(1) General. A public en-
tity may comply with the require-
ments of this section through such
means as redesign or acquisition of
equipment, reassignment of services to
accessible buildings, assignment of
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