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§26.23

(ii) The compensation of retained
counsel in State postconviction pro-
ceedings in capital cases who meet
State standards of competency suffi-
cient under paragraph (b);

(iii) The compensation of appointed
counsel in State appellate or trial pro-
ceedings in capital cases; or

(iv) The compensation of attorneys
representing the State in State
postconviction proceedings in capital
cases, subject to adjustment for private
counsel to take account of overhead
costs not otherwise payable as reason-
able litigation expenses.

(2) Provisions for compensation not
satisfying the benchmark criteria in
paragraph (c¢)(1) of this section will be
deemed adequate only if the State
mechanism is otherwise reasonably de-
signed to ensure the availability for ap-
pointment of counsel who meet State
standards of competency sufficient
under paragraph (b) of this section.

(d) The mechanism must provide for
payment of reasonable litigation ex-
penses of appointed counsel. Such ex-
penses may include, but are not limited
to, payment for investigators, mitiga-
tion specialists, mental health and fo-
rensic science experts, and support per-
sonnel. Provision for reasonable litiga-
tion expenses may incorporate pre-
sumptive limits on payment only if
means are authorized for payment of
necessary expenses above such limits.

§26.23 Certification process.

(a) An appropriate State official may
request in writing that the Attorney
General determine whether the State
meets the requirements for certifi-
cation under §26.22 of this subpart.

(b) Upon receipt of a State’s request
for certification, the Attorney General
will make the request publicly avail-
able on the Internet (including any
supporting materials included in the
request) and publish a notice in the
FEDERAL REGISTER—

(1) Indicating that the State has re-
quested certification;

(2) Identifying the Internet address
at which the public may view the
State’s request for certification; and

(3) Soliciting public comment on the
request.

(c) The State’s request will be re-
viewed by the Attorney General. The
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review will include consideration of
timely public comments received in re-
sponse to the FEDERAL REGISTER notice
under paragraph (b) of this section, or
any subsequent notice the Attorney
General may publish providing a fur-
ther opportunity for comment. The
certification will be published in the
FEDERAL REGISTER if certification is
granted. The certification will include
a determination of the date the capital
counsel mechanism qualifying the
State for certification was established.

(d) A certification by the Attorney
General reflects the Attorney General’s
determination that the State capital
counsel mechanism reviewed under
paragraph (c) of this section satisfies
chapter 154’s requirements. A State
may request a new certification by the
Attorney General to ensure the contin-
ued applicability of chapter 154 to cases
in which State postconviction pro-
ceedings occur after a change or al-
leged change in the State’s certified
capital counsel mechanism. Changes in
a State’s capital counsel mechanism do
not affect the applicability of chapter
154 in any case in which a mechanism
certified by the Attorney General ex-
isted throughout State postconviction
proceedings in the case.

(e) A certification remains effective
for a period of five years after the com-
pletion of the certification process by
the Attorney General and any related
judicial review. If a State requests re-
certification at or before the end of
that five-year period, the certification
remains effective for an additional pe-
riod extending until the completion of
the re-certification process by the At-
torney General and any related judicial
review.
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