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and 1.403(b)–7 for rules relating to distributions.
(4) Coordination of retirement income
account with custodial account rules. A
retirement income account that is
treated as an annuity contract is not a
custodial account (as defined in
§ 1.403(b)–8(d)(2)), even if it is invested
solely in stock of a regulated investment company.
(5) Life annuities. A retirement income account may distribute benefits
in a form that includes a life annuity
only if—
(i) The amount of the distribution
form has an actuarial present value, at
the annuity starting date, equal to the
participant’s or beneficiary’s accumulated benefit, based on reasonable actuarial assumptions, including regarding
interest and mortality; and
(ii) The plan sponsor guarantees benefits in the event that a payment is due
that exceeds the participant’s or beneficiary’s accumulated benefit.
(6) Combining retirement income account assets with other assets. For purposes of § 1.403(b)–8(f) relating to combining assets, retirement income account assets held in trust (including a
custodial account that is treated as a
trust under section 401(f)) are subject
to the same rules regarding combining
of assets as custodial account assets. In
addition, retirement income account
assets are permitted to be commingled
in a common fund with amounts devoted exclusively to church purposes
(such as a fund from which unfunded
pension payments are made to former
employees of the church). However, unless otherwise permitted by the Commissioner, no assets of the plan sponsor, other than retirement income account assets, may be combined with
custodial account assets or any other
assets permitted to be combined under
§ 1.403(b)–8(f). This paragraph (a)(6) is
subject to any additional rules issued
by the Commissioner in revenue rulings, notices, or other guidance published in the Internal Revenue Bulletin
(see § 601.601(d)(2)(ii)(b) of this chapter).
(7) Trust treated as tax exempt. A trust
(including a custodial account that is
treated as a trust under section 401(f))
that includes no assets other than assets of a retirement income account is
treated as an organization that is ex-

empt from taxation under section
501(a).
(b) No compensation limitation up to
$10,000. See section 415(c)(7) for special
rules regarding certain annual additions not exceeding $10,000.
(c) Special deduction rule for self-employed ministers. See section 404(a)(10)
for a special rule regarding the deductibility of a contribution made by a selfemployed minister.
[T.D. 9340, 72 FR 41144, July 26, 2007]

§ 1.403(b)–10 Miscellaneous provisions.
(a) Plan terminations and frozen
plans—(1) In general. An employer is
permitted to amend its section 403(b)
plan to eliminate future contributions
for existing participants or to limit
participation to existing participants
and employees (to the extent consistent with § 1.403(b)–5). A section
403(b) plan is permitted to contain provisions that provide for plan termination and that allow accumulated
benefits to be distributed on termination. However, in the case of a section 403(b) contract that is subject to
the
distribution
restrictions
in
§ 1.403(b)–6(c) or (d) (relating to custodial accounts and section 403(b) elective deferrals), termination of the plan
and the distribution of accumulated
benefits is permitted only if the employer (taking into account all entities
that are treated as the same employer
under section 414(b), (c), (m), or (o) on
the date of the termination) does not
make contributions to any section
403(b) contract that is not part of the
plan during the period beginning on the
date of plan termination and ending 12
months after distribution of all assets
from the terminated plan. However, if
at all times during the period beginning 12 months before the termination
and ending 12 months after distribution
of all assets from the terminated plan,
fewer than 2 percent of the employees
who were eligible under the section
403(b) plan as of the date of plan termination are eligible under the alternative section 403(b) contract, the alternative section 403(b) contract is disregarded. To the extent a contract fails
to satisfy the nonforfeitability requirement of § 1.403(b)–3(a)(2) at the date of
plan termination, the contact is not,
and cannot later become, a section
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403(b) contract. In order for a section
403(b) plan to be considered terminated,
all accumulated benefits under the
plan must be distributed to all participants and beneficiaries as soon as administratively practicable after termination of the plan. For this purpose,
delivery of a fully paid individual insurance annuity contract is treated as
a distribution. The mere provision for,
and making of, distributions to participants or beneficiaries upon plan termination does not cause a contract to
cease to be a section 403(b) contract.
See § 1.403(b)–7 for rules regarding the
tax treatment of distributions, including § 1.403(b)–7(b)(1) under which an eligible rollover distribution is not included in gross income if paid in a direct rollover to an eligible retirement
plan or if transferred to an eligible retirement plan within 60 days.
(2) Employers that cease to be eligible
employers. An employer that ceases to
be an eligible employer may no longer
contribute to a section 403(b) contract
for any subsequent period, and the contract will fail to satisfy § 1.403(b)–3(a) if
any further contributions are made
with respect to a period after the employer ceases to be an eligible employer.
(b) Contract exchanges and plan-toplan transfers—(1) Contract exchanges
and transfers—(i) General rule. If the
conditions in paragraph (b)(2) of this
section are met, a section 403(b) contract held under a section 403(b) plan is
permitted to be exchanged for another
section 403(b) contract held under that
section 403(b) plan. Further, if the conditions in paragraph (b)(3) of this section are met, a section 403(b) plan is
permitted to provide for the transfer of
its assets (including any assets held in
a custodial account or retirement income account that are treated as section 403(b) contracts) to another section 403(b) plan. In addition, if the conditions in paragraph (b)(4) of this section (relating to permissive service
credit and repayments under section
415) are met, a section 403(b) plan is
permitted to provide for the transfer of
its assets to a qualified plan under section 401(a). However, neither a qualified plan nor an eligible governmental
plan under section 457(b) may transfer
assets to a section 403(b) plan, and a

section 403(b) plan may not accept such
a transfer. In addition, a section 403(b)
contract may not be exchanged for an
annuity contract that is not a section
403(b) contract. Neither a plan-to-plan
transfer nor a contract exchange permitted under this paragraph (b) is
treated as a distribution for purposes
of the distribution restrictions at
§ 1.403(b)–6. Therefore, such a transfer
or exchange may be made before severance from employment or another distribution event. Further, no amount is
includible in gross income by reason of
such a transfer or exchange.
(ii) ERISA rules. See § 1.414(l)–1 for
other rules that are applicable to section 403(b) plans that are subject to
section 208 of the Employee Retirement
Income Security Act of 1974 (88 Stat.
829, 865).
(2) Requirements for contract exchange
within the same plan—(i) General rule. A
section 403(b) contract of a participant
or beneficiary may be exchanged under
paragraph (b)(1) of this section for another section 403(b) contract of that
participant or beneficiary under the
same section 403(b) plan if each of the
following conditions are met:
(A) The plan under which the contract is issued provides for the exchange.
(B) The participant or beneficiary
has an accumulated benefit immediately after the exchange that is at
least equal to the accumulated benefit
of that participant or beneficiary immediately before the exchange (taking
into account the accumulated benefit
of that participant or beneficiary under
both section 403(b) contracts immediately before the exchange).
(C) The other contract is subject to
distribution restrictions with respect
to the participant that are not less
stringent than those imposed on the
contract being exchanged, and the employer enters into an agreement with
the issuer of the other contract under
which the employer and the issuer will
from time to time in the future provide
each other with the following information:
(1) Information necessary for the resulting contract, or any other contract
to which contributions have been made
by the employer, to satisfy section
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403(b), including information concerning the participant’s employment
and information that takes into account other section 403(b) contracts or
qualified employer plans (such as
whether a severance from employment
has occurred for purposes of the distribution restrictions in § 1.403(b)–6 and
whether the hardship withdrawal rules
of § 1.403(b)–6(d)(2) are satisfied).
(2) Information necessary for the resulting contract, or any other contract
to which contributions have been made
by the employer, to satisfy other tax
requirements (such as whether a plan
loan satisfies the conditions in section
72(p)(2) so that the loan is not a deemed
distribution under section 72(p)(1)).
(ii) Accumulated benefit. The condition in paragraph (b)(2)(i)(B) of this
section is satisfied if the exchange
would satisfy section 414(l)(1) if the exchange were a transfer of assets.
(iii) Authority for future guidance.
Subject to such conditions as the Commissioner determines to be appropriate, the Commissioner may issue
rules of general applicability, in revenue rulings, notices, or other guidance
published in the Internal Revenue Bulletin (see § 601.601(d)(2)(ii)(b) of this
chapter), permitting an exchange of
one section 403(b) contract for another
section 403(b) contract for an exchange
that does not satisfy paragraph
(b)(2)(i)(C) of this section. Any such
rules must require the resulting contract to set forth procedures that the
Commissioner determines are reasonably designed to ensure compliance
with those requirements of section
403(b) or other tax provisions that depend on either information concerning
the participant’s employment or information that takes into account other
section 403(b) contracts or other employer plans (such as whether a severance from employment has occurred
for purposes of the distribution restrictions in § 1.403(b)–6, whether the hardship withdrawal rules of § 1.403(b)–
6(d)(2) are satisfied, and whether a plan
loan constitutes a deemed distribution
under section 72(p)).
(3) Requirements for plan-to-plan transfers—(i) In general. A plan-to-plan
transfer under paragraph (b)(1) of this
section from a section 403(b) plan to
another section 403(b) plan is permitted

if each of the following conditions are
met—
(A) In the case of a transfer for a participant, the participant is an employee or former employee of the employer (or the business of the employer) for the receiving plan.
(B) In the case of a transfer for a beneficiary of a deceased participant, the
participant was an employee or former
employee of the employer (or business
of the employer) for the receiving plan.
(C) The transferor plan provides for
transfers.
(D) The receiving plan provides for
the receipt of transfers.
(E) The participant or beneficiary
whose assets are being transferred has
an accumulated benefit immediately
after the transfer that is at least equal
to the accumulated benefit of that participant or beneficiary immediately before the transfer.
(F) The receiving plan provides that,
to the extent any amount transferred
is subject to any distribution restrictions under § 1.403(b)–6, the receiving
plan imposes restrictions on distributions to the participant or beneficiary
whose assets are being transferred that
are not less stringent than those imposed on the transferor plan.
(G) If a plan-to-plan transfer does not
constitute a complete transfer of the
participant’s or beneficiary’s interest
in the section 403(b) plan, the transferee plan treats the amount transferred as a continuation of a pro rata
portion of the participant’s or beneficiary’s interest in the section 403(b)
plan (for example, a pro rata portion of
the participant’s or beneficiary’s interest in any after-tax employee contributions).
(ii) Accumulated benefit. The condition in paragraph (b)(3)(i)(D) of this
section is satisfied if the transfer
would satisfy section 414(l)(1).
(4) Purchases of permissive service credit by contract-to-plan transfers from a
section 403(b) contract to a qualified
plan—(i) General rule. If the conditions
in paragraph (b)(4)(ii) of this section
are met, a section 403(b) plan may provide for the transfer of assets held in
the plan to a qualified defined benefit
plan that is a governmental plan (as
defined in section 414(d)).

499

VerDate Mar<15>2010

14:35 May 09, 2014

Jkt 232093

PO 00000

Frm 00509

Fmt 8010

Sfmt 8010

Y:\SGML\232093.XXX

232093

ehiers on DSK2VPTVN1PROD with CFR

§ 1.403(b)–10

26 CFR Ch. I (4–1–14 Edition)

(ii) Conditions for plan-to-plan transfers. A transfer may be made under this
paragraph (b)(4) only if the transfer is
either—
(A) For the purchase of permissive
service credit (as defined in section
415(n)(3)(A)) under the receiving defined benefit plan; or
(B) A repayment to which section 415
does not apply by reason of section
415(k)(3).
(c) Qualified domestic relations orders.
In accordance with the second sentence
of section 414(p)(9), any distribution
from an annuity contract under section
403(b) (including a distribution from a
custodial account or retirement income account that is treated as a section 403(b) contract) pursuant to a
qualified domestic relations order is
treated in the same manner as a distribution from a plan to which section
401(a)(13) applies. Thus, for example, a
section 403(b) plan does not fail to satisfy the distribution restrictions set
forth in § 1.403(b)–6(b), (c), or (d) merely
as a result of distribution made pursuant to a qualified domestic relations
order under section 414(p), so that such
a distribution is permitted without regard to whether the employee from
whose contract the distribution is
made has had a severance from employment or another event permitting a
distribution to be made under section
403(b). In the case of a plan that is subject to title I of ERISA, see also section 206(d)(3) of ERISA under which the
prohibition against assignment or
alienation of plan benefits under section 206(d)(1) of ERISA does not apply
to an order that is determined to be a
qualified domestic relations order.
(d) Rollovers to a section 403(b) contract—(1) General rule. A section 403(b)
contract may accept a contribution
that is an eligible rollover distribution
(as defined in section 402(c)(4)) made
from another eligible retirement plan
(as defined in section 402(c)(8)(B)). Any
amount contributed to a section 403(b)
contract as an eligible rollover distribution is not taken into account for
purposes of the limits in § 1.403(b)–4,
but, except as otherwise specifically
provided (for example, at § 1.403(b)–6(i)),
is otherwise treated in the same manner as an amount held under a section
403(b)
contract
for
purposes
of

§§ 1.403(b)–3 through 1.403(b)–9 and this
section.
(2) Special rules relating to after-tax
employee contributions and designated
Roth contributions. A section 403(b) plan
that receives an eligible rollover distribution that includes after-tax employee contributions or designated
Roth contributions is required to obtain information regarding the employee’s section 72 basis in the amount
rolled over. A section 403(b) plan is permitted to receive an eligible rollover
distribution that includes designated
Roth contributions only if the plan
permits employees to make elective deferrals that are designated Roth contributions.
(e) Deemed IRAs. See regulations
under section 408(q) for special rules relating to deemed IRAs.
(f) Defined benefit plans—(1) Defined
benefit plans generally. Except for a
TEFRA church defined benefit plan as
defined in paragraph (f)(2) of this section, section 403(b) does not apply to
any contributions or accrual under a
defined benefit plan.
(2) TEFRA church defined benefit
plans. See section 251(e)(5) of the Tax
Equity and Fiscal Responsibility Act of
1982, Public Law 97–248, for a provision
permitting certain arrangements established by a church-related organization and in effect on September 3, 1982
(a TEFRA church defined benefit plan)
to be treated as section 403(b) contract
even though it is a defined benefit arrangement. In accordance with section
403(b)(1), for purposes of applying section 415 to a TEFRA church defined
benefit plan, the accruals under the
plan are limited to the maximum
amount permitted under section 415(c)
when expressed as an annual addition,
and, for this purpose, the rules at
§ 1.402(b)–1(a)(2) for determining the
present value of an accrual under a
nonqualified defined benefit plan also
apply for purposes of converting the accrual under a TEFRA church defined
benefit plan to an annual addition. See
section 415(b) for additional limits applicable to TEFRA church defined benefit plans.
(g) Other rules relating to section
501(c)(3) organizations. See section
501(c)(3) and regulations thereunder for
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the substantive standards for tax-exemption under that section, including
the requirement that no part of the organization’s net earnings inure to the
benefit of any private shareholder or
individual. See also sections 4941 (self
dealing), 4945 (taxable expenditures),
and 4958 (excess benefit transactions),
and the regulations thereunder, for
rules relating to excise taxes imposed
on certain transactions involving organizations described in section 501(c)(3).
[T.D. 9340, 72 FR 41144, July 26, 2007, as
amended by 75 FR 65566, Oct. 26, 2010]
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Applicable dates.

(a) General rule. Except as otherwise
provided in this section, §§ 1.403(b)–1
through 1.403(b)–10 apply for taxable
years beginning after December 31,
2008.
(b) Collective bargaining agreements. In
the case of a section 403(b) plan maintained pursuant to one or more collective bargaining agreements that have
been ratified and in effect on July 26,
2007, §§ 1.403(b)–1 through 1.403(b)–10 do
not apply before the earlier of—
(1) The date on which the last of the
collective bargaining agreements terminates (determined without regard to
any extension thereof after July 26,
2007); or
(2) July 26, 2010.
(c) Church conventions; retirement income account. (1) In the case of a section 403(b) plan maintained by a
church-related organization for which
the authority to amend the plan is held
by a church convention (within the
meaning of section 414(e)), §§ 1.403(b)–1
through 1.403(b)–10 do not apply before
the first day of the first plan year that
begins after December 31, 2009.
(2) In the case of a loan or other extension of credit to the employer that
was entered into under a retirement income account before July 26, 2007, the
plan does not fail to satisfy § 1.403(b)–
9(a)(2)(i)(C) on account of the loan or
other extension of credit if the plan
takes reasonable steps to eliminate the
loan or other extension of credit to the
employer before the applicable date for
§ 1.403(b)–9(a)(2) or as promptly as practical thereafter (including taking steps
after July 26, 2007 and before the applicable date).

(d) Special rules for plans that exclude
certain types of employees from elective
deferrals. (1) If, on July 26, 2007, a plan
excludes any of the following categories of employees, then the plan
does not fail to satisfy § 1.403(b)–5(b) as
a result of that exclusion before the
first day of the first taxable year that
begins after December 31, 2009:
(i) Employees who make a one-time
election to participate in a governmental plan described in section 414(d)
that is not a section 403(b) plan.
(ii) Professors who are providing
services on a temporary basis to another educational organization (as defined under section 170(b)(1)(A)(ii)) for
up to one year and for whom section
403(b) contributions are being made at
a rate no greater than the rate each
such professor would receive under the
section 403(b) plan of the original educational organization.
(iii) Employees who are affiliated
with a religious order and who have
taken a vow of poverty where the religious order provides for the support of
such employees in their retirement
from eligibility to make elective deferrals.
(2) If, on July 26, 2007, a plan excludes
employees who are covered by a collective bargaining agreement from eligibility to make elective deferrals, the
plan does not fail to satisfy § 1.403(b)–
5(b) (relating to universal availability)
as a result of that exclusion before the
later of—
(i) The first day of the first taxable
year that begins after December 31,
2008; or
(ii) The earlier of—
(A) The date on which the related
collective bargaining agreement terminates (determined without regard to
any extension thereof after July 26,
2007); or
(B) July 26, 2010.
(3) In the case of a governmental plan
(as defined in section 414(d)) for which
the authority to amend the plan is held
by a legislative body that meets in legislative session, the plan does not fail
to satisfy § 1.403(b)–5(b) as a result of
any exclusion in paragraph (d)(1)(i),
(d)(1)(ii),(d)(1)(iii), or (d)(2) of this section before the earlier of —
(i) The close of the first regular legislative session of the legislative body
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