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§1.368-3 Records to be kept and infor-
mation to be filed with returns.

(a) Parties to the reorganization. The
plan of reorganization must be adopted
by each of the corporations that are
parties thereto. Each such corporation
must include a statement entitled,
“STATEMENT PURSUANT TO §1.368-
3(a) BY [INSERT NAME AND EM-
PLOYER IDENTIFICATION NUMBER
(IF ANY) OF TAXPAYER], A COR-
PORATION A PARTY TO A REORGA-
NIZATION,” on or with its return for
the taxable year of the exchange. If
any such corporation is a controlled
foreign corporation (within the mean-
ing of section 957), each United States
shareholder (within the meaning of sec-
tion 951(b)) with respect thereto must
include this statement on or with its
return. However, it is not necessary for
any taxpayer to include more than one
such statement on or with the same re-
turn for the same reorganization. The
statement must include—

(1) The names and employer identi-
fication numbers (if any) of all such
parties;

(2) The date of the reorganization;

(3) The aggregate fair market value
and basis, determined immediately be-
fore the exchange, of the assets, stock
or securities of the target corporation
transferred in the transaction; and

(4) The date and control number of
any private letter ruling(s) issued by
the Internal Revenue Service in con-
nection with this reorganization.

(b) Significant holders. Every signifi-
cant holder, other than a corporation a
party to the reorganization, must in-
clude a statement entitled, ‘“STATE-
MENT PURSUANT TO §1.368-3(b) BY
[INSERT NAME AND TAXPAYER
IDENTIFICATION NUMBER (IF ANY)
OF TAXPAYER], A SIGNIFICANT
HOLDER,” on or with such holder’s re-
turn for the taxable year of the ex-
change. If a significant holder is a con-
trolled foreign corporation (within the
meaning of section 957), each United
States shareholder (within the mean-
ing of section 951(b)) with respect
thereto must include this statement on
or with its return. The statement must
include—

(1) The names and employer identi-
fication numbers (if any) of all of the
parties to the reorganization;
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(2) The date of the reorganization;
and

(3) The fair market value, determined
immediately before the exchange, of all
the stock or securities of the target
corporation held by the significant
holder that is transferred in the trans-
action and such holder’s basis, deter-
mined immediately before the ex-
change, in the stock or securities of
such target corporation.

(c) Definitions. For purposes of this
section:

(1) Significant holder means—

(i) A holder of stock of the target
corporation that receives stock or se-
curities in an exchange described in
section 354 (or so much of section 356 as
relates to section 354) if, immediately
before the exchange, such holder—

(A) Owned at least five percent (by
vote or value) of the total outstanding
stock of the target corporation if the
stock owned by such holder is publicly
traded; or

(B) Owned at least one percent (by
vote or value) of the total outstanding
stock of the target corporation if the
stock owned by such holder is not pub-
licly traded; or

(ii) A holder of securities of the tar-
get corporation that receives stock or
securities in an exchange described in
section 354 (or so much of section 356 as
relates to section 354) if, immediately
before the exchange, such holder owned
securities in such target corporation
with a basis of $1,000,000 or more.

(2) Publicly traded stock means stock
that is listed on—

(i) A national securities exchange
registered under section 6 of the Secu-
rities Exchange Act of 1934 (15 U.S.C.
78f); or

(ii) An interdealer quotation system
sponsored by a national securities asso-
ciation registered under section 15A of
the Securities Exchange Act of 1934 (15
U.S.C. 780-3).

(d) Substantiation information. Under
§1.6001-1(e), taxpayers are required to
retain their permanent records and
make such records available to any au-
thorized Internal Revenue Service offi-
cers and employees. In connection with
the reorganization described in this
section, these records should specifi-
cally include information regarding
the amount, basis, and fair market
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value of all transferred property, and
relevant facts regarding any liabilities
assumed or extinguished as part of
such reorganization.

(e) Effective/applicability date. This
section applies to any taxable year be-
ginning on or after May 30, 2006. How-
ever, taxpayers may apply this section
to any original Federal income tax re-
turn (including any amended return
filed on or before the due date (includ-
ing extensions) of such original return)
timely filed on or after May 30, 2006.
For taxable years beginning before
May 30, 2006, see §1.368-3 as contained
in 26 CFR part 1 in effect on April 1,
2006.

[T.D. 9329, 72 FR 32800, June 14, 2007]
INSOLVENCY REORGANIZATIONS
CARRYOVERS

§1.381(a)-1 General rule relating to
carryovers in certain corporate ac-
quisitions.

(a) Allowance of carryovers. Section
381 provides that a corporation which
acquires the assets of another corpora-
tion in certain liquidations and reorga-
nizations shall succeed to, and take
into account, as of the close of the date
of distribution or transfer, the items
described in section 381(c) of the dis-
tributor or transferor corporation.
These items shall be taken into ac-
count by the acquiring corporation
subject to the conditions and limita-
tions specified in sections 381, 382(b),
and 383 and the regulations thereunder.

(b) Determination of transactions and
items to which section 381 applies—(1)
Qualified transactions. Except to the ex-
tent provided in section 381(c)(20), re-
lating to the carryover of unused pen-
sion trust deductions in certain lig-
uidations, the items described in sec-
tion 381(c) are required by section 381
to be carried over to the acquiring cor-
poration (as defined in subparagraph (2)
of this paragraph) only in the following
liquidations and reorganizations:

(i) The complete liquidation of a sub-
sidiary corporation upon which no gain
or loss is recognized in accordance with
the provisions of section 332;

(i1) A statutory merger or consolida-
tion qualifying under section

26 CFR Ch. | (4-1-14 Edition)

368(a)(1)(A) to which section 361 ap-
plies;

(iii) A reorganization qualifying
under section 368(a)(1)(C);

(iv) A reorganization qualifying
under section 368(a)(1)(D) if the require-
ments of section 354(b)(1)(A) and (B) are
satisfied; and

(v) A mere change in identity, form,
or place of organization qualifying
under section 368(a)(1)(F).

(2) Acquiring corporation defined. (1)
Only a single corporation may be an
acquiring corporation for purposes of
section 381 and the regulations there-
under. The corporation which acquires
the assets of its subsidiary corporation
in a complete liquidation to which sec-
tion 381(a)(1) applies is the acquiring
corporation for purposes of section 381.
Generally, in a transaction to which
section 381(a)(2) applies, the acquiring
corporation is that corporation which,
pursuant to the plan of reorganization,
ultimately acquires, directly or indi-
rectly, all of the assets transferred by
the transferor corporation. If, in a
transaction qualifying under section
381(a)(2), no one corporation ultimately
acquires all of the assets transferred by
the transferor corporation, that cor-
poration which directly acquires the
assets so transferred shall be the ac-
quiring corporation for purposes of sec-
tion 381 and the regulations there-
under, even though such corporation
ultimately retains none of the assets so
transferred. Whether a corporation has
acquired all of the assets transferred
by the transferor corporation is a ques-
tion of fact to be determined on the
basis of all the facts and cir-
cumstances.

(ii) The application of this subpara-
graph may be illustrated by the fol-
lowing examples:

Example 1. Y Corporation, a wholly-owned
subsidiary of X Corporation, directly ac-
quired all the assets of Z Corporation solely
in exchange for voting stock of X Corpora-
tion in a transaction qualifying under sec-
tion 368(a)(1)(C). Y Corporation is the acquir-
ing corporation for purposes of section 381.

Example 2. X Corporation acquired all the
assets of Z Corporation solely in exchange
for voting stock of X Corporation in a trans-
action qualifying under section 368(a)(1)(C).
Thereafter, pursuant to the plan of reorga-
nization X Corporation transferred all the
assets so acquired to Y Corporation, its
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