AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§26.2651-1

(2) Transition rule. In the case of a
qualified severance occurring after De-
cember 31, 2000, and before August 2,
2007, taxpayers may rely on any reason-
able interpretation of section 2642(a)(3)
as long as reasonable notice concerning
the qualified severance and identifica-
tion of the trusts involved has been
given to the IRS. For this purpose, the
proposed regulations (69 FR 51967) are
treated as a reasonable interpretation
of the statute. For purposes of the re-
porting provisions of §26.2642-6(e), no-
tice to the IRS should be mailed by the
due date of the gift tax return (includ-
ing extensions granted) for gifts made
during the year in which the severance
occurred. If no gift tax return is filed,
notice to the IRS should be mailed by
April 15th of the year immediately fol-
lowing the year during which the sev-
erance occurred. For severances occur-
ring between December 31, 2000, and
January 1, 2007, notification should be
mailed to the IRS as soon as reason-
ably practicable after August 2, 2007, if
sufficient notice has not already been
given.

[T.D. 9348, 72 FR 42294, Aug. 2, 2007, as amend-
ed by T.D. 9421, 73 FR 44650, July 31, 2008]

§26.2651-1 Generation assignment.

(a) Special rule for persons with a de-
ceased parent—(1) In general. This para-
graph (a) applies for purposes of deter-
mining whether a transfer to or for the
benefit of an individual who is a de-
scendant of a parent of the transferor
(or the transferor’s spouse or former
spouse) is a generation-skipping trans-
fer. If that individual’s parent, who is a
lineal descendant of the parent of the
transferor (or the transferor’s spouse
or former spouse), is deceased at the
time the transfer (from which an inter-
est of such individual is established or
derived) is subject to the tax imposed
on the transferor by chapter 11 or 12 of
the Internal Revenue Code, the indi-
vidual is treated as if that individual
were a member of the generation that
is one generation below the lower of—

(i) The transferor’s generation; or

(ii) The generation assignment of the
individual’s youngest living lineal an-
cestor who is also a descendant of the
parent of the transferor (or the trans-
feror’s spouse or former spouse).

26 CFR Ch. | (4-1-13 Edition)

(2) Special rules—(i) Corresponding gen-
eration adjustment. If an individual’s
generation assignment is adjusted with
respect to a transfer in accordance
with paragraph (a)(1) of this section, a
corresponding adjustment with respect
to that transfer is made to the genera-
tion assignment of each—

(A) Spouse or former spouse of that
individual;

(B) Descendant of that individual;
and

(C) Spouse or former spouse of each
descendant of that individual.

(ii) Continued application of generation
assignment. If a transfer to a trust
would be a generation-skipping trans-
fer but for paragraph (a)(1) of this sec-
tion, any generation assignment deter-
mined under this paragraph (a) con-
tinues to apply in determining whether
any subsequent distribution from (or
termination of an interest in) the por-
tion of the trust attributable to that
transfer is a generation-skipping trans-
fer.

(iii) Ninety-day rule. For purposes of
paragraph (a)(1) of this section, any in-
dividual who dies no later than 90 days
after a transfer occurring by reason of
the death of the transferor is treated as
having predeceased the transferor.

(iv) Local law. A living person is not
treated as having predeceased the
transferor solely by reason of a provi-
sion of applicable local law; e.g., an in-
dividual who disclaims is not treated
as a predeceased parent solely because
state law treats a disclaimant as hav-
ing predeceased the transferor for pur-
poses of determining the disposition of
the disclaimed property.

(3) Established or derived. For purposes
of section 2651(e) and paragraph (a)(l)
of this section, an individual’s interest
is established or derived at the time
the transferor is subject to transfer tax
on the property. See §26.2652-1(a) for
the definition of a transferor. If the
same transferor, on more than one oc-
casion, is subject to transfer tax im-
posed by either chapter 11 or 12 of the
Internal Revenue Code on the property
so transferred (whether the same prop-
erty, reinvestments thereof, income
thereon, or any or all of these), then
the relevant time for determining
whether paragraph (a)(1) of this section
applies is the earliest time at which
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the transferor is subject to the tax im-
posed by either chapter 11 or 12 of the
Internal Revenue Code. For purposes of
section 2651(e) and paragraph (a)(1) of
this section, the interest of a remain-
der beneficiary of a trust for which an
election under section 2523(f) or section
2056(b)(7) (QTIP election) has been
made will be deemed to have been es-
tablished or derived, to the extent of
the QTIP election, on the date as of
which the value of the trust corpus is
first subject to tax under section 2519
or section 2044. The preceding sentence
does not apply to a trust, however, to
the extent that an election under sec-
tion 2652(a)(3) (reverse QTIP election)
has been made for the trust because, to
the extent of a reverse QTIP election,
the spouse who established the trust
will remain the transferor of the trust
for generation-skipping transfer tax
purposes.

(4) Special rule in the case of additional
contributions to a trust. If a transferor
referred to in paragraph (a)(l) of this
section contributes additional property
to a trust that existed before the appli-
cation of paragraph (a)(1), then the ad-
ditional property is treated as being
held in a separate trust for purposes of
chapter 13 of the Internal Revenue
Code. The provisions of §26.2654-1(a)(2),
regarding treatment as separate trusts,
apply as if different transferors had
contributed to the separate portions of
the single trust. Additional subsequent
contributions from that transferor will
be added to the new share that is treat-
ed as a separate trust.

(b) Limited application to collateral
heirs. Paragraph (a) of this section does
not apply in the case of a transfer to
any individual who is not a lineal de-
scendant of the transferor (or the
transferor’s spouse or former spouse) if
the transferor has any living lineal de-
scendant at the time of the transfer.

(c) Examples. The following examples
illustrate the provisions of this sec-
tion:

Example 1. T establishes an irrevocable
trust, Trust, providing that trust income is
to be paid to T’s grandchild, GC, for 5 years.
At the end of the 5-year period or on GC’s
prior death, Trust is to terminate and the
principal is to be distributed to GC if GC is
living or to GC’s children if GC has died. The
transfer that occurred on the creation of the
trust is subject to the tax imposed by chap-
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ter 12 of the Internal Revenue Code and, at
the time of the transfer, T’s child, C, who is
a parent of GC, is deceased. GC is treated as
a member of the generation that is one gen-
eration below T’s generation. As a result, GC
is not a skip person and Trust is not a skip
person. Therefore, the transfer to Trust is
not a direct skip. Similarly, distributions to
GC during the term of Trust and at the ter-
mination of Trust will not be GSTSs.

Example 2. On January 1, 2004, T transfers
$100,000 to an irrevocable inter vivos trust
that provides T with an annuity payable for
four years or until T’s prior death. The annu-
ity satisfies the definition of a qualified in-
terest under section 2702(b). When the trust
terminates, the corpus is to be paid to T’s
grandchild, GC. The transfer is subject to the
tax imposed by chapter 12 of the Internal
Revenue Code and, at the time of the trans-
fer, T’s child, C, who is a parent of GC, is liv-
ing. C dies in 2006. In this case, C was alive
at the time the transfer by T was subject to
the tax imposed by chapter 12 of the Internal
Revenue Code. Therefore, section 2651(e) and
paragraph (a)(1) of this section do not apply.
When the trust subsequently terminates, the
distribution to GC is a taxable termination
that is subject to the GST tax to the extent
the trust has an inclusion ratio greater than
zero. See section 2642(a).

Example 3. T dies testate in 2002, survived
by T’s spouse, S, their children, C1 and C2,
and C1’s child, GC. Under the terms of T’s
will, a trust is established for the benefit of
S and of T and S’s descendants. Under the
terms of the trust, all income is payable to
S during S’s lifetime and the trustee may
distribute trust corpus for S’s health, sup-
port and maintenance. At S’s death, the cor-
pus is to be distributed, outright, to C1 and
C2. If either C1 or C2 has predeceased S, the
deceased child’s share of the corpus is to be
distributed to that child’s then-living de-
scendants, per stirpes. The executor of T’s
estate makes the election under section
2056(b)(7) to treat the trust property as quali-
fied terminable interest property (QTIP) but
does not make the election under section
2652(a)(3) (reverse QTIP election). In 2003, C1
dies survived by S and GC. In 2004, S dies,
and the trust terminates. The full fair mar-
ket value of the trust is includible in S’s
gross estate under section 2044 and S be-
comes the transferor of the trust under sec-
tion 2652(a)(1)(A). GC’s interest is considered
established or derived at S’s death, and be-
cause Cl1 is deceased at that time, GC is
treated as a member of the generation that
is one generation below the generation of the
transferor, S. As a result, GC is not a skip
person and the transfer to GC is not a direct
skip.

Example 4. The facts are the same as in Ex-
ample 3. However, the executor of T’s estate
makes the election under section 2652(a)(3)
(reverse QTIP election) for the entire trust.
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Therefore, T remains the transferor because,
for purposes of chapter 13 of the Internal
Revenue Code, the election to be treated as
qualified terminable interest property is
treated as if it had not been made. In this
case, GC’s interest is established or derived
on T’s death in 2002. Because Cl1 was living at
the time of T’s death, the predeceased parent
rule under section 2651(e) does not apply,
even though C1 was deceased at the time the
transfer from S to GC was subject to the tax
under chapter 11 of the Internal Revenue
Code. When the trust terminates, the dis-
tribution to GC is a taxable termination that
is subject to the GST tax to the extent the
trust has an inclusion ratio greater than
zero. See section 2642(a).

Example 5. T establishes an irrevocable
trust providing that trust income is to be
paid to T’s grandniece, GN, for 5 years or
until GN’s prior death. At the end of the 5-
year period or on GN’s prior death, the trust
is to terminate and the principal is to be dis-
tributed to GN if living, or if GN has died, to
GN’s then-living descendants, per stirpes. S
is a sibling of T and the parent of N. N is the
parent of GN. At the time of the transfer, T
has no living lineal descendant, S is living, N
is deceased, and the transfer is subject to the
gift tax imposed by chapter 12 of the Internal
Revenue Code. GN is treated as a member of
the generation that is one generation below
T’s generation because S, GN’s youngest liv-
ing lineal ancestor who is also a descendant
of T’s parent, is in T’s generation. As a re-
sult, GN is not a skip person and the transfer
to the trust is not a direct skip. In addition,
distributions to GN during the term of the
trust and at the termination of the trust will
not be GSTs.

Example 6. On January 1, 2004, T transfers
$50,000 to a great-grandniece, GGN, who is
the great-grandchild of B, a brother of T. At
the time of the transfer, T has no living lin-
eal descendants and B’s grandchild, GN, who
is a parent of GGN and a child of B’s living
child, N, is deceased. GGN will be treated as
a member of the generation that is one gen-
eration below the lower of T’s generation or
the generation assignment of GGN’s young-
est living lineal ancestor who is also a de-
scendant of the parent of the transferor. In
this case, N is GGN’s youngest living lineal
ancestor who is also a descendant of the par-
ent of T. Because N’s generation assignment
is lower than T’s generation, GGN will be
treated as a member of the generation that
is one generation below N’s generation as-
signment (i.e., GGN will be treated as a
member of her parent’s generation). As a re-
sult, GGN remains a skip person and the
transfer to GGN is a direct skip.

Example 7. T has a child, C. C and C’s
spouse, S, have a 20-year-old child, GC. C dies
and S subsequently marries S2. S2 legally
adopts GC. T transfers $100,000 to GC. Under
section 2651(b)(1), GC is assigned to the gen-
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eration that is two generations below T.
However, since GC’s parent, C, is deceased at
the time of the transfer, GC will be treated
as a member of the generation that is one
generation below T. As a result, GC is not a
skip person and the transfer to GC is not a
direct skip.

[T.D. 9214, 70 FR 41142, July 18, 2005]

§26.2651-2 Individual assigned to
more than 1 generation.

(a) In general. Except as provided in
paragraph (b) or (c) of this section, an
individual who would be assigned to
more than 1 generation is assigned to
the youngest of the generations to
which that individual would be as-
signed.

(b) Exception. Notwithstanding para-
graph (a) of this section, an adopted in-
dividual (as defined in this paragraph)
will be treated as a member of the gen-
eration that is one generation below
the adoptive parent for purposes of de-
termining whether a transfer to the
adopted individual from the adoptive
parent (or the spouse or former spouse
of the adoptive parent, or a lineal de-
scendant of a grandparent of the adop-
tive parent) is subject to chapter 13 of
the Internal Revenue Code. For pur-
poses of this paragraph (b), an adopted
individual is an individual who is—

(1) Legally adopted by the adoptive
parent;

(2) A descendant of a parent of the
adoptive parent (or the spouse or
former spouse of the adoptive parent);

(3) Under the age of 18 at the time of
the adoption; and

(4) Not adopted primarily for the pur-
pose of avoiding GST tax. The deter-
mination of whether an adoption is pri-
marily for GST tax-avoidance purposes
is made based upon all of the facts and
circumstances. The most significant
factor is whether there is a bona fide
parent/child relationship between the
adoptive parent and the adopted indi-
vidual, in which the adoptive parent
has fully assumed all significant re-
sponsibilities for the care and raising
of the adopted child. Other factors may
include (but are not limited to), at the
time of the adoption—

(i) The age of the adopted individual
(for example, the younger the age of
the adopted individual, or the age of
the youngest of siblings who are all
adopted together, the more likely the
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