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§39.3

compliance with section 215 of the Fed-
eral Power Act.

(b) All entities subject to the Com-
mission’s reliability jurisdiction under
paragraph (a) of this section shall com-
ply with applicable Reliability Stand-
ards, the Commission’s regulations,
and applicable Electric Reliability Or-
ganization and Regional Entity Rules
made effective under this part.

(c) Each user, owner and operator of
the Bulk-Power System within the
United States (other than Alaska and
Hawaii) shall register with the Electric
Reliability Organization and the Re-
gional Entity for each region within
which it uses, owns or operates Bulk-
Power System facilities, in such man-
ner as prescribed in the Rules of the
Electric Reliability Organization and
each applicable Regional Entity.

(d) Each user, owner or operator of
the Bulk-Power System within the
United States (other than Alaska and
Hawaii) shall provide the Commission,
the Electric Reliability Organization
and the applicable Regional Entity
such information as is necessary to im-
plement section 215 of the Federal
Power Act as determined by the Com-
mission and set out in the Rules of the
Electric Reliability Organization and
each applicable Regional Entity. The
Electric Reliability Organization and
each Regional Entity shall provide the
Commission such information as is
necessary to implement section 215 of
the Federal Power Act.

§39.3 Electric Reliability Organization
certification.

(a) Any person may submit an appli-
cation to the Commission for certifi-
cation as the Electric Reliability Orga-
nization no later than April 4, 2006.
Such application shall comply with the
requirements for filings in proceedings
before the Commission in part 385 of
this chapter.

(b) After notice and an opportunity
for public comment, the Commission
may certify one such applicant as an
Electric Reliability Organization, if
the Commission determines such appli-
cant:

(1) Has the ability to develop and en-
force, subject to §39.7, Reliability
Standards that provide for an adequate
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level of reliability of the Bulk-Power
System, and

(2) Has established rules that:

(i) Assure its independence of users,
owners and operators of the Bulk-
Power System while assuring fair
stakeholder representation in the se-
lection of its directors and balanced de-
cisionmaking in any Electric Reli-
ability Organization committee or sub-
ordinate organizational structure;

(ii) Allocate equitably reasonable
dues, fees and charges among end users
for all activities under this part;

(iii) Provide fair and impartial proce-
dures for enforcement of Reliability
Standards through the imposition of
penalties in accordance with §39.7, in-
cluding limitations on activities, func-
tions, operations, or other appropriate
sanctions or penalties;

(iv) Provide reasonable notice and
opportunity for public comment, due
process, openness, and balance of inter-
ests in developing Reliability Stand-
ards, and otherwise exercising its du-
ties; and

(v) Provide appropriate steps, after
certification by the Commission as the
Electric Reliability Organization, to
gain recognition in Canada and Mexico.

(c) The Electric Reliability Organiza-
tion shall submit an assessment of its
performance three years from the date
of certification by the Commission,
and every five years thereafter. After
receipt of the assessment, the Commis-
sion will establish a proceeding with
opportunity for public comment in
which it will review the performance of
the Electric Reliability Organization.

(1) The Electric Reliability Organiza-
tion’s assessment of its performance
shall include:

(i) An explanation of how the Elec-
tric Reliability Organization satisfies
the requirements of §39.3(b);

(ii) Recommendations by Regional
Entities, users, owners, and operators
of the Bulk-Power System, and other
interested parties for improvement of
the Electric Reliability Organization’s
operations, activities, oversight and
procedures, and the Electric Reli-
ability Organization’s response to such
recommendations; and

(iii) The Electric Reliability Organi-
zation’s evaluation of the effectiveness
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of each Regional Entity, recommenda-
tions by the Electric Reliability Orga-
nization, users, owners, and operators
of the Bulk-Power System, and other
interested parties for improvement of
the Regional Entity’s performance of
delegated functions, and the Regional
Entity’s response to such evaluation
and recommendations.

(2) The Commission will issue an
order finding that the Electric Reli-
ability Organization meets the statu-
tory and regulatory criteria or direct-
ing the Electric Reliability Organiza-
tion or a Regional Entity to come into
compliance with or improve its compli-
ance with the requirements of this
part. If the ERO fails to comply ade-
quately with the Commission order,
the Commission may institute a pro-
ceeding to enforce its order, including,
if necessary and appropriate, a pro-
ceeding to consider decertification of
the ERO consistent with §39.9. The
Commission will issue an order finding
that each Regional Entity meets the
statutory and regulatory criteria or di-
recting the Regional Entity to come
into compliance with or improve its
compliance with the requirements of
this part. If a Regional Entity fails to
comply adequately with the Commis-
sion order, the Commission may insti-
tute a proceeding to enforce its order,
including, if necessary and appropriate,
a proceeding to consider rescission of
its approval of the Regional Entity’s
delegation agreement.

§39.4 Funding of the Electric Reli-
ability Organization.

(a) Any person who submits an appli-
cation for certification as the Electric
Reliability Organization shall include
in its application a formula or method
for the allocation and assessment of
Electric Reliability Organization dues,
fees and charges. The certified Electric
Reliability Organization may subse-
quently file with the Commission a re-
quest to modify the formula or method.

(b) The Electric Reliability Organiza-
tion shall file with the Commission its
proposed entire annual budget for stat-
utory and any non-statutory activities,
including the entire annual budget for
statutory and any non-statutory ac-
tivities of each Regional Entity, with
supporting materials, including the
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ERO’s and each Regional Entity’s com-
plete business plan and organization
chart, explaining the proposed collec-
tion of all dues, fees and charges and
the proposed expenditure of funds col-
lected in sufficient detail to justify the
requested funding collection and budg-
et expenditures 130 days in advance of
the beginning of each Electric Reli-
ability Organization fiscal year. The
annual Electric Reliability Organiza-
tion budget shall include line item
budgets for the activities of each Re-
gional Entity that are delegated or as-
signed to each Regional Entity pursu-
ant to §39.8.

(¢c) The Commission, after public no-
tice and opportunity for hearing, will
issue an order either accepting, reject-
ing, remanding or modifying the pro-
posed Electric Reliability Organization
budget and business plan no later than
sixty (60) days in advance of the begin-
ning of the Electric Reliability Organi-
zation’s fiscal year.

(d) On a demonstration of unforeseen
and extraordinary circumstances re-
quiring additional funds prior to the
next Hlectric Reliability Organization
fiscal year, the Electric Reliability Or-
ganization may file with the Commis-
sion for authorization to collect a spe-
cial assessment. Such filing shall in-
clude supporting materials explaining
the proposed collection in sufficient de-
tail to justify the requested funding,
including any departure from the ap-
proved funding formula or method.
After notice and an opportunity for
hearing, the Commission will approve,
disapprove, remand or modify such re-
quest.

(e) All entities within the Commis-
sion’s jurisdiction as set forth in sec-
tion 215(b) of the Federal Power Act
shall pay any Electric Reliability Orga-
nization assessment of dues, fees and
charges as approved by the Commis-
sion, in a timely manner reasonably as
designated by the Electric Reliability
Organization.

(f) Any person who submits an appli-
cation for certification as the Electric
Reliability Organization may include
in the application a plan for a transi-
tional funding mechanism that would
allow such person, if certified as the
Electric Reliability Organization, to
continue existing operations without
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