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principles of the acquiree exclusive of 
amounts attributable to any non-
controlling interests to such consoli-
dated income of the smaller reporting 
company for the most recently com-
pleted fiscal year. 

COMPUTATIONAL NOTE TO § 210.8–04(b): For 
purposes of making the prescribed income 
test the following guidance should be ap-
plied: If income of the smaller reporting 
company and its subsidiaries consolidated 
exclusive of amounts attributable to any 
noncontrolling interests for the most recent 
fiscal year is at least 10 percent lower than 
the average of the income for the last five 
fiscal years, such average income should be 
substituted for purposes of the computation. 
Any loss years should be omitted for pur-
poses of computing average income. 

(c)(1) If none of the conditions speci-
fied in paragraph (b) of this section ex-
ceeds 20%, financial statements are not 
required. If any of the conditions ex-
ceed 20%, but none exceeds 40%, finan-
cial statements shall be furnished for 
the most recent fiscal year and any in-
terim periods specified in § 210.8–03. If 
any of the conditions exceed 40%, fi-
nancial statements shall be furnished 
for the two most recent fiscal years 
and any interim periods specified in 
§ 210.8–03. 

(2) The separate audited balance 
sheet of the acquired business is not re-
quired when the smaller reporting com-
pany’s most recent audited balance 
sheet filed is for a date after the acqui-
sition was consummated. 

(3) If the aggregate impact of individ-
ually insignificant businesses acquired 
since the date of the most recent au-
dited balance sheet filed for the reg-
istrant exceeds 50%, financial state-
ments covering at least the substantial 
majority of the businesses acquired 
shall be furnished. Such financial 
statements shall be for the most recent 
fiscal year and any interim periods 
specified in § 210.8–03. 

(4) Registration statements not sub-
ject to the provisions of § 230.419 of this 
chapter (Regulation C) and proxy 
statements need not include separate 
financial statements of the acquired or 
to be acquired business if it does not 
meet or exceed any of the conditions 
specified in paragraph (b) of this sec-
tion at the 50 percent level, and either: 

(i) The consummation of the acquisi-
tion has not yet occurred; or 

(ii) The effective date of the registra-
tion statement, or mailing date in the 
case of a proxy statement, is no more 
than 74 days after consummation of the 
business combination, and the finan-
cial statements have not been filed pre-
viously by the registrant. 

(5) An issuer that omits from its ini-
tial registration statement financial 
statements of a recently consummated 
business combination pursuant to para-
graph (c)(4) of this section shall furnish 
those financial statements and any pro 
forma information specified by § 210.8– 
05 under cover of Form 8–K (§ 249.308 of 
this chapter) no later than 75 days 
after consummation of the acquisition. 

(d) If the smaller reporting company 
made a significant business acquisition 
after the latest fiscal year end and filed 
a report on Form 8–K, which included 
audited financial statements of such 
acquired business for the periods re-
quired by paragraph (c) of this section 
and the pro forma financial informa-
tion required by § 210.8–05, the deter-
mination of significance may be made 
by using pro forma amounts for the 
latest fiscal year in the report on Form 
8–K rather than by using the historical 
amounts of the registrant. The tests 
may not be made by ‘‘annualizing’’ 
data. 

(e) If the business acquired or to be 
acquired is a foreign business, financial 
statements of the business meeting the 
requirements of Item 17 of Form 20–F 
(§ 249.220f of this chapter) will satisfy 
this section. 

[73 FR 953, Jan. 4, 2008, as amended at 74 FR 
18616, Apr. 23, 2009] 

§ 210.8–05 Pro forma financial informa-
tion. 

(a) Pro forma information showing 
the effects of the acquisition shall be 
furnished if financial statements of a 
business acquired or to be acquired are 
presented. 

(b) Pro forma statements should be 
condensed, in columnar form showing 
pro forma adjustments and results, and 
should include the following: 

(1) If the transaction was con-
summated during the most recent fis-
cal year or subsequent interim period, 
pro forma statements of income re-
flecting the combined operations of the 
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entities for the latest fiscal year and 
interim period, if any; or 

(2) If consummation of the trans-
action has occurred or is probable after 
the date of the most recent balance 
sheet required by § 210.8–02 or § 210.8–03, 
a pro forma balance sheet giving effect 
to the combination as of the date of 
the most recent balance sheet. For a 
purchase, pro forma statements of in-
come reflecting the combined oper-
ations of the entities for the latest fis-
cal year and interim period, if any, are 
required. 

§ 210.8–06 Real estate operations ac-
quired or to be acquired. 

If, during the period for which in-
come statements are required, the 
smaller reporting company has ac-
quired one or more properties that in 
the aggregate are significant, or since 
the date of the latest balance sheet re-
quired by § 210.8–02 or § 210.8–03, has ac-
quired or proposes to acquire one or 
more properties that in the aggregate 
are significant, the following shall be 
furnished with respect to such prop-
erties: 

(a) Audited income statements (not 
including earnings per unit) for the two 
most recent years, which shall exclude 
items not comparable to the proposed 
future operations of the property such 
as mortgage interest, leasehold rental, 
depreciation, corporate expenses and 
federal and state income taxes; Pro-
vided, however, that such audited state-
ments need be presented for only the 
most recent fiscal year if: 

(1) The property is not acquired from 
a related party; 

(2) Material factors considered by the 
smaller reporting company in assessing 
the property are described with speci-
ficity in the registration statement 
with regard to the property, including 
source of revenue (including, but not 
limited to, competition in the rental 
market, comparative rents, occupancy 
rates) and expenses (including but not 
limited to, utilities, ad valorem tax 
rates, maintenance expenses, and cap-
ital improvements anticipated); and 

(3) The smaller reporting company 
indicates that, after reasonable in-
quiry, it is not aware of any material 
factors relating to the specific property 
other than those discussed in response 

to paragraph (a)(2) of this section that 
would cause the reported financial in-
formation not to be necessarily indic-
ative of future operating results. 

(b) If the property will be operated by 
the smaller reporting company, a 
statement shall be furnished showing 
the estimated taxable operating results 
of the smaller reporting company based 
on the most recent twelve-month pe-
riod, including such adjustments as can 
be factually supported. If the property 
will be acquired subject to a net lease, 
the estimated taxable operating results 
shall be based on the rent to be paid for 
the first year of the lease. In either 
case, the estimated amount of cash to 
be made available by operations shall 
be shown. Disclosure must be provided 
of the principal assumptions that have 
been made in preparing the statements 
of estimated taxable operating results 
and cash to be made available by oper-
ations. 

(c) If appropriate under the cir-
cumstances, a table should be provided 
that shows, for a limited number of 
years, the estimated cash distribution 
per unit, indicating the portion report-
able as taxable income and the portion 
representing a return of capital with 
an explanation of annual variations, if 
any. If taxable net income per unit will 
be greater than the cash available for 
distribution per unit, that fact and the 
approximate year of occurrence shall 
be stated, if significant. 

§ 210.8–07 Limited partnerships. 
(a) Smaller reporting companies that 

are limited partnerships must provide 
the balance sheets of the general part-
ners as described in paragraphs (b) 
through (d) of this section. 

(b) Where a general partner is a cor-
poration, the audited balance sheet of 
the corporation as of the end of its 
most recently completed fiscal year 
must be filed. Receivables, other than 
trade receivables, from affiliates of the 
general partner should be deducted 
from shareholders’ equity of the gen-
eral partner. Where an affiliate has 
committed itself to increase or main-
tain the general partner’s capital, the 
audited balance sheet of such affiliate 
must also be presented. 

(c) Where a general partner is a part-
nership, there shall be filed an audited 

VerDate Mar<15>2010 14:18 Jul 28, 2014 Jkt 232059 PO 00000 Frm 00326 Fmt 8010 Sfmt 8010 Y:\SGML\232059.XXX 232059pm
an

gr
um

 o
n 

D
S

K
67

Q
T

V
N

1P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2020-01-30T19:09:25-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




