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§201.58

on its own initiative. If neither the ap-
plicant nor counsel for the Division or
Office of the Commission seeks review
and the Commission does not take re-
view on its own initiative, the initial
decision on the application shall be-
come a final decision of the Commis-
sion 30 days after it is issued. Whether
to review a decision is a matter within
the discretion of the Commission. If re-
view is taken, the Commission will
issue a final decision on the applica-
tion or remand the application to the
administrative law judge for further
proceedings.

[47 FR 610, Jan. 6, 1982, as amended at 60 FR
32795, June 23, 1995]

§201.58 dJudicial review.

Judicial review of final Commission
decisions on awards may be sought as
provided in 5 U.S.C. 504(c)(2).

§201.59 Payment of award.

An applicant seeking payment of an
award shall submit to the Chief Finan-
cial Officer of the Commission a copy
of the Commission’s final decision
granting the award, accompanied by a
sworn statement that the applicant
will not seek review of the decision in
the United States courts. The Commis-
sion will pay the amount awarded to
the applicant as authorized by law, un-
less judicial review of the award has
been sought by the applicant.

[54 FR 53052, Dec. 27, 1989, as amended at 76
FR 60372, Sept. 29, 2011]

§201.60 [Reserved]
Subpart C [Reserved]
Subpart D—Rules of Practice

AUTHORITY: 15 U.S.C. 77, 77g, T7h, 7Th-1,
773, T7s, TTu, T7sss, T7ttt, 78c(b), 78d-1, 78d-2,
781, 78m, 78n, 780(d), 780-3, 78s, T8u-2, 78u-3,
78v, 78w, 80a-8, 80a-9, 80a-37, 80a-38, 80a-39,
80a-40, 80a-41, 80a—44, 80b-3, 80b-9, 80b-11, 80b—
12, 7202, 7215, and 7217.

SOURCE: 60 FR 32796, June 23, 1995, unless
otherwise noted.
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GENERAL RULES

§201.100 Scope of the rules of practice.

(a) Unless provided otherwise, these
Rules of Practice govern proceedings
before the Commission under the stat-
utes that it administers.

(b) These rules do not apply to:

(1) Investigations, except where made
specifically applicable by the Rules Re-
lating to Investigations, part 203 of
this chapter; or

(2) Actions taken by the duty officer
pursuant to delegated authority under
17 CFR 200.43.

(3) Initiation of proceedings for SRO
proposed rule changes under 17 CFR
201.700-701, except where made specifi-
cally applicable therein.

(¢c) The Commission, upon its deter-
mination that to do so would serve the
interests of justice and not result in
prejudice to the parties to the pro-
ceeding, may by order direct, in a par-
ticular proceeding, that an alternative
procedure shall apply or that compli-
ance with an otherwise applicable rule
is unnecessary.

[60 FR 32796, June 23, 1995; 60 FR 46499, Sept.
7, 1995, as amended at 69 FR 13175, Mar. 19,
2004; 76 FR 4070, Jan. 24, 2011]

§201.101 Definitions.

(a) For purposes of these Rules of
Practice, unless explicitly stated to the
contrary:

(1) Commission means the United
States Securities and Exchange Com-
mission, or a panel of Commissioners
constituting a quorum of the Commis-
sion, or a single Commissioner acting
as duty officer pursuant to 17 CFR
200.43;

(2) Counsel means any attorney rep-
resenting a party or any other person
representing a party pursuant to
§201.102(b);

(3) Disciplinary proceeding means an
action pursuant to §201.102(e);

(4) Enforcement proceeding means an
action, initiated by an order insti-
tuting proceedings, held for the pur-
pose of determining whether or not a
person is about to violate, has violated,
has caused a violation of, or has aided
or abetted a violation of any statute or
rule administered by the Commission,
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or whether to impose a sanction as de-
fined in Section 551(10) of the Adminis-
trative Procedure Act, 5 U.S.C. 551(10);

(5) Hearing officer means an adminis-
trative law judge, a panel of Commis-
sioners constituting less than a
quorum of the Commission, an indi-
vidual Commissioner, or any other per-
son duly authorized to preside at a
hearing;

(6) Interested division means a division
or an office assigned primary responsi-
bility by the Commission to partici-
pate in a particular proceeding;

(T) Order instituting proceedings means
an order issued by the Commission
commencing a proceeding or an order
issued by the Commission to hold a
hearing;

(8) Party means the interested divi-
sion, any person named as a respondent
in an order instituting proceedings,
any applicant named in the caption of
any order, persons entitled to notice in
a stop order proceeding as set forth in
§201.200(a)(2) or any person seeking
Commission review of a decision;

(9) Proceeding means any agency
process initiated:

(i) By an order
ceedings; or

(ii) By the filing, pursuant to
§201.410, of a petition for review of an
initial decision by a hearing officer; or

(iii) By the filing, pursuant to
§201.420, of an application for review of
a self-regulatory organization deter-
mination; or

(iv) By the filing, pursuant to
§201.430, of a notice of intention to file
a petition for review of a determina-
tion made pursuant to delegated au-
thority; or

(v) By the filing, pursuant to §201.440,
of an application for review of a deter-
mination by the Public Company Ac-
counting Oversight Board; or

(vi) By the filing, pursuant to §242.601
of this chapter, of an application for re-
view of an action or failure to act in
connection with the implementation or
operation of any effective transaction
reporting plan; or

(vii) By the filing, pursuant to
§242.608 of this chapter, of an applica-
tion for review of an action taken or
failure to act in connection with the
implementation or operation of any ef-

instituting pro-

§201.102

fective national market system plan;
or

(viii) By the filing, pursuant to Sec-
tion 11A(b)(5) of the Securities Ex-
change Act of 1934, of an application
for review of a determination of a reg-
istered securities information proc-
essor;

(10) Secretary means the Secretary of
the Commission;

(11) Temporary sanction means a tem-
porary cease-and-desist order or a tem-
porary suspension of the registration of
a broker, dealer, municipal securities
dealer, government securities broker,
government securities dealer, or trans-
fer agent pending final determination
whether the registration shall be re-
voked; and

(12) Board means the Public Company
Accounting Oversight Board.

(b) [Reserved]

[60 FR 32796, June 23, 1995, as amended at 69
FR 13175, Mar. 19, 2004; 70 FR 37617, June 29,
2005]

§201.102 Appearance and practice be-
fore the Commission.

A person shall not be represented be-
fore the Commission or a hearing offi-
cer except as stated in paragraphs (a)
and (b) of this section or as otherwise
permitted by the Commission or a
hearing officer.

(a) Representing oneself. In any pro-
ceeding, an individual may appear on
his or her own behalf.

(b) Representing others. In any pro-
ceeding, a person may be represented
by an attorney at law admitted to
practice before the Supreme Court of
the United States or the highest court
of any State (as defined in Section
3(a)(16) of the Exchange Act, 15 U.S.C.
78c(a)(16)); a member of a partnership
may represent the partnership; a bona
fide officer of a corporation, trust or
association may represent the corpora-
tion, trust or association; and an offi-
cer or employee of a state commission
or of a department or political subdivi-
sion of a state may represent the state
commission or the department or polit-
ical subdivision of the state.

(c) Former Commission employees.
Former employees of the Commission
must comply with the restrictions on
practice contained in the Commission’s
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Conduct Regulation, Subpart M, 17
CFR 200.735.

(d) Designation of address for service;
notice of appearance; power of attorney;
withdrawal—(1) Representing oneself.
When an individual first makes any fil-
ing or otherwise appears on his or her
own behalf before the Commission or a
hearing officer in a proceeding as de-
fined in §201.101(a), he or she shall file
with the Commission, or otherwise
state on the record, and keep current,
an address at which any notice or other
written communication required to be
served upon him or her or furnished to
him or her may be sent and a telephone
number where he or she may be
reached during business hours.

(2) Representing others. When a person
first makes any filing or otherwise ap-
pears in a representative capacity be-
fore the Commission or a hearing offi-
cer in a proceeding as defined in
§201.101(a), that person shall file with
the Commission, and keep current, a
written notice stating the name of the
proceeding; the representative’s name,
business address and telephone num-
ber; and the name and address of the
person or persons represented.

(3) Power of attorney. Any individual
appearing or practicing before the
Commission in a representative capac-
ity may be required to file a power of
attorney with the Commission showing
his or her authority to act in such ca-
pacity.

(4) Withdrawal. Any person seeking to
withdraw his or her appearance in a
representative capacity shall file a no-
tice of withdrawal with the Commis-
sion or the hearing officer. The notice
shall state the name, address, and tele-
phone number of the withdrawing rep-
resentative; the name, address, and
telephone number of the person for
whom the appearance was made; and
the effective date of the withdrawal. If
the person seeking to withdraw knows
the name, address, and telephone num-
ber of the new representative, or knows
that the person for whom the appear-
ance was made intends to represent
him- or herself, that information shall
be included in the notice. The notice
must be served on the parties in ac-
cordance with §201.150. The notice shall
be filed at least five days before the

17 CFR Ch. Il (4-1-14 Edition)

proposed effective date of the with-
drawal.

(e) Suspension and disbarment—(1)
Generally. The Commission may cen-
sure a person or deny, temporarily or
permanently, the privilege of appear-
ing or practicing before it in any way
to any person who is found by the Com-
mission after notice and opportunity
for hearing in the matter:

(i) Not to possess the requisite quali-
fications to represent others; or

(ii) To be lacking in character or in-
tegrity or to have engaged in unethical
or improper professional conduct; or

(iii) To have willfully violated, or
willfully aided and abetted the viola-
tion of any provision of the Federal se-
curities laws or the rules and regula-
tions thereunder.

(iv) With respect to persons licensed
to practice as accountants, ‘‘improper
professional conduct” under
§201.102(e)(1)(ii) means:

(A) Intentional or knowing conduct,
including reckless conduct, that re-
sults in a violation of applicable pro-
fessional standards; or

(B) Either of the following two types
of negligent conduct:

(I) A single instance of highly unrea-
sonable conduct that results in a viola-
tion of applicable professional stand-
ards in circumstances in which an ac-
countant knows, or should know, that
heightened scrutiny is warranted.

(2) Repeated instances of unreason-
able conduct, each resulting in a viola-
tion of applicable professional stand-
ards, that indicate a lack of com-
petence to practice before the Commis-
sion.

(2) Certain professionals and convicted
persons. Any attorney who has been
suspended or disbarred by a court of
the United States or of any State; or
any person whose license to practice as
an accountant, engineer, or other pro-
fessional or expert has been revoked or
suspended in any State; or any person
who has been convicted of a felony or a
misdemeanor involving moral turpi-
tude shall be forthwith suspended from
appearing or practicing before the
Commission. A disbarment, suspension,
revocation or conviction within the
meaning of this section shall be
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deemed to have occurred when the dis-
barring, suspending, revoking or con-
victing agency or tribunal enters its
judgment or order, including a judg-
ment or order on a plea of nolo
contendere, regardless of whether an
appeal of such judgment or order is
pending or could be taken.

(3) Temporary suspensions. An order of
temporary suspension shall become ef-
fective upon service on the respondent.
No order of temporary suspension shall
be entered by the Commission pursuant
to paragraph (e)(3)(i) of this section
more than 90 days after the date on
which the final judgment or order en-
tered in a judicial or administrative
proceeding described in paragraph
(e)(3)(1)(A) or (e)(3)([1)(B) of this section
has become effective, whether upon
completion of review or appeal proce-
dures or because further review or ap-
peal procedures are no longer avail-
able.

(i) The Commission, with due regard
to the public interest and without pre-
liminary hearing, may, by order, tem-
porarily suspend from appearing or
practicing before it any attorney, ac-
countant, engineer, or other profes-
sional or expert who has been by name:

(A) Permanently enjoined by any
court of competent jurisdiction, by rea-
son of his or her misconduct in an ac-
tion brought by the Commission, from
violating or aiding and abetting the
violation of any provision of the Fed-
eral securities laws or of the rules and
regulations thereunder; or

(B) Found by any court of competent
jurisdiction in an action brought by
the Commission to which he or she is a
party or found by the Commission in
any administrative proceeding to
which he or she is a party to have vio-
lated (unless the violation was found
not to have been willful) or aided and
abetted the violation of any provision
of the Federal securities laws or of the
rules and regulations thereunder.

(ii) Any person temporarily sus-
pended from appearing and practicing
before the Commission in accordance
with paragraph (e)(3)(i) of this section
may, within 30 days after service upon
him or her of the order of temporary
suspension, petition the Commission to
lift the temporary suspension. If no pe-
tition has been received by the Com-

§201.102

mission within 30 days after service of
the order, the suspension shall become
permanent.

(iii) Within 30 days after the filing of
a petition in accordance with para-
graph (e)(3)(ii) of this section, the Com-
mission shall either lift the temporary
suspension, or set the matter down for
hearing at a time and place designated
by the Commission, or both, and, after
opportunity for hearing, may censure
the petitioner or disqualify the peti-
tioner from appearing or practicing be-
fore the Commission for a period of
time or permanently. In every case in
which the temporary suspension has
not been lifted, every hearing held and
other action taken pursuant to this
paragraph (e)(3) shall be expedited in
accordance with §201.500. If the hearing
is held before a hearing officer, the
time limits set forth in §201.540 will
govern review of the hearing officer’s
initial decision.

(iv) In any hearing held on a petition
filed in accordance with paragraph
(e)(3)(ii) of this section, the staff of the
Commission shall show either that the
petitioner has been enjoined as de-
scribed in paragraph (e)(3)(i)(A) of this
section or that the petitioner has been
found to have committed or aided and
abetted violations as described in para-
graph (e)(3)(i)(B) of this section and
that showing, without more, may be
the basis for censure or disqualifica-
tion. Once that showing has been made,
the burden shall be upon the petitioner
to show cause why he or she should not
be censured or temporarily or perma-
nently disqualified from appearing and
practicing before the Commission. In
any such hearing, the petitioner may
not contest any finding made against
him or her or fact admitted by him or
her in the judicial or administrative
proceeding upon which the proceeding
under this paragraph (e)(3) is predi-
cated. A person who has consented to
the entry of a permanent injunction as
described in paragraph (e)(3)(i)(A) of
this section without admitting the
facts set forth in the complaint shall
be presumed for all purposes under this
paragraph (e)(3) to have been enjoined
by reason of the misconduct alleged in
the complaint.

(4) Filing of prior orders. Any person
appearing or practicing before the
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Commission who has been the subject
of an order, judgment, decree, or find-
ing as set forth in paragraph (e)(3) of
this section shall promptly file with
the Secretary a copy thereof (together
with any related opinion or statement
of the agency or tribunal involved).
Failure to file any such paper, order,
judgment, decree or finding shall not
impair the operation of any other pro-
vision of this section.

(5) Reinstatement. (i) An application
for reinstatement of a person perma-
nently suspended or disqualified under
paragraph (e)(1) or (e)(3) of this section
may be made at any time, and the ap-
plicant may, in the Commission’s dis-
cretion, be afforded a hearing; however,
the suspension or disqualification shall
continue unless and until the applicant
has been reinstated by the Commission
for good cause shown.

(ii) Any person suspended under para-
graph (e)(2) of this section shall be re-
instated by the Commission, upon ap-
propriate application, if all the grounds
for application of the provisions of that
paragraph are subsequently removed
by a reversal of the conviction or ter-
mination of the suspension, disbar-
ment, or revocation. An application for
reinstatement on any other grounds by
any person suspended under paragraph
(e)(2) of this section may be filed at
any time and the applicant shall be ac-
corded an opportunity for a hearing in
the matter; however, such suspension
shall continue unless and until the ap-
plicant has been reinstated by order of
the Commission for good cause shown.

(6) Other proceedings not precluded. A
proceeding brought under paragraph
(e)(1), (e)2) or (e)3) of this section
shall not preclude another proceeding
brought under these same paragraphs.

(7) Public hearings. All hearings held
under this paragraph (e) shall be public
unless otherwise ordered by the Com-
mission on its own motion or after con-
sidering the motion of a party.

(f) Practice defined. For the purposes
of these Rules of Practice, practicing
before the Commission shall include,
but shall not be limited to:

(1) Transacting any business with the
Commission; and

(2) The preparation of any statement,
opinion or other paper by any attor-
ney, accountant, engineer or other pro-
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fessional or expert, filed with the Com-
mission in any registration statement,
notification, application, report or
other document with the consent of
such attorney, accountant, engineer or
other professional or expert.

[60 FR 32796, June 23, 1995, as amended at 63
FR 57122, Oct. 26, 1998; 69 FR 13176, Mar. 19,
2004; 70 FR 72569, Dec. 5, 2005]

§201.103 Construction of rules.

(a) The Rules of Practice shall be
construed and administered to secure
the just, speedy, and inexpensive deter-
mination of every proceeding.

(b) In any particular proceeding, to
the extent that there is a conflict be-
tween these rules and a procedural re-
quirement contained in any statute, or
any rule or form adopted thereunder,
the latter shall control.

(c) For purposes of these rules:

(1) Any term in the singular includes
the plural, and any term in the plural
includes the singular, if such use would
be appropriate;

(2) Any use of a masculine, feminine,
or neuter gender encompasses such
other genders as would be appropriate;
and

(3) Unless the context requires other-
wise, counsel for a party may take any
action required or permitted to be
taken by such party.

§201.104 Business hours.

The Headquarters office of the Com-
mission, at 100 F Street, NE., Wash-
ington, DC 20549, is open each day, ex-
cept Saturdays, Sundays, and Federal
legal holidays, from 9 a.m. to 5:30 p.m.,
Eastern Standard Time or Eastern
Daylight Saving Time, whichever is
currently in effect in Washington, D.C.
Federal legal holidays consist of New
Year’s Day; Birthday of Martin Luther
King, Jr.; Presidents Day; Memorial
Day; Independence Day; Labor Day; Co-
lumbus Day; Veterans Day; Thanks-
giving Day; Christmas Day; and any
other day appointed as a holiday in
Washington, D.C. by the President or
the Congress of the United States.

[60 FR 32796, June 23, 1995, as amended at 70
FR 72569, Dec. 5, 2005]
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§201.110 Presiding officer.

All proceedings shall be presided over
by the Commission or, if the Commis-
sion so orders, by a hearing officer.
When the Commission designates that
the hearing officer shall be an adminis-
trative law judge, the Chief Adminis-
trative Law Judge shall select, pursu-
ant to 17 CFR 200.30-10, the administra-
tive law judge to preside.

§201.111 Hearing officer: Authority.

The hearing officer shall have the au-
thority to do all things necessary and
appropriate to discharge his or her du-
ties. No provision of these Rules of
Practice shall be construed to limit the
powers of the hearing officer provided
by the Administrative Procedure Act, 5
U.S.C. 556, 557. The powers of the hear-
ing officer include, but are not limited
to, the following:

(a) Administering oaths and affirma-
tions;

(b) Issuing subpoenas authorized by
law and revoking, quashing, or modi-
fying any such subpoena;

(c) Receiving relevant evidence and
ruling upon the admission of evidence
and offers of proof;

(d) Regulating the course of a pro-
ceeding and the conduct of the parties
and their counsel;

(e) Holding prehearing and other con-
ferences as set forth in §201.221 and re-
quiring the attendance at any such
conference of at least one representa-
tive of each party who has authority to
negotiate concerning the resolution of
issues in controversy;

(f) Recusing himself or herself upon
motion made by a party or upon his or
her own motion;

(g) Ordering, in his or her discretion,
in a proceeding involving more than
one respondent, that the interested di-
vision indicate, on the record, at least
one day prior to the presentation of
any evidence, each respondent against
whom that evidence will be offered;

(h) Subject to any limitations set
forth elsewhere in these Rules of Prac-
tice, considering and ruling upon all
procedural and other motions, includ-
ing a motion to correct a manifest
error of fact in the initial decision. A
motion to correct is properly filed
under this Rule only if the basis for the
motion is a patent misstatement of

§201.120

fact in the initial decision. Any motion
to correct must be filed within ten
days of the initial decision. A brief in
opposition may be filed within five
days of a motion to correct. The hear-
ing officer shall have 20 days from the
date of filing of any brief in opposition
filed to rule on a motion to correct;

(i) Preparing an initial decision as
provided in §201.360;

(j) Upon notice to all parties, reopen-
ing any hearing prior to the filing of an
initial decision therein, or, if no initial
decision is to be filed, prior to the time
fixed for the filing of final briefs with
the Commission; and

(k) Informing the parties as to the
availability of one or more alternative
means of dispute resolution, and en-
couraging the use of such methods.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13176, Mar. 19, 2004; 70 FR 72569, Dec. 5,
2005]

§201.112 Hearing officer: Disqualifica-
tion and withdrawal.

(a) Notice of disqualification. At any
time a hearing officer believes himself
or herself to be disqualified from con-
sidering a matter, the hearing officer
shall issue a notice stating that he or
she is withdrawing from the matter
and setting forth the reasons therefor.

(b) Motion for withdrawal. Any party
who has a reasonable, good faith basis
to believe that a hearing officer has a
personal bias, or is otherwise disquali-
fied from hearing a case, may make a
motion to the hearing officer that the
hearing officer withdraw. The motion
shall be accompanied by an affidavit
setting forth in detail the facts alleged
to constitute grounds for disqualifica-
tion. If the hearing officer finds him-
self or herself not disqualified, he or
she shall so rule and shall continue to
preside over the proceeding.

§201.120 Ex parte communications.

(a) Except to the extent required for
the disposition of ex parte matters as
authorized by law, the person presiding
over an evidentiary hearing may not:

(1) Consult a person or party on a
fact in issue, unless on notice and op-
portunity for all parties to participate;
or

(2) Be responsible to or subject to the
supervision or direction of an employee
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or agent engaged in the performance of
investigative or prosecuting functions
for the Commission.

(b) The Commission’s code of behav-
ior regarding exr parte communications
between persons outside the Commis-
sion and decisional employees, 17 CFR
200.110 through 200.114, governs other
prohibited communications during a
proceeding conducted under the Rules
of Practice.

§201.121 Separation of functions.

Any Commission officer, employee or
agent engaged in the performance of
investigative or prosecutorial func-
tions for the Commission in a pro-
ceeding as defined in §201.101(a) may
not, in that proceeding or one that is
factually related, participate or advise
in the decision, or in Commission re-
view of the decision pursuant to Sec-
tion 557 of the Administrative Proce-
dure Act, 5 U.S.C. 557, except as a wit-
ness or counsel in the proceeding.

§201.140 Commission orders and deci-
sions: Signature and availability.

(a) Signature required. All orders and
decisions of the Commission shall be
signed by the Secretary or any other
person duly authorized by the Commis-
sion.

(b) Availability for inspection. Each
order and decision shall be available
for inspection by the public from the
date of entry, unless the order or deci-
sion is nonpublic. A nonpublic order or
decision shall be available for inspec-
tion by any person entitled to inspect
it from the date of entry.

(c) Date of entry of orders. The date of
entry of a Commission order shall be
the date the order is signed. Such date
shall be reflected in the caption of the
order, or if there is no caption, in the
order itself.

§201.141 Orders and decisions: Service
of orders instituting proceedings
and other orders and decisions.

(a) Service of an order instituting pro-
ceedings—(1) By whom made. The Sec-
retary, or another duly authorized offi-
cer of the Commission, shall serve a
copy of an order instituting pro-
ceedings on each person named in the
order as a party. The Secretary may di-
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rect an interested division to assist in
making service.

(2) How made—(i) To individuals. No-
tice of a proceeding shall be made to an
individual by delivering a copy of the
order instituting proceedings to the in-
dividual or to an agent authorized by
appointment or by law to receive such
notice. Delivery means—handing a copy
of the order to the individual; or leav-
ing a copy at the individual’s office
with a clerk or other person in charge
thereof; or leaving a copy at the indi-
vidual’s dwelling house or usual place
of abode with some person of suitable
age and discretion then residing there-
in; or sending a copy of the order ad-
dressed to the individual by U.S. Postal
Service certified, registered or Express
Mail and obtaining a confirmation of
receipt; or giving confirmed tele-
graphic notice.

(ii) To corporations or entities. Notice
of a proceeding shall be made to a per-
son other than a natural person by de-
livering a copy of the order instituting
proceedings to an officer, managing or
general agent, or any other agent au-
thorized by appointment or law to re-
ceive such notice, by any method speci-
fied in paragraph (a)(2)(i) of this sec-
tion, or, in the case of an issuer of a
class of securities registered with the
Commission, by sending a copy of the
order addressed to the most recent ad-
dress shown on the entity’s most re-
cent filing with the Commission by
U.S. Postal Service certified, reg-
istered, or Express Mail and obtaining
a confirmation of attempted delivery.

(iii) Upon persons registered with the
Commission. In addition to any other
method of service specified in para-
graph (a)(2) of this section, notice may
be made to a person currently reg-
istered with the Commission as a
broker, dealer, municipal securities
dealer, government securities broker,
government securities dealer, invest-
ment adviser, investment company or
transfer agent by sending a copy of the
order addressed to the most recent
business address shown on the person’s
registration form by U.S. Postal Serv-
ice certified, registered or Express Mail
and obtaining a confirmation of at-
tempted delivery.

(iv) Upon persons in a foreign country.
Notice of a proceeding to a person in a
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foreign country may be made by any
method specified in paragraph (a)(2) of
this section, or by any other method
reasonably calculated to give notice,
provided that the method of service
used is not prohibited by the law of the
foreign country.

(v) In stop order proceedings. Notwith-
standing any other provision of para-
graph (a)(2) of this section, in pro-
ceedings pursuant to Sections 8 or 10 of
the Securities Act of 1933, 15 U.S.C. 7TTh
or 77j, or Sections 305 or 307 of the
Trust Indenture Act of 1939, 15 U.S.C.
T7eee or 77ggg, notice of the institution
of proceedings shall be made by per-
sonal service or confirmed telegraphic
notice, or a waiver obtain pursuant to
paragraph (a)(4) of this section.

(vi) To persons registered with self-reg-
ulatory organizations. Notice of a pro-
ceeding shall be made to a person reg-
istered with a self-regulatory organiza-
tion by any method specified in para-
graph (a)(2)(i) of this section, or by
sending a copy of the order addressed
to the most recent address for the per-
son shown in the Central Registration
Depository by U.S. Postal Service cer-
tified, registered, or Express Mail and
obtaining a confirmation of attempted
delivery.

(3) Record of service. The Secretary
shall maintain a record of service on
parties (in hard copy or computerized
format), identifying the party given
notice, the method of service, the date
of service, the address to which service
was made, and the person who made
service. If service is made in person,
the certificate of service shall state, if
available, the name of the individual to
whom the order was given. If service is
made by U.S. Postal Service certified
or Express Mail, the Secretary shall
maintain the confirmation of receipt
or of attempted delivery. If service is
made to an agent authorized by ap-
pointment to receive service, the cer-
tificate of service shall be accompanied
by evidence of the appointment.

(4) Waiver of service. In lieu of service
as set forth in paragraph (a)(2) of this
section, the party may be provided a
copy of the order instituting pro-
ceedings by first class mail or other re-
liable means if a waiver of service is
obtained from the party and placed in
the record.

§201.150

(b) Service of orders or decisions other
than an order instituting proceedings.
Written orders or decisions issued by
the Commission or by a hearing officer
shall be served promptly on each party
pursuant to any method of service au-
thorized under paragraph (a) of this
section or §201.150(c)(1)—(3). Such orders
or decisions may also be served by fac-
simile transmission if the party to be
served has agreed to accept such serv-
ice in a writing, signed by the party,
and has provided the Commission with
information concerning the facsimile
machine telephone number and hours
of facsimile machine operation. Service
of orders or decisions by the Commis-
sion, including those entered pursuant
to delegated authority, shall be made
by the Secretary or, as authorized by
the Secretary, by a member of an in-
terested division. Service of orders or
decisions issued by a hearing officer
shall be made by the Secretary or the
hearing officer.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13176, Mar. 19, 2004; 70 FR 72569, Dec. 5,
2005]

§201.150 Service of papers by parties.

(a) When required. In every pro-
ceeding as defined in §201.101(a), each
paper, including each notice of appear-
ance, written motion, brief, or other
written communication, shall be served
upon each party in the proceeding in
accordance with the provisions of this
section; provided, however, that absent
an order to the contrary, no service
shall be required for motions which
may be heard ex parte.

(b) Upon a person represented by coun-
sel. Whenever service is required to be
made upon a person represented by
counsel who has filed a notice of ap-
pearance pursuant to §201.102, service
shall be made pursuant to paragraph
(c) of this section upon counsel, unless
service upon the person represented is
ordered by the Commission or the hear-
ing officer.

(¢c) How made. Service shall be made
by delivering a copy of the filing. Deliv-
ery means:

(1) Personal service—handing a copy
to the person required to be served; or
leaving a copy at the person’s office
with a clerk or other person in charge
thereof, or, if there is no one in charge,
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leaving it in a conspicuous place there-
in; or, if the office is closed or the per-
son to be served has no office, leaving
it at the person’s dwelling house or
usual place of abode with some person
of suitable age and discretion then re-
siding therein;

(2) Mailing the papers through the
U.S. Postal Service by first class, reg-
istered, or certified mail or Express
Mail delivery addressed to the person;

(3) Sending the papers through a
commercial courier service or express
delivery service; or

(4) Transmitting the papers by fac-
simile transmission where the fol-
lowing conditions are met:

(i) The persons so serving each other
have provided the Commission and the
parties with notice of the facsimile ma-
chine telephone number to be used and
the hours of facsimile machine oper-
ation;

(ii) The transmission is made at such
a time that it is received during the
Commission’s business hours as defined
in §201.104; and

(iii) The sender of the transmission
previously has not been served in ac-
cordance with §201.150 with a written
notice from the recipient of the trans-
mission declining service by facsimile
transmission.

(d) When service is complete. Personal
service, service by U.S. Postal Service
Express Mail or service by a commer-
cial courier or express delivery service
is complete upon delivery. Service by
mail is complete upon mailing. Service
by facsimile is complete upon con-
firmation of transmission by delivery
of a manually signed receipt.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13176, Mar. 19, 2004]

§201.151 Filing of papers with the
Commission: Procedure.

(a) When to file. All papers required to
be served by a party upon any person
shall be filed contemporaneously with
the Commission. Papers required to be
filed with the Commission must be re-
ceived within the time limit, if any, for
such filing. Filing with the Commis-
sion may be made by facsimile trans-
mission if the party also contempora-
neously transmits to the Commission a
non-facsimile original with a manual
signature. However, any person filing
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with the Commission by facsimile
transmission will be responsible for as-
suring that the Commission receives a
complete and legible filing within the
time limit set for such filing.

(b) Where to file. Filing of papers with
the Commission shall be made by filing
them with the Secretary. When a pro-
ceeding is assigned to a hearing officer,
a person making a filing with the Sec-
retary shall promptly provide to the
hearing officer a copy of any such fil-
ing, provided, however, that the hear-
ing officer may direct or permit filings
to be made with him or her, in which
event the hearing officer shall note
thereon the filing date and promptly
provide the Secretary with either the
original or a copy of any such filings.

(¢c) To whom to direct the filing. Unless
otherwise provided, where the Commis-
sion has assigned a case to a hearing
officer, all motions, objections, appli-
cations or other filings made during a
proceeding prior to the filing of an ini-
tial decision therein, or, if no initial
decision is to be filed, prior to the time
fixed for the filing of briefs with the
Commission, shall be directed to and
decided by the hearing officer.

(d) Certificate of service. Papers filed
with the Commission or a hearing offi-
cer shall be accompanied by a certifi-
cate stating the name of the person or
persons served, the date of service, the
method of service and the mailing ad-
dress or facsimile telephone number to
which service was made, if not made in
person. If the method of service to any
party is different from the method of
service to any other party or the meth-
od for filing with the Commission, the
certificate shall state why a different
means of service was used.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13176, Mar. 19, 2004]

§201.152 Filing of papers: Form.

(a) Specifications. Papers filed in con-
nection with any proceeding as defined
in §201.101(a) shall:

(1) Be on one grade of unglazed white
paper measuring 8% x 11 inches, except
that, to the extent that the reduction
of larger documents would render them
illegible, such documents may be filed
on larger paper;

(2) Be typewritten or printed in 12-
point or larger typeface or otherwise
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reproduced by a process that produces
permanent and plainly legible copies;

(3) Include at the head of the paper,
or on a title page, the name of the
Commission, the title of the pro-
ceeding, the names of the parties, the
subject of the particular paper or
pleading, and the file number assigned
to the proceeding;

(4) Be paginated with left hand mar-
gins at least 1 inch wide, and other
margins of at least 1 inch;

(56) Be double-spaced, with single-
spaced footnotes and single-spaced in-
dented quotations; and

(6) Be stapled, clipped or otherwise
fastened in the upper left corner.

(b) Signature required. All papers must
be dated and signed as provided in
§201.153.

(c) Suitability for recordkeeping. Docu-
ments which, in the opinion of the
Commission, are not suitable for com-
puter scanning or microfilming may be
rejected.

(d) Number of copies. An original and
three copies of all papers shall be filed,
unless filing is made by facsimile in ac-
cordance with §201.151. If filing is made
by facsimile, the filer shall also trans-
mit to the Office of the Secretary one
non-facsimile original with a manual
signature, contemporaneously with the
facsimile transmission. The non-fac-
simile original must be accompanied
by a statement of the date on which,
and the facsimile number to which, the
party made transmission of the fac-
simile filing.

(e) Form of briefs. All briefs con-
taining more than 10 pages shall in-
clude a table of contents, an alphabet-
ized table of cases, a table of statutes,
and a table of other authorities cited,
with references to the pages of the
brief wherein they are cited.

(f) Scandalous or impertinent matter.
Any scandalous or impertinent matter
contained in any brief or pleading or in
connection with any oral presentation
in a proceeding may be stricken on
order of the Commission or the hearing
officer.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13176, Mar. 19, 2004; 70 FR 72569, Dec. 5,
2005]

§201.154

§201.153 Filing of papers: Signature
requirement and effect.

(a) General requirements. Following
the issuance of an order instituting
proceedings, every filing of a party rep-
resented by counsel shall be signed by
at least one counsel of record in his or
her name and shall state that counsel’s
business address and telephone num-
ber. A party who acts as his or her own
counsel shall sign his or her individual
name and state his or her address and
telephone number on every filing.

(b) Effect of signature. (1) The signa-
ture of a counsel or party shall con-
stitute a certification that:

(i) the person signing the filing has
read the filing;

(ii) to the best of his or her knowl-
edge, information, and belief, formed
after reasonable inquiry, the filing is
well grounded in fact and is warranted
by existing law or a good faith argu-
ment for the extension, modification,
or reversal of existing law; and

(iii) the filing is not made for any im-
proper purpose, such as to harass or to
cause unnecessary delay or needless in-
crease in the cost of adjudication.

(2) If a filing is not signed, the hear-
ing officer or the Commission shall
strike the filing, unless it is signed
promptly after the omission is called
to the attention of the person making
the filing.

§201.154 Motions.

(a) Generally. Unless made during a
hearing or conference, a motion shall
be in writing, shall state with particu-
larity the grounds therefor, shall set
forth the relief or order sought, and
shall be accompanied by a written brief
of the points and authorities relied
upon. All written motions shall be
served in accordance with §201.150, be
filed in accordance with §201.151, meet
the requirements of §201.152, and be
signed in accordance with §201.153. The
Commission or the hearing officer may
order that an oral motion be submitted
in writing. Unless otherwise ordered by
the Commission or the hearing officer,
if a motion is properly made to the
Commission concerning a proceeding
to which a hearing officer is assigned,
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the proceeding before the hearing offi-
cer shall continue pending the deter-
mination of the motion by the Com-
mission. No oral argument shall be
heard on any motion unless the Com-
mission or the hearing officer other-
wise directs.

(b) Opposing and reply briefs. Except
as provided in §201.401, briefs in opposi-
tion to a motion shall be filed within
five days after service of the motion.
Reply briefs shall be filed within three
days after service of the opposition.

(c) Length limitation. No motion (to-
gether with the brief in support of the
motion), brief in opposition to the mo-
tion, or reply brief shall exceed 7,000
words, exclusive of any table of con-
tents or table of authorities. The word
limit shall not apply to any addendum
that consists solely of copies of appli-
cable cases, pertinent legislative provi-
sions or rules, or relevant exhibits. Re-
quests for leave to file motions and
briefs in excess of 7,000 words are
disfavored. A motion or brief, together
with any accompanying brief, that does
not exceed 15 pages in length, exclusive
of pages containing the table of con-
tents, table of authorities, and any ad-
dendum that consists solely of copies
of applicable cases, pertinent legisla-
tive provisions, or rules and exhibits,
but inclusive of pleadings incorporated
by reference, is presumptively consid-
ered to contain no more than 7,000
words. Any motion or brief that ex-
ceeds these page limits must include a
certificate by the attorney, or an un-
represented party, stating that the
document complies with the length
limitation set forth in this paragraph
and stating the number of words in the
document. The person preparing the
certificate may rely on the word count
of a word-processing program to pre-
pare the document.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13177, Mar. 19, 2004; 70 FR 72569, Dec. 5,
2005]

§201.155 Default; motion to set aside
default.

(a) A party to a proceeding may be
deemed to be in default and the Com-
mission or the hearing officer may de-
termine the proceeding against that
party upon consideration of the record,
including the order instituting pro-
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ceedings, the allegations of which may
be deemed to be true, if that party
fails:

(1) To appear, in person or through a
representative, at a hearing or con-
ference of which that party has been
notified;

(2) To answer, to respond to a disposi-
tive motion within the time provided,
or otherwise to defend the proceeding;
or

(3) To cure a deficient filing within
the time specified by the commission
or the hearing officer pursuant to
§201.180(b).

(b) A motion to set aside a default
shall be made within a reasonable
time, state the reasons for the failure
to appear or defend, and specify the na-
ture of the proposed defense in the pro-
ceeding. In order to prevent injustice
and on such conditions as may be ap-
propriate, the hearing officer, at any
time prior to the filing of the initial
decision, or the Commission, at any
time, may for good cause shown set
aside a default.

§201.160 Time computation.

(a) Computation. In computing any
period of time prescribed in or allowed
by these Rules of Practice or by order
of the Commission, the day of the act,
event, or default from which the des-
ignated period of time begins to run
shall not be included. The last day of
the period so computed shall be in-
cluded unless it is a Saturday, Sunday,
or Federal legal holiday (as defined in
§201.104), in which event the period
runs until the end of the next day that
is not a Saturday, Sunday, or Federal
legal holiday. Intermediate Saturdays,
Sundays, and Federal legal holidays
shall be excluded from the computa-
tion when the period of time prescribed
or allowed is seven days or less, not in-
cluding any additional time allowed for
service by mail in paragraph (b) of this
section. If on the day a filing is to be
made, weather or other conditions have
caused the Secretary’s office or other
designated filing location to close, the
filing deadline shall be extended to the
end of the next day that is neither a
Saturday, a Sunday, nor a Federal
legal holiday.

(b) Additional time for service by mail.
If service is made by mail, three days
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shall be added to the prescribed period
for response unless an order of the
Commission or the hearing officer
specifies a date certain for filing. In
the event that an order of the Commis-
sion or the hearing officer specifies a
date certain for filing, no time shall be
added for service by mail.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13177, Mar. 19, 2004]

§201.161 Extensions of time, postpone-
ments and adjournments.

(a) Availability. Except as otherwise
provided by law, the Commission, at
any time, or the hearing officer, at any
time prior to the filing of his or her
initial decision or, if no initial decision
is to be filed, at any time prior to the
closing of the record, may, for good
cause shown, extend or shorten any
time limits prescribed by these Rules
of Practice for the filing of any papers
and may, consistent with paragraphs
(b) and (c) of this section, postpone or
adjourn any hearing.

(b) Considerations in  determining
whether to extend time limits or grant
postponements, adjournments and exten-
sions. (1) In considering all motions or
requests pursuant to paragraph (a) or
(b) of this section, the Commission or
the hearing officer should adhere to a
policy of strongly disfavoring such re-
quests, except in circumstances where
the requesting party makes a strong
showing that the denial of the request
or motion would substantially preju-
dice their case. In determining whether
to grant any requests, the Commaission
or hearing officer shall consider, in ad-
dition to any other relevant factors:

(i) The length of the proceeding to
date;

(ii) The number of postponements,
adjournments or extensions already
granted;

(iii) The stage of the proceedings at
the time of the request;

(iv) The impact of the request on the
hearing officer’s ability to complete
the proceeding in the time specified by
the Commission; and

(v) Any other such matters as justice
may require.

(2) To the extent that the Commis-
sion has chosen a timeline under which
the hearing would occur beyond the
statutory 60-day deadline, this policy

§201.161

of strongly disfavoring requests for
postponement will not apply to a re-
quest by a respondent to postpone com-
mencement of a cease and desist pro-
ceeding hearing beyond the statutory
60-day period.

(c)(1) Time limit. Postponements, ad-
journments or extensions of time for
filing papers shall not exceed 21 days
unless the Commission or the hearing
officer states on the record or sets
forth in a written order the reasons
why a longer period of time is nec-
essary.

(2) Stay pending Commission consider-
ation of offers of settlement. (i) If the
Commission staff and one or more re-
spondents in the proceeding file a joint
motion notifying the hearing officer
that they have agreed in principle to a
settlement on all major terms, then
the hearing officer shall stay the pro-
ceeding as to the settling respond-
ent(s), or in the discretion of the hear-
ing officer as to all respondents, pend-
ing completion of Commission consid-
eration of the settlement offer. Any
such stay will be contingent upon:

(A) The settling respondent(s) sub-
mitting to the Commission staff, with-
in fifteen business days of the stay, a
signed offer of settlement in conform-
ance with §201.240; and

(B) Within twenty business days of
receipt of the signed offer, the staff
submitting the settlement offer and ac-
companying recommendation to the
Commission for consideration.

(ii) If the parties fail to meet either
of these deadlines or if the Commission
rejects the offer of settlement, the
hearing officer must be promptly noti-
fied and, upon notification of the hear-
ing officer, the stay shall lapse and the
proceeding will continue. In the cir-
cumstance where:

(A) A hearing officer has granted a
stay because the parties have ‘‘agreed
in principle to a settlement;”

(B) The agreement in principle does
not materialize into a signed settle-
ment offer within 15 business days of
the stay; and

(C) The stay lapses, the hearing offi-
cer will not be required to grant an-
other stay related to the settlement
process until both parties have notified
the hearing officer in writing that a
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signed settlement offer has been pre-
pared, received by the Commission’s
staff, and will be submitted to the
Commission.

(iii) The granting of any stay pursu-
ant to this paragraph (c) shall not af-
fect any deadline set pursuant to
§201.360.

[60 FR 32796, June 23, 1995, as amended at 68
FR 35788, June 17, 2003]

§201.180

(a) Contemptuous conduct—(1) Subject
to exclusion or suspension. Contemp-
tuous conduct by any person before the
Commission or a hearing officer during
any proceeding, including any con-
ference, shall be grounds for the Com-
mission or the hearing officer to:

(i) Exclude that person from such
hearing or conference, or any portion
thereof; and/or

(ii) Summarily suspend that person
from representing others in the pro-
ceeding in which such conduct occurred
for the duration, or any portion, of the
proceeding.

(2) Review procedure. A person ex-
cluded from a hearing or conference, or
a counsel summarily suspended from
practice for the duration or any por-
tion of a proceeding, may seek review
of the exclusion or suspension by filing
with the Commission, within three
days of the exclusion or suspension
order, a motion to vacate the order.
The Commission shall consider such
motion on an expedited basis as pro-
vided in §201.500.

(3) Adjournment. Upon motion by a
party represented by counsel subject to
an order of exclusion or suspension, an
adjournment shall be granted to allow
the retention of new counsel. In deter-
mining the length of an adjournment,
the Commission or hearing officer shall
consider, in addition to the factors set
forth in §201.161, the availability of co-
counsel for the party or of other mem-
bers of a suspended counsel’s firm.

(b) Deficient filings; leave to cure defi-
ciencies. The Commission or the hear-
ing officer may reject, in whole or in
part, any filing that fails to comply
with any requirements of these Rules
of Practice or of any order issued in
the proceeding in which the filing was
made. Any such filings shall not be
part of the record. The Commission or

Sanctions.
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the hearing officer may direct a party
to cure any deficiencies and to resub-
mit the filing within a fixed time pe-
riod.

(c) Failure to make required filing or to
cure deficient filing. The Commission or
the hearing officer may enter a default
pursuant to §201.155, dismiss the case,
decide the particular matter at issue
against that person, or prohibit the in-
troduction of evidence or exclude testi-
mony concerning that matter if a per-
son fails:

(1) To make a filing required under
these Rules of Practice; or

(2) To cure a deficient filing within
the time specified by the Commission
or the hearing officer pursuant to para-
graph (b) of this section.

§201.190 Confidential treatment of in-
formation in certain filings.

(a) Application. An application for
confidential treatment pursuant to the
provisions of Clause 30 of Schedule A of
the Securities Act of 1933, 15 U.S.C.
T7aa(30), and Rule 406 thereunder, 17
CFR 230.406; Section 24(b)(2) of the Se-
curities Exchange Act of 1934, 15 U.S.C.
78x(b)(2), and Rule 24b-2 thereunder, 17
CFR 240.24b-2; Section 45(a) of the In-
vestment Company Act of 1940, 15
U.S.C. 80a—44(a), and Rule 45a-1 there-
under, 17 CFR 270.45a-1; or Section
210(a) of the Investment Advisers Act
of 1940, 15 U.S.C. 80b-10(a), shall be filed
with the Secretary. The application
shall be accompanied by a sealed copy
of the materials as to which confiden-
tial treatment is sought.

(b) Procedure for supplying additional
information. The applicant may be re-
quired to furnish in writing additional
information with respect to the
grounds for objection to public disclo-
sure. Failure to supply the information
so requested within 14 days from the
date of receipt by the applicant of a no-
tice of the information required shall
be deemed a waiver of the objection to
public disclosure of that portion of the
information to which the additional in-
formation relates, unless the Commis-
sion or the hearing officer shall other-
wise order for good cause shown at or
before the expiration of such 14-day pe-
riod.
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(c) Confidentiality of materials pending
final decision. Pending the determina-
tion of the application for confidential
treatment, transcripts, non-final or-
ders including an initial decision, if
any, and other materials in connection
with the application shall be placed
under seal; shall be for the confidential
use only of the hearing officer, the
Commission, the applicant, and any
other parties and counsel; and shall be
made available to the public only in
accordance with orders of the Commis-
sion.

(d) Public availability of orders. Any
final order of the Commission denying
or sustaining an application for con-
fidential treatment shall be made pub-
lic. Any prior findings or opinions re-
lating to an application for confiden-
tial treatment under this section shall
be made public at such time as the ma-
terial as to which confidentiality was
requested is made public.

[60 FR 32796, June 23, 1995, as amended at 76
FR 71875, Nov. 21, 2011]

§201.191 Adjudications not required to
be determined on the record after
notice and opportunity for hearing.

(a) Scope of the rule. This rule applies
to every case of adjudication, as de-
fined in 5 U.S.C. 551, pursuant to any
statute which the Commission admin-
isters, where adjudication is not re-
quired to be determined on the record
after notice and opportunity for hear-
ing and which the Commission has not
chosen to determine on the record after
notice and opportunity for hearing.

(b) Procedure. In every case of adju-
dication under paragraph (a) of this
section, the Commission shall give
prompt notice of any adverse action or
final disposition to any person who has
requested the Commission to make (or
not to make) any such adjudication,
and furnish to any such person a writ-
ten statement of reasons therefor. Ad-
ditional procedures may be specified in
rules relating to specific types of such
adjudications. Where any such rule
provides for the publication of a Com-
mission order, notice of the action or
disposition shall be deemed to be given
by such publication.

(c) Contents of the record. If the Com-
mission provides notice and oppor-
tunity for the submission of written

§201.192

comments by parties to the adjudica-
tion or, as the case may be, by other
interested persons, written comments
received on or before the closing date
for comments, unless accorded con-
fidential treatment pursuant to statute
or rule of the Commission, become a
part of the record of the adjudication.
The Commission, in its discretion, may
accept and include in the record writ-
ten comments filed with the Commis-
sion after the closing date.

§201.192 Rulemaking: Issuance,
amendment and repeal of rules of
general application.

(a) By petition. Any person desiring
the issuance, amendment or repeal of a
rule of general application may file a
petition therefor with the Secretary.
Such petition shall include a statement
setting forth the text or the substance
of any proposed rule or amendment de-
sired or specifying the rule the repeal
of which is desired, and stating the na-
ture of his or her interest and his or
her reasons for seeking the issuance,
amendment or repeal of the rule. The
Secretary shall acknowledge, in writ-
ing, receipt of the petition and refer it
to the appropriate division or office for
consideration and recommendation.
Such recommendations shall be trans-
mitted with the petition to the Com-
mission for such action as the Commis-
sion deems appropriate. The Secretary
shall notify the petitioner of the action
taken by the Commission.

(b) Notice of proposed issuance, amend-
ment or repeal of rules. Except where the
Commission finds that notice and pub-
lic procedure are impracticable, unnec-
essary, or contrary to the public inter-
est, whenever the Commission proposes
to issue, amend, or repeal any rule or
regulation of general application other
than an interpretive rule; general
statement of policy; or rule of agency
organization, procedure, or practice; or
any matter relating to agency manage-
ment or personnel or to public prop-
erty, loans, grants, benefits, or con-
tracts, there shall first be published in
the FEDERAL REGISTER a notice of the
proposed action. Such notice shall in-
clude:

(1) A statement of the time, place,
and nature of the rulemaking pro-
ceeding, with particular reference to
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the manner in which interested persons
shall be afforded the opportunity to
participate in such proceeding;

(2) Reference to the authority under
which the rule is proposed; and

(3) The terms or substance of the pro-
posed rule or a description of the sub-
jects and issues involved.

§201.193 Applications by barred indi-
viduals for consent to associate.

PRELIMINARY NOTE

This rule governs applications to the Com-
mission by certain persons, barred by Com-
mission order from association with brokers,
dealers, municipal securities dealers, govern-
ment securities brokers, government securi-
ties dealers, investment advisers, investment
companies or transfer agents, for consent to
become so associated. Applications made
pursuant to this section must show that the
proposed association would be consistent
with the public interest. In addition to the
information specifically required by the rule,
applications should be supplemented, where
appropriate, by written statements of indi-
viduals (other than the applicant) who are
competent to attest to the applicant’s char-
acter, employment performance, and other
relevant information. Intentional
misstatements or omissions of fact may con-
stitute criminal violations of 18 U.S.C. 1001 et
seq. and other provisions of law.

The nature of the supervision that an ap-
plicant will receive or exercise as an associ-
ated person with a registered entity is an im-
portant matter bearing upon the public in-
terest. In meeting the burden of showing
that the proposed association is consistent
with the public interest, the application and
supporting documentation must demonstrate
that the proposed supervision, procedures, or
terms and conditions of employment are rea-
sonably designed to prevent a recurrence of
the conduct that led to imposition of the
bar. As an associated person, the applicant
will be limited to association in a specified
capacity with a particular registered entity
and may also be subject to specific terms and
conditions.

Normally, the applicant’s burden of dem-
onstrating that the proposed association is
consistent with the public interest will be
difficult to meet where the applicant is to be
supervised by, or is to supervise, another
barred individual. In addition, where an ap-
plicant wishes to become the sole proprietor
of a registered entity and thus is seeking
Commission consent notwithstanding an ab-
sence of supervision, the applicant’s burden
will be difficult to meet.

In addition to the factors set forth in para-
graph (d) of this section, the Commission
will consider the nature of the findings that
resulted in the bar when making its deter-
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mination as to whether the proposed associa-
tion is consistent with the public interest. In
this regard, attention is directed to Rule 5(e)
of the Commission’s Rules on Informal and
Other Procedures, 17 CFR 202.5(e). Among
other things, Rule 5(e) sets forth the Com-
mission’s policy ‘‘not to permit a * * * re-
spondent [in an administrative proceeding]
to consent to * * * [an] order that imposes a
sanction while denying the allegations in the
* % * order for proceedings.” Consistent with
the rationale underlying that policy, and in
order to avoid the appearance that an appli-
cation made pursuant to this section was
granted on the basis of such denial, the Com-
mission will not consider any application
that attempts to reargue or collaterally at-
tack the findings that resulted in the Com-
mission’s bar order.

(a) Scope of rule. Applications for
Commission consent to associate, or to
change the terms and conditions of as-
sociation, with a registered broker,
dealer, municipal securities dealer,
government securities broker, govern-
ment securities dealer, investment ad-
viser, investment company or transfer
agent may be made pursuant to this
section where a Commission order bars
the individual from association with a
registered entity and:

(1) Such barred individual seeks to
become associated with an entity that
is not a member of a self-regulatory or-
ganization; or

(2) The order contains a proviso that
application may be made to the Com-
mission after a specified period of time.

(b) Form of application. Each applica-
tion shall be supported by an affidavit,
manually signed by the applicant, that
addresses the factors set forth in para-
graph (d) of this section. One original
and three copies of the application
shall be filed pursuant to §§201.151,
201.1562 and 201.153. Each application
shall include as exhibits:

(1) A copy of the Commission order
imposing the bar;

(2) An undertaking by the applicant
to notify immediately the Commission
in writing if any information sub-
mitted in support of the application be-
comes materially false or misleading
while the application is pending;

(3) The following forms, as appro-
priate:

(i) A copy of a completed Form U-4,
where the applicant’s proposed associa-
tion is with a broker-dealer or munic-
ipal securities dealer;
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(ii) A copy of a completed Form
MSD-4, where the applicant’s proposed
association is with a bank municipal
securities dealer;

(iii) The information required by
Form ADV, 17 CFR 279.1, with respect
to the applicant, where the applicant’s
proposed association is with an invest-
ment adviser;

(iv) The information required by
Form TA-1, 17 CFR 249b.100, with re-
spect to the applicant, where the appli-
cant’s proposed association is with a
transfer agent; and

(4) A written statement by the pro-
posed employer that describes:

(i) The terms and conditions of em-
ployment and supervision to be exer-
cised over such applicant and, where
applicable, by such applicant;

(ii) The qualifications, experience,
and disciplinary records of the pro-
posed supervisor(s) of the applicant;

(iii) The compliance and disciplinary
history, during the two years preceding
the filing of the application, of the of-
fice in which the applicant will be em-
ployed; and

(iv) The names of any other associ-
ated persons in the same office who
have previously been barred by the
Commission, and whether they are to
be supervised by the applicant.

(c) Required showing. The applicant
shall make a showing satisfactory to
the Commission that the proposed as-
sociation would be consistent with the
public interest.

(d) Factors to be addressed. The affi-
davit required by paragraph (b) of this
section shall address each of the fol-
lowing:

(1) The time period since the imposi-
tion of the bar;

(2) Any restitution or similar action
taken by the applicant to recompense
any person injured by the misconduct
that resulted in the bar;

(3) The applicant’s compliance with
the order imposing the bar;

(4) The applicant’s employment dur-
ing the period subsequent to imposi-
tion of the bar;

(5) The capacity or position in which
the applicant proposes to be associated;

(6) The manner and extent of super-
vision to be exercised over such appli-
cant and, where applicable, by such ap-
plicant;

§201.200

(7) Any relevant courses, seminars,
examinations or other actions com-
pleted by the applicant subsequent to
imposition of the bar to prepare for his
or her return to the securities business;
and

(8) Any other information material
to the application.

(e) Notification to applicant and written
statement. In the event an adverse rec-
ommendation is proposed by the staff
with respect to an application made
pursuant to this section, the applicant
shall be so advised and provided with a
written statement of the reasons for
such recommendation. The applicant
shall then have 30 days to submit a
written statement in response.

(f) Concurrent applications. The Com-
mission will not consider any applica-
tion submitted pursuant to this section
if any other application for consent to
associate concerning the same appli-
cant is pending before any self-regu-
latory organization.

INITIATION OF PROCEEDINGS AND
PREHEARING RULES

§201.200 Initiation of proceedings.

(a) Order instituting proceedings: Notice
and opportunity for hearing—(1) Gen-
erally. Whenever an order instituting
proceedings is issued by the Commis-
sion, appropriate notice thereof shall
be given to each party to the pro-
ceeding by the Secretary or another
duly designated officer of the Commis-
sion. Each party shall be given notice
of any hearing within a time reason-
able in light of the circumstances, in
advance of the hearing; provided, how-
ever, no prior notice need be given to a
respondent if the Commission has au-
thorized the Division of Enforcement
to seek a temporary sanction exr parte.

(2) Stop order proceedings: Additional
persons entitled to notice. Any notice of
a proceeding relating to the issuance of
a stop order suspending the effective-
ness of a registration statement pursu-
ant to Section 8(d) of the Securities
Act of 1933, 15 U.S.C. 77h(d), shall be
sent to or served on the issuer; or, in
the case of a foreign government or po-
litical subdivision thereof, sent to or
served on the underwriter; or, in the
case of a foreign or territorial person,
sent to or served on its duly authorized
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