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accredited investors, as that term is 
defined in 15 U.S.C. 77d(6). A savings as-
sociation must have an indenture that 
meets the requirements of paragraph 
(c)(4)(i) of this section in place before 
any debt securities for which an ex-
emption from the indenture require-
ment is claimed, are transferred any 
non-accredited investor. If a savings 
association relies on this exemption 
from the indenture requirement, it 
must place a legend on the debt securi-
ties indicating that an indenture must 
be in place before the debt securities 
are transferred to any non-accredited 
investor. 

(d) OTS review. (1) OTS will review 
notices and applications under 12 CFR 
part 516, subpart E. 

(2) In reviewing notices and applica-
tions under this section, OTS will con-
sider whether: 

(i) The issuance of the covered secu-
rities is authorized under applicable 
laws and regulations and is consistent 
with the savings association’s charter 
and bylaws. 

(ii) The savings association is at 
least adequately capitalized under 
§ 565.4(b) of this chapter and meets the 
regulatory capital requirements at 
part 567 of this chapter. 

(iii) The savings association is or will 
be able to service the covered securi-
ties. 

(iv) The covered securities are con-
sistent with the requirements of this 
section. 

(v) The covered securities and related 
transactions sufficiently transfer risk 
from the Deposit Insurance Fund. 

(vi) OTS has no objection to the 
issuance based on the savings associa-
tion’s overall policies, condition, and 
operations. 

(3) OTS approval or non-objection is 
conditioned upon no material changes 
to the information disclosed in the ap-
plication or notice submitted to OTS. 
OTS may impose such additional re-
quirements or conditions as it may 
deem necessary to protect purchasers, 
the savings association, OTS, or the 
Deposit Insurance Fund. 

(e) Amendments. If a savings associa-
tion amends the covered securities or 
related documents following the com-
pletion of OTS review, it must obtain 
OTS approval or non-objection under 

this section before it may include the 
amended securities in supplementary 
capital. 

(f) Sale of covered securities. The sav-
ings association must complete the 
sale of covered securities within one 
year after OTS approval or non-objec-
tion under this section. A savings asso-
ciation may request an extension of 
the offering period by filing a written 
request with OTS. The savings associa-
tion must demonstrate good cause for 
the extension and file the request at 
least 30 days before the expiration of 
the offering period or any extension of 
the offering period. 

(g) Reports. A savings association 
must file the following information 
with OTS within 30 days after the sav-
ings association completes the sale of 
covered securities includable as supple-
mentary capital. If the savings associa-
tion filed its application or notice fol-
lowing the completion of the sale, it 
must submit this information with its 
application or notice: 

(1) A written report indicating the 
number of purchasers, the total dollar 
amount of securities sold, the net pro-
ceeds received by the savings associa-
tion from the issuance, and the amount 
of covered securities, net of all ex-
penses, to be included as supple-
mentary capital; 

(2) Three copies of an executed form 
of the securities and a copy of any re-
lated documents governing the 
issuance or administration of the secu-
rities; and 

(3) A certification by the appropriate 
executive officer indicating that the 
savings association complied with all 
applicable laws and regulations in con-
nection with the offering, issuance, and 
sale of the securities. 

[72 FR 1927, Jan. 17, 2007, as amended at 72 
FR 69438, Dec. 7, 2007] 

Subpart D—Registration of Resi-
dential Mortgage Loan Origi-
nators 

SOURCE: 75 FR 44696, July 28, 2010, unless 
otherwise noted. 
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1 Appendix A of this subpart provides exam-
ples of activities that would, and would not, 
cause an employee to fall within this defini-
tion of mortgage loan originator. 

§ 563.101 Authority, purpose, and 
scope. 

(a) Authority. This subpart is issued 
pursuant to the Secure and Fair En-
forcement for Mortgage Licensing Act 
of 2008, title V of the Housing and Eco-
nomic Recovery Act of 2008 (S.A.F.E. 
Act) (Pub. L. 110–289, 122 Stat. 2654, 12 
U.S.C. 5101 et seq.). 

(b) Purpose. This subpart implements 
the S.A.F.E. Act’s Federal registration 
requirement for mortgage loan origina-
tors. The S.A.F.E. Act provides that 
the objectives of this registration in-
clude aggregating and improving the 
flow of information to and between reg-
ulators; providing increased account-
ability and tracking of mortgage loan 
originators; enhancing consumer pro-
tections; supporting anti-fraud meas-
ures; and providing consumers with 
easily accessible information at no 
charge regarding the employment his-
tory of, and publicly adjudicated dis-
ciplinary and enforcement actions 
against, mortgage loan originators. 

(c) Scope—(1) In general. This subpart 
applies to savings associations, their 
operating subsidiaries (collectively re-
ferred to in this subpart as savings as-
sociations), and their employees who 
act as mortgage loan originators. 

(2) De minimis exception. (i) This sub-
part and the requirements of 12 U.S.C. 
5103(a)(1)(A) and (2) of the S.A.F.E. Act 
do not apply to any employee of a sav-
ings association who has never been 
registered or licensed through the Reg-
istry as a mortgage loan originator if 
during the past 12 months the em-
ployee acted as a mortgage loan origi-
nator for 5 or fewer residential mort-
gage loans. 

(ii) Prior to engaging in mortgage 
loan origination activity that exceeds 
the exception limit in paragraph 
(c)(2)(i) of this section, a savings asso-
ciation employee must register with 
the Registry pursuant to this subpart. 

(iii) Evasion. Savings associations are 
prohibited from engaging in any act or 
practice to evade the limits of the de 
minimis exception set forth in para-
graph (c)(2)(i) of this section. 

§ 563.102 Definitions. 

For purposes of this subpart D, the 
following definitions apply: 

(a) Annual renewal period means No-
vember 1 through December 31 of each 
year. 

(b)(1) Mortgage loan originator 1 means 
an individual who: 

(i) Takes a residential mortgage loan 
application; and 

(ii) Offers or negotiates terms of a 
residential mortgage loan for com-
pensation or gain. 

(2) The term mortgage loan originator 
does not include: 

(i) An individual who performs purely 
administrative or clerical tasks on be-
half of an individual who is described 
in paragraph (b)(1) of this section; 

(ii) An individual who only performs 
real estate brokerage activities (as de-
fined in 12 U.S.C. 5102(3)(D)) and is li-
censed or registered as a real estate 
broker in accordance with applicable 
State law, unless the individual is com-
pensated by a lender, a mortgage 
broker, or other mortgage loan origi-
nator or by any agent of such lender, 
mortgage broker, or other mortgage 
loan originator, and meets the defini-
tion of mortgage loan originator in 
paragraph (b)(1) of this section; or 

(iii) An individual or entity solely in-
volved in extensions of credit related 
to timeshare plans, as that term is de-
fined in 11 U.S.C. 101(53D). 

(3) Administrative or clerical tasks 
means the receipt, collection, and dis-
tribution of information common for 
the processing or underwriting of a 
loan in the residential mortgage indus-
try and communication with a con-
sumer to obtain information necessary 
for the processing or underwriting of a 
residential mortgage loan. 

(c) Nationwide Mortgage Licensing Sys-
tem and Registry or Registry means the 
system developed and maintained by 
the Conference of State Bank Super-
visors and the American Association of 
Residential Mortgage Regulators for 
the State licensing and registration of 
State-licensed mortgage loan origina-
tors and the registration of mortgage 
loan originators pursuant to 12 U.S.C. 
5107. 

(d) Registered mortgage loan originator 
or registrant means any individual who: 

VerDate Mar<15>2010 14:49 Feb 03, 2012 Jkt 226040 PO 00000 Frm 00226 Fmt 8010 Sfmt 8010 Q:\12\12V6 ofr150 PsN: PC150



217 

Office of Thrift Supervision, Treasury § 563.103 

(1) Meets the definition of mortgage 
loan originator and is an employee of a 
savings association; and 

(2) Is registered pursuant to this sub-
part with, and maintains a unique 
identifier through, the Registry. 

(e) Residential mortgage loan means 
any loan primarily for personal, fam-
ily, or household use that is secured by 
a mortgage, deed of trust, or other 
equivalent consensual security interest 
on a dwelling (as defined in section 
103(v) of the Truth in Lending Act, 15 
U.S.C. 1602(v)) or residential real estate 
upon which is constructed or intended 
to be constructed a dwelling, and in-
cludes refinancings, reverse mortgages, 
home equity lines of credit and other 
first and additional lien loans that 
meet the qualifications listed in this 
definition. 

(f) Unique identifier means a number 
or other identifier that: 

(1) Permanently identifies a reg-
istered mortgage loan originator; 

(2) Is assigned by protocols estab-
lished by the Nationwide Mortgage Li-
censing System and Registry, the Fed-
eral banking agencies, and the Farm 
Credit Administration to facilitate: 

(i) Electronic tracking of mortgage 
loan originators; and 

(ii) Uniform identification of, and 
public access to, the employment his-
tory of and the publicly adjudicated 
disciplinary and enforcement actions 
against mortgage loan originators; and 

(3) Must not be used for purposes 
other than those set forth under the 
S.A.F.E. Act. 

§ 563.103 Registration of mortgage 
loan originators. 

(a) Registration requirement—(1) Em-
ployee registration. Each employee of a 
savings association who acts as a mort-
gage loan originator must register with 
the Registry, obtain a unique identi-
fier, and maintain this registration in 
accordance with the requirements of 
this subpart. Any such employee who is 
not in compliance with the registration 
and unique identifier requirements set 
forth in this subpart is in violation of 
the S.A.F.E. Act and this subpart. 

(2) Savings association requirement—(i) 
In general. A savings association that 
employs one or more individuals who 
act as a residential mortgage loan 

originator must require each such em-
ployee to register with the Registry, 
maintain this registration, and obtain 
a unique identifier in accordance with 
the requirements of this subpart. 

(ii) Prohibition. A savings association 
must not permit an employee of the as-
sociation who is subject to the reg-
istration requirements of this subpart 
to act as a mortgage loan originator 
for the association unless such em-
ployee is registered with the Registry 
pursuant to this subpart. 

(3) Implementation period for initial 
registration. An employee of a savings 
association who is a mortgage loan 
originator must complete an initial 
registration with the Registry pursu-
ant to this subpart within 180 days 
from the date that the OTS provides in 
a public notice that the Registry is ac-
cepting registrations. 

(4) Employees previously registered or li-
censed through the Registry—(i) In gen-
eral. If an employee of a savings asso-
ciation was registered or licensed 
through, and obtained a unique identi-
fier from, the Registry and has main-
tained this registration or license be-
fore the employee of the association 
becomes subject to this subpart at this 
association, then the registration re-
quirements of the S.A.F.E. Act and 
this subpart are deemed to be met, pro-
vided that: 

(A) The employment information in 
paragraphs (d)(1)(i)(C) and (d)(1)(ii) of 
this section is updated and the require-
ments of paragraph (d)(2) of this sec-
tion are met; 

(B) New fingerprints of the employee 
are submitted to the Registry for a 
background check, as required by para-
graph (d)(1)(ix) of this section, unless 
the employee has fingerprints on file 
with the Registry that are less than 3 
years old; 

(C) The savings association informa-
tion required in paragraphs (e)(1)(i) (to 
the extent the association has not pre-
viously met these requirements) and 
(e)(2)(i) of this section is submitted to 
the Registry; and 

(D) The registration is maintained 
pursuant to paragraphs (b) and (e)(1)(ii) 
of this section, as of the date that the 
employee becomes subject to this sub-
part. 
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(ii) Rule for certain acquisitions, merg-
ers, or reorganizations. When registered 
or licensed mortgage loan originators 
become savings association employees 
as a result of an acquisition, merger, or 
reorganization, only the requirements 
of paragraphs (a)(4)(i)(A), (C), and (D) 
of this section must be met, and these 
requirements must be met within 60 
days from the effective date of the ac-
quisition, merger, or reorganization. 

(b) Maintaining registration. (1) A 
mortgage loan originator who is reg-
istered with the Registry pursuant to 
paragraph (a) of this section must: 

(i) Except as provided in paragraph 
(b)(3) of this section, renew the reg-
istration during the annual renewal pe-
riod, confirming the responses set forth 
in paragraphs (d)(1)(i) through (viii) of 
this section remain accurate and com-
plete, and updating this information, 
as appropriate; and 

(ii) Update the registration within 30 
days of any of the following events: 

(A) A change in the name of the reg-
istrant; 

(B) The registrant ceases to be an 
employee of the savings association; or 

(C) The information required under 
paragraphs (d)(1)(iii) through (viii) of 
this section becomes inaccurate, in-
complete, or out-of-date. 

(2) A registered mortgage loan origi-
nator must maintain his or her reg-
istration, unless the individual is no 
longer engaged in the activity of a 
mortgage loan originator. 

(3) The annual registration renewal 
requirement set forth in paragraph 
(b)(1) of this section does not apply to 
a registered mortgage loan originator 
who has completed his or her registra-
tion with the Registry pursuant to 
paragraph (a)(1) of this section less 
than 6 months prior to the end of the 
annual renewal period. 

(c) Effective dates—(1) Registration. A 
registration pursuant to paragraph 
(a)(1) of this section is effective on the 
date the Registry transmits notifica-
tion to the registrant that the reg-
istrant is registered. 

(2) Renewals or updates. A renewal or 
update pursuant to paragraph (b) of 
this section is effective on the date the 
Registry transmits notification to the 
registrant that the registration has 
been renewed or updated. 

(d) Required employee information—(1) 
In general. For purposes of the registra-
tion required by this section, a savings 
association must require each em-
ployee who is a mortgage loan origi-
nator to submit to the Registry, or 
must submit on behalf of the employee, 
the following categories of informa-
tion, to the extent this information is 
collected by the Registry: 

(i) Identifying information, including 
the employee’s: 

(A) Name and any other names used; 
(B) Home address and contact infor-

mation; 
(C) Principal business location ad-

dress and business contact informa-
tion; 

(D) Social security number; 
(E) Gender; and 
(F) Date and place of birth; 
(ii) Financial services-related em-

ployment history for the 10 years prior 
to the date of registration or renewal, 
including the date the employee be-
came an employee of the savings asso-
ciation; 

(iii) Convictions of any criminal of-
fense involving dishonesty, breach of 
trust, or money laundering against the 
employee or organizations controlled 
by the employee, or agreements to 
enter into a pretrial diversion or simi-
lar program in connection with the 
prosecution for such offense(s); 

(iv) Civil judicial actions against the 
employee in connection with financial 
services-related activities, dismissals 
with settlements, or judicial findings 
that the employee violated financial 
services-related statutes or regula-
tions, except for actions dismissed 
without a settlement agreement; 

(v) Actions or orders by a State or 
Federal regulatory agency or foreign 
financial regulatory authority that: 

(A) Found the employee to have 
made a false statement or omission or 
been dishonest, unfair or unethical; to 
have been involved in a violation of a 
financial services-related regulation or 
statute; or to have been a cause of a fi-
nancial services-related business hav-
ing its authorization to do business de-
nied, suspended, revoked, or restricted; 

(B) Are entered against the employee 
in connection with a financial services- 
related activity; 
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(C) Denied, suspended, or revoked the 
employee’s registration or license to 
engage in a financial services-related 
activity; disciplined the employee or 
otherwise by order prevented the em-
ployee from associating with a finan-
cial services-related business or re-
stricted the employee’s activities; or 

(D) Barred the employee from asso-
ciation with an entity or its officers 
regulated by the agency or authority 
or from engaging in a financial serv-
ices-related business; 

(vi) Final orders issued by a State or 
Federal regulatory agency or foreign 
financial regulatory authority based on 
violations of any law or regulation 
that prohibits fraudulent, manipula-
tive, or deceptive conduct; 

(vii) Revocation or suspension of the 
employee’s authorization to act as an 
attorney, accountant, or State or Fed-
eral contractor; 

(viii) Customer-initiated financial 
services-related arbitration or civil ac-
tion against the employee that re-
quired action, including settlements, 
or which resulted in a judgment; and 

(ix) Fingerprints of the employee, in 
digital form if practicable, and any ap-
propriate identifying information for 
submission to the Federal Bureau of 
Investigation and any governmental 
agency or entity authorized to receive 
such information in connection with a 
State and national criminal history 
background check; however, finger-
prints provided to the Registry that 
are less than 3 years old may be used to 
satisfy this requirement. 

(2) Employee authorizations and attes-
tation. An employee registering as a 
mortgage loan originator or renewing 
or updating his or her registration 
under this subpart, and not the em-
ploying savings association or other 
employees of the savings association, 
must: 

(i) Authorize the Registry and the 
employing institution to obtain infor-
mation related to sanctions or findings 
in any administrative, civil, or crimi-
nal action, to which the employee is a 
party, made by any governmental ju-
risdiction; 

(ii) Attest to the correctness of all 
information required by paragraph (d) 
of this section, whether submitted by 
the employee or on behalf of the em-

ployee by the employing savings asso-
ciation; and 

(iii) Authorize the Registry to make 
available to the public information re-
quired by paragraphs (d)(1)(i)(A) and 
(C), and (d)(1)(ii) through (viii) of this 
section. 

(3) Submission of information. A sav-
ings association may identify one or 
more employees of the association who 
may submit the information required 
by paragraph (d)(1) of this section to 
the Registry on behalf of the associa-
tion’s employees provided that this in-
dividual, and any employee delegated 
such authority, does not act as a mort-
gage loan originator, consistent with 
paragraph (e)(1)(i)(F) of this section. In 
addition, a savings association may 
submit to the Registry some or all of 
the information required by paragraphs 
(d)(1) and (e)(2) of this section for mul-
tiple employees in bulk through batch 
processing in a format to be specified 
by the Registry, to the extent such 
batch processing is made available by 
the Registry. 

(e) Required savings association infor-
mation. A savings association must sub-
mit the following categories of infor-
mation to the Registry: 

(1) Savings association record. (i) In 
connection with the registration of one 
or more mortgage loan originators: 

(A) Name, main office address, and 
business contact information; 

(B) Internal Revenue Service Em-
ployer Tax Identification Number 
(EIN); 

(C) Research Statistics Supervision 
and Discount (RSSD) number, as issued 
by the Board of Governors of the Fed-
eral Reserve System; 

(D) Identification of its primary Fed-
eral regulator; 

(E) Name(s) and contact information 
of the individual(s) with authority to 
act as the savings association’s pri-
mary point of contact for the Registry; 

(F) Name(s) and contact information 
of the individual(s) with authority to 
enter the information required by para-
graphs (d)(1) and (e) of this section to 
the Registry and who may delegate 
this authority to other individuals. For 
the purpose of providing information 
required by paragraph (e) of this sec-
tion, this individual and their dele-
gates must not act as mortgage loan 
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originators unless the savings associa-
tion has 10 or fewer full time or equiva-
lent employees and is not a subsidiary; 
and 

(G) If a subsidiary of a savings asso-
ciation, indication that it is a sub-
sidiary and the RSSD number of the 
parent association. 

(ii) Attestation. The individual(s) 
identified in paragraphs (e)(1)(i)(E) and 
(F) of this section must comply with 
Registry protocols to verify their iden-
tity and must attest that they have the 
authority to enter data on behalf of the 
savings association, that the informa-
tion provided to the Registry pursuant 
to this paragraph (e) is correct, and 
that the savings association will keep 
the information required by this para-
graph (e) current and will file accurate 
supplementary information on a timely 
basis. 

(iii) A savings association must up-
date the information required by this 
paragraph (e) of this section within 30 
days of the date that this information 
becomes inaccurate. 

(iv) A savings association must renew 
the information required by paragraph 
(e) of this section on an annual basis. 

(2) Employee information. In connec-
tion with the registration of each em-
ployee who acts as a mortgage loan 
originator: 

(i) After the information required by 
paragraph (d) of this section has been 
submitted to the Registry, confirma-
tion that it employs the registrant; 
and 

(ii) Within 30 days of the date the 
registrant ceases to be an employee of 
the savings association, notification 
that it no longer employs the reg-
istrant and the date the registrant 
ceased being an employee. 

§ 563.104 Policies and procedures. 

A savings association that employs 
one or more mortgage loan originators 
must adopt and follow written policies 
and procedures designed to assure com-
pliance with this subpart. These poli-
cies and procedures must be appro-
priate to the nature, size, complexity, 
and scope of the mortgage lending ac-
tivities of the savings association, and 
apply only to those employees acting 
within the scope of their employment 

at the association. At a minimum, 
these policies and procedures must: 

(a) Establish a process for identifying 
which employees of the savings asso-
ciation are required to be registered 
mortgage loan originators; 

(b) Require that all employees of the 
savings association who are mortgage 
loan originators be informed of the reg-
istration requirements of the S.A.F.E. 
Act and this subpart and be instructed 
on how to comply with such require-
ments and procedures; 

(c) Establish procedures to comply 
with the unique identifier require-
ments in § 563.105; 

(d) Establish reasonable procedures 
for confirming the adequacy and accu-
racy of employee registrations, includ-
ing updates and renewals, by compari-
sons with its own records; 

(e) Establish reasonable procedures 
and tracking systems for monitoring 
compliance with registration and re-
newal requirements and procedures; 

(f) Provide for independent testing 
for compliance with this subpart to be 
conducted at least annually by savings 
association personnel or by an outside 
party; 

(g) Provide for appropriate action in 
the case of any employee who fails to 
comply with the registration require-
ments of the S.A.F.E. Act, this sub-
part, or the savings association’s re-
lated policies and procedures, including 
prohibiting such employees from act-
ing as mortgage loan originators or 
other appropriate disciplinary actions; 

(h) Establish a process for reviewing 
employee criminal history background 
reports received pursuant to this sub-
part, taking appropriate action con-
sistent with applicable Federal law, in-
cluding section 19 of the Federal De-
posit Insurance Act (12 U.S.C. 1829) and 
implementing regulations with respect 
to these reports, and maintaining 
records of these reports and actions 
taken with respect to applicable em-
ployees; and 

(i) Establish procedures designed to 
ensure that any third party with which 
the savings association has arrange-
ments related to mortgage loan origi-
nation has policies and procedures to 
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comply with the S.A.F.E. Act, includ-
ing appropriate licensing and/or reg-
istration of individuals acting as mort-
gage loan originators. 

§ 563.105 Use of unique identifier. 
(a) The savings association shall 

make the unique identifier(s) of its reg-
istered mortgage loan originator(s) 
available to consumers in a manner 
and method practicable to the institu-
tion. 

(b) A registered mortgage loan origi-
nator shall provide his or her unique 
identifier to a consumer: 

(1) Upon request; 
(2) Before acting as a mortgage loan 

originator; and 
(3) Through the originator’s initial 

written communication with a con-
sumer, if any, whether on paper or 
electronically. 

APPENDIX A TO SUBPART D OF PART 
563—EXAMPLES OF MORTGAGE LOAN 
ORIGINATOR ACTIVITIES 

This Appendix provides examples to aid in 
the understanding of activities that would 
cause an employee of a savings association 
to fall within or outside the definition of 
mortgage loan originator. The examples in 
this Appendix are not all inclusive. They il-
lustrate only the issue described and do not 
illustrate any other issues that may arise 
under this subpart. For purposes of the ex-
amples below, the term ‘‘loan’’ refers to a 
residential mortgage loan. 

(a) Taking a loan application. The following 
examples illustrate when an employee takes, 
or does not take, a loan application. 

(1) Taking an application includes: receiv-
ing information provided in connection with 
a request for a loan to be used to determine 
whether the consumer qualifies for a loan, 
even if the employee: 

(i) Has received the consumer’s informa-
tion indirectly in order to make an offer or 
negotiate a loan; 

(ii) Is not responsible for verifying infor-
mation; 

(iii) Is inputting information into an on-
line application or other automated system 
on behalf of the consumer; or 

(iv) Is not engaged in approval of the loan, 
including determining whether the consumer 
qualifies for the loan. 

(2) Taking an application does not include 
any of the following activities performed 
solely or in combination: 

(i) Contacting a consumer to verify the in-
formation in the loan application by obtain-
ing documentation, such as tax returns or 
payroll receipts; 

(ii) Receiving a loan application through 
the mail and forwarding it, without review, 
to loan approval personnel; 

(iii) Assisting a consumer who is filling out 
an application by clarifying what type of in-
formation is necessary for the application or 
otherwise explaining the qualifications or 
criteria necessary to obtain a loan product; 

(iv) Describing the steps that a consumer 
would need to take to provide information to 
be used to determine whether the consumer 
qualifies for a loan or otherwise explaining 
the loan application process; 

(v) In response to an inquiry regarding a 
prequalified offer that a consumer has re-
ceived from a savings association, collecting 
only basic identifying information about the 
consumer and forwarding the consumer to a 
mortgage loan originator; or 

(vi) Receiving information in connection 
with a modification to the terms of an exist-
ing loan to a borrower as part of the savings 
association’s loss mitigation efforts when 
the borrower is reasonably likely to default. 

(b) Offering or negotiating terms of a loan. 
The following examples are designed to illus-
trate when an employee offers or negotiates 
terms of a loan, and conversely, what does 
not constitute offering or negotiating terms 
of a loan. 

(1) Offering or negotiating the terms of a 
loan includes: 

(i) Presenting a loan offer to a consumer 
for acceptance, either verbally or in writing, 
including, but not limited to, providing a 
disclosure of the loan terms after application 
under the Truth in Lending Act, even if: 

(A) Further verification of information is 
necessary; 

(B) The offer is conditional; 
(C) Other individuals must complete the 

loan process; or 
(D) Only the rate approved by the savings 

association’s loan approval mechanism func-
tion for a specific loan product is commu-
nicated without authority to negotiate the 
rate. 

(ii) Responding to a consumer’s request for 
a lower rate or lower points on a pending 
loan application by presenting to the con-
sumer a revised loan offer, either verbally or 
in writing, that includes a lower interest 
rate or lower points than the original offer. 

(2) Offering or negotiating terms of a loan 
does not include solely or in combination: 

(i) Providing general explanations or de-
scriptions in response to consumer queries 
regarding qualification for a specific loan 
product, such as explaining loan terminology 
(i.e., debt-to-income ratio); lending policies 
(i.e., the loan-to-value ratio policy of the 
savings association); or product-related serv-
ices; 

(ii) In response to a consumer’s request, in-
forming a consumer of the loan rates that 
are publicly available, such as on the savings 
association’s Web site, for specific types of 
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loan products without communicating to the 
consumer whether qualifications are met for 
that loan product; 

(iii) Collecting information about a con-
sumer in order to provide the consumer with 
information on loan products for which the 
consumer generally may qualify, without 
presenting a specific loan offer to the con-
sumer for acceptance, either verbally or in 
writing; 

(iv) Arranging the loan closing or other as-
pects of the loan process, including commu-
nicating with a consumer about those ar-
rangements, provided that communication 
with the consumer only verifies loan terms 
already offered or negotiated; 

(v) Providing a consumer with information 
unrelated to loan terms, such as the best 
days of the month for scheduling loan clos-
ings at the savings association; 

(vi) Making an underwriting decision about 
whether the consumer qualifies for a loan; 

(vii) Explaining or describing the steps or 
process that a consumer would need to take 
in order to obtain a loan offer, including 
qualifications or criteria that would need to 
be met without providing guidance specific 
to that consumer’s circumstances; or 

(viii) Communicating on behalf of a mort-
gage loan originator that a written offer, in-
cluding disclosures provided pursuant to the 
Truth in Lending Act, has been sent to a 
consumer without providing any details of 
that offer. 

(c) Offering or negotiating a loan for com-
pensation or gain. The following examples il-
lustrate when an employee does or does not 
offer or negotiate terms of a loan ‘‘for com-
pensation or gain.’’ 

(1) Offering or negotiating terms of a loan 
for compensation or gain includes engaging 
in any of the activities in paragraph (b)(1) of 
this Appendix in the course of carrying out 
employment duties, even if the employee 
does not receive a referral fee or commission 
or other special compensation for the loan. 

(2) Offering or negotiating terms of a loan 
for compensation or gain does not include 
engaging in a seller-financed transaction for 
the employee’s personal property that does 
not involve the savings association. 

Subpart E—Capital Distributions 

SOURCE: 64 FR 2809, Jan. 19, 1999, unless 
otherwise noted. 

§ 563.140 What does this subpart 
cover? 

This subpart applies to all capital 
distributions by a savings association 
(‘‘you’’). 

§ 563.141 What is a capital distribu-
tion? 

A capital distribution is: 
(a) A distribution of cash or other 

property to your owners made on ac-
count of their ownership, but excludes: 

(1) Any dividend consisting only of 
your shares or rights to purchase your 
shares; or 

(2) If you are a mutual savings asso-
ciation, any payment that you are re-
quired to make under the terms of a 
deposit instrument and any other 
amount paid on deposits that the OTS 
determines is not a distribution for the 
purposes of this section; 

(b) Your payment to repurchase, re-
deem, retire or otherwise acquire any 
of your shares or other ownership in-
terests, any payment to repurchase, re-
deem, retire, or otherwise acquire debt 
instruments included in your total cap-
ital under part 567 of this chapter, and 
any extension of credit to finance an 
affiliate’s acquisition of your shares or 
interests; 

(c) Any direct or indirect payment of 
cash or other property to owners or af-
filiates made in connection with a cor-
porate restructuring. This includes 
your payment of cash or property to 
shareholders of another association or 
to shareholders of its holding company 
to acquire ownership in that associa-
tion, other than by a distribution of 
shares; 

(d) Any other distribution charged 
against your capital accounts if you 
would not be well capitalized, as set 
forth in § 565.4(b)(1) of this chapter, fol-
lowing the distribution; and 

(e) Any transaction that the OTS or 
the Corporation determines, by order 
or regulation, to be in substance a dis-
tribution of capital. 

[64 FR 2809, Jan. 19, 1999, as amended at 72 
FR 69438, Dec. 7, 2007] 

§ 563.142 What other definitions apply 
to this subpart? 

The following definitions apply to 
this subpart: 

Affiliate means an affiliate, as defined 
under § 563.41(b) of this part. 

Capital means total capital, as com-
puted under part 567 of this chapter. 

Net income means your net income 
computed in accordance with generally 
accepted accounting principles. 
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