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maximum of seven consecutive days. 
Weeks in which school breakfasts are 
offered less than three times must be 
combined with either the previous or 
the coming week. 

Secretary means the Secretary of Ag-
riculture. 

State means any of the 50 States, Dis-
trict of Columbia, the Commonwealth 
of Puerto Rico, the Virgin Islands, 
Guam, and, as applicable, American 
Samoa and the Commonwealth of the 
Northern Marianas. 

State agency means: (1) The State 
educational agency or (2) such other 
agency of the State as has been des-
ignated by the Governor or other ap-
propriate executive or legislative au-
thority of the State and approved by 
the Department to administer the Pro-
gram in schools as described in para-
graph (3) of the definition of School in 
this section. 

State educational agency means, as the 
State legislature may determine: (1) 
The chief State school officer (such as 
the State Superintendent of Public In-
struction, Commissioner of Education, 
or similar officer), or (2) a board of edu-
cation controlling the State depart-
ment of education. 

Tofu means a soybean-derived food, 
made by a process in which soybeans 
are soaked, ground, mixed with water, 
heated, filtered, coagulated, and 
formed into cakes. Basic ingredients 
are whole soybeans, one or more food- 
grade coagulants (typically a salt or an 
acid), and water. Tofu products must 
conform to FNS guidance to count to-
ward the meats/meat alternates compo-
nent. 

Whole grains means grains that con-
sist of the intact, ground, cracked, or 
flaked grain seed whose principal ana-
tomical components—the starchy 
endosperm, germ and bran—are present 
in the same relative proportions as 
they exist in the intact grain seed. 
Whole grain-rich products must con-
form to FNS guidance to count toward 
the grains component. 

Yogurt means commercially prepared 
coagulated milk products obtained by 
the fermentation of specific bacteria, 
that meet milk fat or milk solid re-
quirements and to which flavoring 
foods or ingredients may be added. 
These products are covered by the Food 

and Drug Administration’s Definition 
and Standard of Identity for yogurt, 
lowfat yogurt, and nonfat yogurt, 21 
CFR 131.200, 21 CFR 131.203, and 21 CFR 
131.206, respectively. 

(Sec. 6, Pub. L. 95–627, 92 Stat. 3620 (42 U.S.C. 
1760); sec. 205, Pub. L. 96–499, The Omnibus 
Reconciliation Act of 1980, 94 Stat. 2599; secs. 
801, 803, 812; Pub. L. 97–35, 95 Stat. 521–535 (42 
U.S.C. 1753, 1759(a), 1773, 1758; secs. 807 and 
808, Pub. L. 97–35, 95 Stat. 521–535, 42 U.S.C. 
1772, 1784, 1760; sec. 819, Pub. L. 97–35; 95 Stat. 
533 (42 U.S.C. 1759a, 1773 and 1757)) 

[Amdt. 25, 41 FR 34758, Aug. 17, 1976] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 220.2, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.fdsys.gov. 

§ 220.3 Administration. 

(a) Within the Department, FNS 
shall act on behalf of the Department 
in the administration of the Program 
covered by this part. Within FNS, CND 
shall be responsible for administration 
of the Program. 

(b) Within the States, responsibility 
for the administration of the Program 
in schools as described in paragraphs 
(1) and (2) of the definition of School in 
§ 220.2 shall be in the State educational 
agency, except that FNSRO shall ad-
minister the Program with respect to 
nonprofit private schools and adding in 
their place the words ‘‘as described in 
paragraph (1) of the definition of School 
in § 220.2 in any State wherein the 
State educational agency is not per-
mitted by law to disburse Federal 
funds paid to it under the Program; 
Provided, however, That FNSRO shall 
also administer the Program in all 
other nonprofit private schools which 
have been under continuous FNS ad-
ministration since October 1, 1980, un-
less the administration of such private 
schools is assumed by a State agency. 

(c) Within the States, responsibility 
for the administration of the Program 
in schools, as described in paragraph (3) 
of the definition of School in § 220.2, 
shall be in the State educational agen-
cy, or if the State educational agency 
cannot administer the Program in such 
schools, such other agency of the State 
as has been designated by the Governor 
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or other appropriate executive or legis-
lative authority of the State and ap-
proved by the Department to admin-
ister the Program in such schools: Pro-
vided, however, That FNSRO shall ad-
minister the Program in such schools if 
the State agency is not permitted by 
law to disburse Federal funds paid to it 
under the Program to such schools; and 
Provided, further, That FNSRO shall 
also administer the Program in all 
other such schools which have been 
under continuous FNS administration 
since October 1, 1980, unless the admin-
istration of such schools is assumed by 
a State agency. 

(d) References in this part to 
‘‘FNSRO where applicable’’ are to 
FNSRO as the agency administering 
the Program. 

(e) Each State agency desiring to 
take part in any of the programs shall 
enter into a written agreement with 
the Department for the administration 
of the Program in the State in accord-
ance with the provisions of this part, 7 
CFR parts 235, 245, 15, 15a, 15b and, as 
applicable, 7 CFR part 3015, 7 CFR part 
3016 and 7 CFR part 3019, and with FNS 
Instructions. Such agreement shall 
cover the operation of the Program 
during the period specified therein and 
may be extended at the option of the 
Department. 

(Sec. 804, 816 and 817, Pub. L. 97–35, 95 Stat. 
521–535 (42 U.S.C. 1753, 1756, 1759, 1771 and 
1785); 44 U.S.C. 3506) 

[Amdt. 25, 41 FR 34759, Aug. 17, 1976, as 
amended at 47 FR 745, Jan. 7, 1982; Amdt. 42, 
47 FR 14133, Apr. 2, 1982; Amdt. 56, 54 FR 2990, 
Jan. 23, 1989; 71 FR 39517, July 13, 2006; 72 FR 
63792, Nov. 13, 2007] 

§ 220.4 Payment of funds to States and 
FNSROs. 

(a) To the extent funds are available, 
the Secretary shall make breakfast as-
sistance payments to each State agen-
cy for breakfasts served to children 
under the Program. Subject to 
§ 220.13(b)(2), the total of these pay-
ments for each State for any fiscal 
year shall be limited to the total 
amount of reimbursement payable to 
eligible schools within the State under 
this part for the fiscal year. 

(b) The Secretary shall prescribe by 
July 1 of each fiscal year annual ad-
justments to the nearest one-fourth 

cent in the national average per break-
fast factors for all breakfasts and for 
free and reduced price breakfasts, that 
shall reflect changes in the cost of op-
erating a breakfast program. 

(c) In addition to the funds made 
available under paragraph (a) of this 
section, funds shall be made available 
to the State agencies, and FNSROs 
where applicable, in such amounts as 
are needed to finance reimbursement 
rates assigned in accordance with the 
provisions of § 220.9(c). 

(Secs. 801, 803, 812; Pub. L. 97–35, 95 Stat. 521– 
535 (42 U.S.C. 1753, 1759(a), 1773, 1758); Pub. L. 
97–370, 96 Stat. 1806) 

[38 FR 35554, Dec. 28, 1973, as amended at 40 
FR 30923, July 24, 1975; 46 FR 51367, Oct. 20, 
1981; 48 FR 20896, May 10, 1983; Amdt. 49, 49 
FR 18987, May 4, 1984] 

§ 220.5 Method of payment to States. 
Funds to be paid to any State for the 

School Breakfast Program shall be 
made available by means of Letters of 
Credit issued by FNS in favor of the 
State agency. The State agency shall: 

(a) Obtain funds needed for reim-
bursement to School Food Authorities 
through presentation by designated 
State officials of a payment Voucher 
on Letter of Credit in accordance with 
procedures prescribed by FNS and ap-
proved by the U.S. Treasury Depart-
ment; (b) submit requests for funds 
only at such times and in such 
amounts, as will permit prompt pay-
ment of claims or authorized advances; 
and (c) use the funds received from 
such requests without delay for the 
purpose for which drawn. 

[Amdt. 25, 41 FR 34759, Aug. 17, 1976] 

§ 220.6 Use of funds. 
(a) Federal funds made available 

under the School Breakfast Program 
shall be used by State agencies, or 
FNSROs where applicable, to reim-
burse or make advance payments to 
School Food Authorities in connection 
with breakfasts served in accordance 
with the provisions of this part. How-
ever, with the approval of FNS, any 
State agency, or FNSRO where applica-
ble, may reserve for use in carrying out 
special developmental projects an 
amount up to 1 per centum of the funds 
earned in any fiscal year under the 
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