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(2) If the FMS licensee has demanded
a premium, the type of premium re-
quested (e.g., whether the premium is
directly related to relocation, such as
system-wide relocations and analog-to-
digital conversions, versus other types
of premiums), and whether the value of
the premium as compared to the cost
of providing comparable facilities is
disproportionate (i.e., whether there is
a lack of proportion or relation be-
tween the two);

(3) What steps the parties have taken
to determine the actual cost of reloca-
tion to comparable facilities;

(4) Whether either party has withheld
information requested by the other
party that is necessary to estimate re-
location costs or to facilitate the relo-
cation process.

(c) Any party alleging a violation of
our good faith requirement must at-
tach an independent estimate of the re-
location costs in question to any docu-
mentation filed with the Commission
in support of its claim. An independent
cost estimate must include a specifica-
tion for the comparable facility and a
statement of the costs associated with
providing that facility to the incum-
bent licensee.

(d) Provisions for Relocation of Fixed
Microwave Licensees in the 2110-2150 and
2160-2200 MHz bands. A separate manda-
tory negotiation period will commence
for each FMS licensee when an ET li-
censee informs that FMS licensee in
writing of its desire to negotiate. Man-
datory negotiations will be conducted
with the goal of providing the FMS 1i-
censee with comparable facilities de-
fined as facilities possessing the fol-
lowing characteristics:

(1) Throughput. Communications
throughput is the amount of informa-
tion transferred within a system in a
given amount of time. If analog facili-
ties are being replaced with analog,
comparable facilities provide an equiv-
alent number of 4 kHz voice channels.
If digital facilities are being replaced
with digital, comparable facilities pro-
vide equivalent data loading bits per
second (bps).

(2) Reliability. System reliability is
the degree to which information is
transferred accurately within a sys-
tem. Comparable facilities provide reli-
ability equal to the overall reliability
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of the FMS system. For digital sys-
tems, reliability is measured by the
percent of time the bit error rate
(BER) exceeds a desired value, and for
analog or digital voice transmission, it
is measured by the percent of time that
audio signal quality meets an estab-
lished threshold. If an analog system is
replaced with a digital system, only
the resulting frequency response, har-
monic distortion, signal-to-noise and
its reliability will be considered in de-
termining comparable reliability.

(3) Operating Costs. Operating costs
are the cost to operate and maintain
the FMS system. ET licensees would
compensate FMS licensees for any in-
creased recurring costs associated with
the replacement facilities (e.g., addi-
tional rental payments, and increased
utility fees) for five years after reloca-
tion. ET licensees could satisfy this ob-
ligation by making a lump-sum pay-
ment based on present value using cur-
rent interest rates. Additionally, the
maintenance costs to the FMS licensee
would be equivalent to the 2 GHz sys-
tem in order for the replacement sys-
tem to be comparable.

[61 FR 29694, June 12, 1996, as amended at 62
FR 12758, Mar. 18, 1997, 656 FR 48182, Aug. 7,
2000; 68 FR 3464, Jan. 24, 2003; 68 FR 68253,
Dec. 8, 2003; 69 FR 62622, Oct. 27, 2004; 71 FR
29842, May 24, 2006; 78 FR 8272, Feb. 5, 2013]

§101.75 Involuntary relocation proce-
dures.

(a) If no agreement is reached during
the mandatory negotiation period, an
ET licensee may initiate involuntary
relocation procedures under the Com-
mission’s rules. ET licensees are obli-
gated to pay to relocated only the spe-
cific microwave links to which their
systems pose an interference problem.
Under involuntary relocation, the FMS
licensee is required to relocate, pro-
vided that the ET licensee:

(1) Guarantees payment of relocation
costs, including all engineering, equip-
ment, site and FCC fees, as well as any
legitimate and prudent transaction ex-
penses incurred by the FMS licensee
that are directly attributable to an in-
voluntary relocation, subject to a cap
of two percent of the hard costs in-
volved. Hard costs are defined as the
actual costs associated with providing
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a replacement system, such as equip-
ment and engineering expenses. ET 1li-
censees are not required to pay FMS li-
censees for internal resources devoted
to the relocation process. ET licensees
are not required to pay for transaction
costs incurred by FMS licensees during
the voluntary or mandatory periods
once the involuntary period is initi-
ated, or for fees that cannot be legiti-
mately tied to the provision of com-
parable facilities;

(2) Completes all activities necessary
for implementing the replacement fa-
cilities, including engineering and cost
analysis of the relocation procedure
and, if radio facilities are used, identi-
fying and obtaining, on the incum-
bents’ behalf, new microwave fre-
quencies and frequency coordination;
and

(3) Builds the replacement system
and tests it for comparability with the
existing 2 GHz system.

(b) Comparable facilities. The replace-
ment system provided to an incumbent
during an involuntary relocation must
be at least equivalent to the existing
FMS system with respect to the fol-
lowing three factors:

(1) Throughput. Communications
throughput is the amount of informa-
tion transferred within a system in a
given amount of time. If analog facili-
ties are being replaced with analog, the
ET licensee is required to provide the
FMS licensee with an equivalent num-
ber of 4 kHz voice channels. If digital
facilities are being replaced with dig-
ital, the ET licensee must provide the
FMS licensee with equivalent data
loading bits per second (bps). ET Ili-
censees must provide FMS licensees
with enough throughput to satisfy the
FMS licensee’s system use at the time
of relocation, not match the total ca-
pacity of the FMS system.

(2) Reliability. System reliability is
the degree to which information is
transferred accurately within a sys-
tem. ET licensees must provide FMS li-
censees with reliability equal to the
overall reliability of their system. For
digital data systems, reliability is
measured by the percent of time the
bit error rate (BER) exceeds a desired
value, and for analog or digital voice
transmissions, it is measured by the
percent of time that audio signal qual-
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ity meets an established threshold. If
an analog voice system is replaced with
a digital voice system, only the result-
ing frequency response, harmonic dis-
tortion, signal-to-noise ratio and its re-
liability will be considered in deter-
mining comparable reliability.

(3) Operating costs. Operating costs
are the cost to operate and maintain
the FMS system. ET licensees must
compensate FMS licensees for any in-
creased recurring costs associated with
the replacement facilities (e.g., addi-
tional rental payments, increased util-
ity fees) for five years after relocation.
ET licensees may satisfy this obliga-
tion by making a lump-sum payment
based on present value using current
interest rates. Additionally, the main-
tenance costs to the FMS licensee
must be equivalent to the 2 GHz sys-
tem in order for the replacement sys-
tem to be considered comparable.

(c) The FMS licensee is not required
to relocate until the alternative facili-
ties are available to it for a reasonable
time to make adjustments, determine
comparability, and ensure a seamless
handoff.

(d) Twelve-month trial period. If, with-
in one year after the relocation to new
facilities, the FMS licensee dem-
onstrates that the new facilities are
not comparable to the former facili-
ties, the ET licensee must remedy the
defects or pay to relocate the micro-
wave licensee to one of the following:
its former or equivalent 2 GHz chan-
nels, another comparable frequency
band, a land-line system, or any other
facility that satisfies the requirements
specified in paragraph (b) of this sec-
tion. This trial period commences on
the date that the FMS licensee begins
full operation of the replacement link.
If the FMS licensee has retained its 2
GHz authorization during the trial pe-
riod, it must return the license to the
Commission at the end of the twelve
months. FMS licensees relocated from
the 2110-2150 and 2160-2200 MHz bands
may not be returned to their former 2
GHz channels. All other remedies speci-
fied in paragraph (d) are available to
FMS licensees relocated from the 2110—
2150 MHz and 2160-2200 MHz bands, and
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may be invoked whenever the FMS 1i-
censee demonstrates that its replace-
ment facility is not comparable, sub-
ject to no time limit.

[61 FR 29694, June 12, 1996, as amended at 65
FR 48183, Aug. 7, 2000; 68 FR 3464, Jan. 24,
2003; 71 FR 29842, May 24, 2006]

§101.77 Public safety licensees in the
1850-1990 MHz, 2110-2150 MHz, and
2160-2200 MHz bands.

(a) In order for public safety licens-
ees to qualify for a three year manda-
tory negotiation period as defined in
§101.69(d)(2), the department head re-
sponsible for system oversight must
certify to the ET licensee requesting
relocation that:

(1) The agency is a Police licensee, a
Fire Licensee, or an Emergency Med-
ical Licensee as defined in §90.7 of this
chapter, or meets the eligibility re-
quirements of §90.20(a)(2) of this chap-
ter, except for §90.20(a)(2)(ii) of this
chapter, or that it is a licensee of other
part 101 facilities licensed on a primary
basis under the eligibility require-
ments of part 90, subpart B of this
chapter; and

(2) The majority of communications
carried on the facilities at issue in-
volve safety of life and property.

(b) A public safety licensee must pro-
vide certification within thirty (30)
days of a request from a ET licensee, or
the ET licensee may presume that spe-
cial treatment is inapplicable. If a pub-
lic safety licensee falsely certifies to
an ET licensee that it qualifies for the
extended time periods, this licensee
will be in violation of the Commis-
sion’s rules and will subject to appro-
priate penalties, as well as imme-
diately subject to the non-public safety
time periods.

[61 FR 29695, June 12, 1996, as amended at 62
FR 12758, Mar. 18, 1997; 62 FR 18936, Apr. 17,
1997; 71 FR 29842, May 24, 2006]

§101.79 Sunset provisions for licensees
in the 1850-1990 MHz, 2110-2150
MHz, and 2160-2200 MHz bands.

(a) FMS licensees will maintain pri-
mary status in the 1850-1990 MHz, 2110-
2150 MHz, and 2160-2200 MHz bands un-
less and until an ET licensee requires
use of the spectrum. ET licensees are
not required to pay relocation costs
after the relocation rules sunset. Once
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the relocation rules sunset, an ET Ili-
censee may require the incumbent to
cease operations, provided that the ET
licensee intends to turn on a system
within interference range of the incum-
bent, as determined by TIA TSB 10-F
(for terrestrial-to-terrestrial situa-
tions) or TIA TSB 86 (for MSS sat-
ellite-to-terrestrial situations) or any
standard successor. ET licensee notifi-
cation to the affected FMS licensee
must be in writing and must provide
the incumbent with no less than six
months to vacate the spectrum. After
the six-month notice period has ex-
pired, the FMS licensee must turn its
license back into the Commission, un-
less the parties have entered into an
agreement which allows the FMS li-
censee to continue to operate on a mu-
tually agreed upon basis. The date that
the relocation rules sunset is deter-
mined as follows:

(1) For the 2110-2150 MHz and 2160-
2175 MHz and 2175-2180 MHz bands, ten
yvears after the first ET license is
issued in the respective band; and

(2) For the 2180-2200 MHz band, for
MSS/ATC December 8, 2013 (i.e., ten
years after the mandatory negotiation
period begins for MSS/ATC operators in
the service), and for ET licensees au-
thorized under part 27 ten years after
the first part 27 license is issued in the
band. To the extent that an MSS oper-
ator is also an ET licensee authorized
under part 27, the part 27 sunset applies
to its relocation and cost sharing obli-
gations should the two sets of obliga-
tions conflict.

(b) If the parties cannot agree on a
schedule or an alternative arrange-
ment, requests for extension will be ac-
cepted and reviewed on a case-by-case
basis. The Commission will grant such
extensions only if the incumbent can
demonstrate that:

(1) It cannot relocate within the six-
month period (e.g., because no alter-
native spectrum or other reasonable
option is available), and;

(2) The public interest would be
harmed if the incumbent is forced to
terminate operations (e.g., if public
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