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July 1, 1980.

Section 1 Definitions.

As used in this part or any other part
of this chapter XIX the term:

(a) National Shipping Authority (NSA),
means the emergency shipping oper-
ations activity of the Maritime Admin-
istration established by the Secretary
of Transportation, when specifically
activated during an emergency affect-
ing national security in accordance
with existing statutory authority.

(b) Person means any individual,
partnership, corporation, association,
joint stock company, business trust, or
other organized group of persons, or
any trustee, receiver, assignee, or per-
sonal representative, and includes any
department, agency, or corporation of
the United States, any State, or any
political, governmental, or legal enti-
ty.

(c) Federal Port Controller means a
person designated as such in accord-
ance with part 1902 of this chapter XIX,
under a standard form of service agree-
ment to exercise delegated authorities
of the Director, NSA, in the control of

operations of a designated port or
group of ports upon deployment of the
Armed Forces of the United States, or
other requirements of the nation’s de-
fense.

(d) Port or port area includes any zone
contiguous to or a part of the traffic
network of an ocean or Great Lakes
port, or outport location, including
beach loading sites, within which fa-
cilities exist for transshipment of per-
sons and property between domestic
carriers and carriers engaged in coast-
al, intercoastal and overseas transpor-
tation.

(e) Port facility means a specific loca-
tion in a port where passengers or com-
modities are transferred between land
and water carriers or between two
water carriers, specifically including:
wharves, piers, sheds, warehouses,
yards, and docks.

(f) Port equipment means mechanical
and other devices used for loading and
unloading passengers and commodities,
including fork lifts, towmotors, jit-
neys, straddle carriers, floating cranes,
etc.

(g) Transfer means to sell, lease,
trade, lend, give, relinquish title or
possession to, or to physically transfer
in any other way.

[44 FR 9381, Feb. 13, 1979. Redesignated at 45
FR 44587, July 1, 1980, and amended at 60 FR
38736, July 28, 1995]

Sec. 2 Effective date.

The provisions of this part are effec-
tive during the existence of a state of
war or national emergency proclaimed
by the President of the United States
in accordance with existing statutory
authority or by concurrent resolution
of the Congress.

[44 FR 9381, Feb. 13, 1979. Redesignated at 45
FR 44587, July 1, 1980, and amended at 46 FR
36709, July 15, 1981]

Sec. 3 Federal control of port facili-
ties.

During any period when the provi-
sions of this part are in effect the NSA
shall exercise such control of ports in
the United States and its territories or
possessions as may be necessary to
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meet the requirements of the national
security. Control shall be consistent
with the orders of the Coast Guard
Captain of the Port relating to the
safety and security of the port.

Sec. 4 Port facilities predesignated for
emergency use.

(a) Certain port facilities selected for
standby contracts or agreements for
use by Government agencies shall be
controlled directly by the NSA.

(b) Facilities which are not required
by the United States immediately on
the effective date of this part will be
released. The Director, NSA shall have
the discretion to approve contracts for
subsequent exclusive use by the United
States of port facilities in lieu of for-
mal requisitioning of such properties.

Sec. 5 Restrictions on the transfer or
change in use or in terms governing
utilization of port facilities.

Except as otherwise provided in this
part, and irrespective of the terms of
any contract or other commitment,
whether or not the facility has been
designated for emergency use in ac-
cordance with section 3 of this part:

(a) No person shall transfer, and no
person shall accept transfer of any port
facility unless such transfer has been
approved by the NSA.

(b) No person shall use any port facil-
ity for any purpose or use other than
that for which it was being used on the
day preceding the effective date of this
part, unless such change in purpose or
use has been approved by the NSA.

(c) No person shall change or alter
the terms or conditions under which
any port facility was being operated or
used on the day preceding the effective
date of this part, unless such change
has been approved by the NSA: Pro-
vided, That this restriction shall not
relate to the filing of tariffs with the
Federal Maritime Commission as re-
quired by applicable law.

Sec. 6 Application for approval; place
of filing; investigation; disposition
by Federal Port Controller; request
for review; disposition by the NSA.

(a) Application for approval of a
transfer of, or change in use of, or
change in terms governing utilization
of any port facility shall be in writing,
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and shall contain the following infor-
mation:

(1) Name, address, and principal place
of business of applicant;

(2) Specific description and location
of port facility involved;

(3) Name, address, and principal place
of business of owner and/or operator of
such port facility;

(4) Present use of such port facility;

(5) Proposed use of such port facility;
and

(6) A statement of the reasons why
such transfer, change in use, or change
in terms, is in the interests of the war
effort, national defense, or the mainte-
nance of the essential civilian econ-
omy.

(b) The application shall be signed by
the applicant or by any lawfully au-
thorized agent or representative of the
applicant who is familiar with the facts
stated therein.

(¢c) The application and two clear
copies thereof shall be filed in the of-
fice of the Federal Port Controller of
the port in which the port facility is lo-
cated, when a Federal Port Controller
has been designated for the port. For
all other ports, the application and
copies shall be filed in the office of the
Maritime Administration Region Di-
rector for the area where the port is lo-
cated.

(d) The Federal Port Controller or
Region Director may require the appli-
cant to submit reasonable proof of
statements made in support of the ap-
plication, and may make such inves-
tigation as may be necessary for proper
disposition of the application. The Fed-
eral Port Controller or Region Director
shall not be required to make any dis-
position of the application unless and
until such reasonable proof has been
submitted: Provided, That the disposi-
tion of any such application by the
Federal Port Controller or Region Di-
rector shall not be delayed for more
than 60 days from the date of the filing
thereof for the purpose of completing
any such investigation.

(e) The Federal Port Controller, or
Maritime Administration’s Region Di-
rector or Area Officer may approve the
application in whole or in part when
the action covered by the application
to the extent approved, is in the inter-
ests of the war effort, national defense,
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or the maintenance of the essential ci-
vilian economy.

(f) Any applicant aggrieved by the ac-
tion of the Federal Port Controller or
Region Director in disapproving in
whole or in part his application may
request, in writing, that such action be
reviewed by the Director, NSA. The
written request shall contain a state-
ment of reasons why the decision of the
Federal Port Controller should be re-
versed or modified. The Director, NSA,
or a designee, will review the applica-
tion on the record made before the Fed-
eral Port Controller and will dispose of
the application on its merits in accord-
ance with the standards set forth
above.

Sec. 7 Exemptions.

The provisions of this part shall not
apply to any port facility owned by, or
organic to, any agency or department
of the United States as of the effective
date of this order.

Sec. 8 Applicability.

This part shall apply to the States of
the United States, Puerto Rico, and
the Virgin Islands.

Sec. 9 Communications.

Communications concerning this
part should refer to 32A CFR part 1901
and should be addressed to the Mari-
time Administrator, Department of
Transportation, Department of Trans-
portation, Washington, DC 20590.

PART 346—FEDERAL PORT
CONTROLLERS

Sec.

1. Purpose.

2. Definitions.

3. Standby agreements.
4. Service agreements.

AUTHORITY: The Defense Production Act of
1950, as amended (50 App. U.S.C. 2061, et seq.;)
E.0.12656, sec. 1401(7) (53 FR 47491, 3 CFR 1988
Comp.); E.O. 12919, section 201(a), June 3,
1994, 59 FR 29525; 49 CFR 1.45(5).

Section 1 Purpose.

This part prescribes the standard
form of the service agreement to be en-
tered into by the United States of
America, acting by and through the Di-
rector, National Shipping Authority

Sec. 3

(NSA) of the Maritime Administration,
U.S. Department of Transportation,
with State or municipal port authori-
ties or, private corporations, covering
the appointment of individuals within
their organizations as Federal Port
Controllers, and providing the required
supporting staff and resources.

[44 FR 9382, Feb. 13, 1979. Redesignated at 45
FR 44587, July 1, 1980]

Sec. 2 Definitions.

(a) Federal control of use of port facili-
ties and services means the exercise of
jurisdiction over the use of port facili-
ties, as defined in section 340.2(0) of 46
CFR Part 340, equipment and services
(other than port facilities, equipment
and services owned by, or organic to
any agency or department of the
United States) in time of emergency to
meet the needs of the national defense
and maintain the essential civilian
economy.

(b) Federal Port Controller means a
person designated as such under a
standard form of service agreement to
exercise delegated authorities of the
Director, NSA, in the use of port facili-
ties of a designated port or group of
ports in connection with the deploy-
ment of the Armed Forces of the
United States, or other requirements of
the nation’s defense.

[44 FR 9382, Feb. 13, 1979. Redesignated at 45
FR 44587, July 1, 1980, and amended at 46 FR
36709, July 15, 1981; 60 FR 38736, July 28, 1995]

Sec. 3 Standby agreements.

The Director, NSA, may negotiate
the standard form of service agree-
ment, specified in section 4, with port
authorities on a standby basis, prior to
the deployment of the Armed Forces of
the United States, or other require-
ments of the nation’s defense. In such
cases, the contractor accepts the obli-
gation to maintain a qualified incum-
bent in the position specified in Article
1 of the service agreement and to be
prepared to furnish the resources speci-
fied in Articles 4 and 5. An agreement
executed on a standby basis may be-
come operational in connection with
the deployment of the Armed Forces of
the United States, or other require-
ments of the nation’s defense. An
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agreement executed after the deploy-
ment of the Armed Forces of the
United States, or other requirements of
the nation’s defense may be oper-
ational upon execution.

[60 FR 38737, July 28, 1995]

Sec. 4 Service agreements.
Contract MA

SERVICE AGREEMENT, FEDERAL PORT
CONTROLLER
This agreement, made as of
, 19 , Dbetween the
United States of America (herein called the
“United States’), acting by and through the
Director, National Shipping Authority of the
Maritime Administration, Department of
Transportation, and - s a
, organized and existing under the
(herein called the

laws of
“Contractor”).

WITNESSETH

It is this day mutually agreed between the
parties as follows:

Article 1. Appointment of Federal Port Con-
troller. The United States appoints the in-
cumbent of the position of

, an employee of the Con-
tractor, as Federal Port Controller, to serve
as the agent of the United States and not as
an independent contractor, to exercise dele-
gated authority of the Director, NSA, in the
control of port operations in time of national
emergency.

Art. 2. Acceptance of appointment. (a) The
contractor agrees to the appointment and
undertakes and promises to maintain a
qualified incumbent in the position specified
in articles 4 and 5 and otherwise required by
the Federal Port Controller and agreed to by
the United States. Maintaining the equiva-
lent of such specified positions under any
subsequent reorganization of port staff is
deemed to be in compliance with this article.

(b) The contractor undertakes and prom-
ises to ensure that the Federal Port Con-
troller and agreed supporting staff will be re-
lieved of other staff duties and responsibil-
ities during any period in which the arrange-
ments provided for in this agreement are in
effect, to the extent necessary to enable
them to exercise diligently the authority
delegated by the Director, NSA, in accord-
ance with such directions, orders, or regula-
tions not inconsistent with this agreement
as the United States (NSA) has by that time
prescribed or may from time to time subse-
quently prescribe to the satisfaction of the
director, NSA.

Art. 3. Scope of Control. The Federal Port
Controller shall exercise the authorities del-
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egated with respect to port operations in the
prescribed area of .

Art. 4. Responsibilities and functions of the
Federal Port Controller—(a) Responsibilities.
The Federal Port Controller, acting as an
agent of the United States (NSA), is charged
with exercising due diligence to protect the
interests of the United States in support of
any deployment of the Armed Forces of the
United States, or other requirements of the
nation’s defense including maintenance of
the essential civilian economy and be re-
sponsible for insuring the efficient and effec-
tive utilization of the port in accordance
with such directions, orders, regulations, su-
pervision, and inspections as the United
States (NSA) may prescribe (or in the ab-
sence of such directions, orders, forms, and
methods of supervision and inspection, in ac-
cordance with customary commercial prac-
tice). Responsibilities generally include:

(1) Formulation of port coordination and
support policy and assurance of adherence
thereto:

(2) Expediting of ship turnaround and pre-
vention of congestion of ships and cargo in
port;

(3) Correlation of arrangements for rapid
clearance and rapid transit of commodities
through the port;

(4) Correlation of arrangements for berth-
ing ships and their loading and discharging;

(5) Provision through port control agency
channels, of advice on daily port capacities
and workload; and

(6) Disposition of frustrated cargo to pre-
vent reduction of port capacity.

(b) Functions. Subject to the direction and
control of the NSA, in accordance with such
policies, programs, allocations, and prior-
ities as may be adopted or established, the
Federal Port Controller will:

(1) Furnish the NSA necessary information
based upon the local situation and condi-
tions, for establishment by the NSA, of peri-
odic maximum quotas of cargo ocean lift for
the port. As appropriate such information
shall include but not be limited to estimates
of port capacity; the port work load; and
availability of berths, vessels, cargoes, labor,
and equipment.

(2) Recommend changes of destination of
ships or cargo to appropriate representatives
of the NSA.

(3) Coordinate port operations to accom-
modate ships diverted in emergencies by
naval authorities.

(4) Coordinate through the Federal agency
responsible for land transportation, move-
ment of traffic to and from port areas and, as
necessary, exercise controls in coordination
with said agency, over the movement of traf-
fic into, within, and out of port areas in ac-
cordance with requirements and available
port capacity for transshipment.

(5) Administer priorities for the movement
of traffic through port areas.
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(6) Provide guidance for the coordination
of port terminal and forwarding operations;
exercise control over the utilization of port
facilities, port equipment, and port services,
public and private, except those owned by, or
organic to any agency or department of the
United States and promote maximum effi-
ciency.

(7) Coordinate and make recommendations
with respect to the development of port fa-
cilities and rehabilitation of substandard
port facilities; recommend restoration or re-
placement of damaged or destroyed port fa-
cilities and direct, coordinate and control
the activities of Federal, State, local and
private agencies in carrying out such res-
toration or replacement work as may be au-
thorized by proper authority.

(8) Furnish the NSA with pertinent infor-
mation and data with respect to local port
operations in order to assist the NSA in per-
forming its responsibilities at the national
level.

(9) Handle ‘‘claimant’ requests and prob-
lems arising at the local level within au-
thorities delegated by the NSA.

(10) As directed, furnish current informa-
tion to the Federal agency responsible for
land transportation in order that it may ap-
prove and issue block releases for port bound
traffic to the Department of Defense with re-
spect to military traffic and to the NSA with
respect to all other oceangoing traffic, in ac-
cordance with firm cargo ocean lift sched-
ules for the port. Shipper agencies may pro-
vide individual permits to shippers and de-
pots for specific movements to the port
areas. Advise the Federal agency responsible
for land transportation where circumstances
warrant institution of control by the latter
agency over traffic-bound inland from the
port area in order to minimize congestion in
the port.

Art. 5. Federal Port Controller staff. The con-
tractor shall provide, in support of the Fed-
eral Port Controller, the staff personnel nec-
essary to coordinate actions to overcome
any constraints on the effective and efficient
conduct of port operations as well as clerical
staff to meet the administrative require-
ments of the Federal Port Controller. The
numbers of staff will be determined and
agreed to from time to time by the United
States (NSA) and the contractor and entered
in schedule A attached to this service agree-
ment.

Art. 6. Office Facilities. The contractor shall
provide or arrange for necessary office facili-
ties for the Federal Port Controller activity,
including office space, furniture, commu-
nications equipment, supplies, utilities,
transportation, and other normal adminis-
trative support and support services, as nec-
essary and agreed to from time to time by
the United States (NSA) and the contractor
and recorded in schedule B attached to this
service agreement.

Sec. 4

Art. 7. Compensation. (a) At least once a
month, the United States (NSA) shall pay to
the contractor compensation for the Federal
Port Controller’s services, the costs of his
organization, and the costs of office facili-
ties, administrative support services, as fol-
lows:

(1) Compensation for services of the Fed-
eral Port Controller and his staff shall be in
accordance with salary levels plus monetary
items directly related thereto (employee
service expenses) in force at the time this
agreement comes into force: Provided, That
subsequent cost of living increases author-
ized under labor agreements and in accord-
ance with Federal or State regulations will
apply: And provided, That part-time services
will be compensated for on a prorated basis.
Any adjustments in compensation after the
contract comes into force will be negotiated,
if appropriate. Employee service expenses
will include the employer contributions for
social security and pensions, as well as life/
health and workmen’s compensation insur-
ance.

(2) Compensation for support other than
salaries and related expenses (see art. 6)
shall be in accordance with published sched-
ules of charges of the contractor; and if
schedules of charges have not been published
by the contractor, in such fair and reason-
able amount as the United States shall from
time to time determine and publish in
addendums to this service agreement: Pro-
vided, That, when facilities and support serv-
ices are shared by the Federal Port Con-
troller and other agencies and activities
compensation shall be prorated on a schedule
acceptable to the United States and the con-
tractor.

(b) The contractor shall also be entitled to
payment or credit for any service, loss, cost,
or expense, whether or not specifically pro-
vided for or excepted herein, if, and to the
extent that such payment or credit is deter-
mined within the sole discretion of the Di-
rector, NSA, to be fair and equitable and in
accordance with the basic principles or in-
tent of this agreement.

Art. 8. Warranty against contingent fees. The
contractor warrants that it has not em-
ployed any person to solicit or secure this
agreement upon any agreement for a com-
mission, percentage, brokerage, or contin-
gent fee. Breach of this warranty shall give
the United States the right to annul this
agreement or in its discretion to deduct from
any amount payable hereunder the amount
of such commission, percentage, brokerage,
or contingent fee.

Art. 9. Equal opportunity. During the per-
formance of this agreement, the contractor
agrees that the contractor will not discrimi-
nate against any employee or applicant for
employment because of race, color, religion,
sex, age or national origin. The contractor
will take affirmative action to insure that
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all action related to employment is taken
without regard to race, color, religion, sex,
age, or national origin. Such action shall in-
clude, but not be limited to, employment,
promotion, layoff or termination, direct or
indirect compensation and selection for
training, except where such provisions are
governed by State civil service commissions
or comparable government agencies. The
contractor agrees to post in conspicuous
places, available to employees and appli-
cants for employment, notices to be provided
by the NSA setting forth the provisions of
this nondiscrimination clause.

Art. 10. Officials not to benefit. No persons
elected or appointed as members of or dele-
gates to Congress, themselves or by any
other persons in trust for them, or for their
use or account shall hold or enjoy this agree-
ment in whole or in part, except as provided
in Section 433, Title 18, United States Code.
The operator shall not employ any member
of Congress, either with or without com-
pensation as an attorney, agent, officer, or
director.

Art. 11. Right of Comptroller General to Ex-
amine Books and Records. The Comptroller
General of the United States or any of his
duly authorized representatives shall have
access to and the right to examine any perti-
nent books, documents, papers, and records
of the contractor related to this agreement.

Art. 12. Effective Date, Implementation, Du-
ration and Termination. (a) This agreement is
effective as of the day and year set forth
above.

(b)(1) if entered into on a standby basis,
this agreement shall be operational as of the
day and year when the United States notifies
the contractor that the services specified in
this agreement are required during a deploy-
ment of the Armed Forces of the United
States, or other requirements of the nation’s
defense, Provided that during the standby pe-
riod, the contractor will carry out the obli-
gation specified in paragraph (a) of Article 2.
No compensation will accrue to the con-
tractor during the standby period.

(2) if entered into during a deployment of
the Armed Forces of the United States, or
other requirements of the nation’s defense,
this agreement shall be operational when ex-
ecuted.

(c) Unless sooner terminated, the agree-
ment shall extend until 6 months after ter-
mination of the emergency.

(d) This agreement may be terminated
upon thirty (30) days’ written notice by ei-
ther party to the other party hereto: Pro-
vided, however, That, notwithstanding any
such termination, the contractor shall, at
the option of the United States, continue to
be responsible for the completion of any
work which the contractor is performing on
the effective date of termination. Termi-
nation or expiration of this agreement shall
neither affect nor relieve any liability or ob-
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ligation that may have accrued prior there-
to.

(e) This agreement may be amended, modi-
fied or supplemented in writing at any time
by mutual consent of the parties hereto.
This agreement may not be amended, modi-
fied or supplemented otherwise than in writ-
ing.

Art. 13. Renegotiation. This contract shall
be deemed to contain all the provisions re-
quired by section 104 of the Renegotiation
Act of 1951.

Art. 14. Headnotes. The use of headnotes at
the beginning of the articles of this agree-
ment is for the purpose of description only
and shall not be construed as limiting or in
any other manner affecting the substance of
the articles themselves.

In witness whereof, the parties hereto have
executed this agreement in triplicate as of
this day of s
19

UNITED STATES OF AMERICA, DEPARTMENT OF
COMMERCE, MARITIME ADMINISTRATION

(Seal)

Attest:

Secretary

Director, National Shipping Authority
(Corporate Seal)

Attest:

Secretary

By:

Approved as to Form:
General Counsel , Maritime Adminis-
tration.

PART 1902. FEDERAL PORT CONTROLLER

Schedule A

Agreed positions.
Schedule B

Agreed office facilities, furniture and sup-
port resources.

[44 FR 9382, Feb. 13, 1979. Redesignated at 45
FR 44587, July 1, 1980, and amended at 46 FR
36710, July 15, 1981; 60 FR 38737, July 28, 1995]

PART 347—OPERATING CONTRACT

Sec.

1. Purpose.

2. Stand-by agreements.

3. Terminal operating contract.

AUTHORITY: The Defense Production Act of
1950, as amended (50 App. U.S.C. 2061, et seq.);
E.O. 12656, sec. 1401(7) (63 FR 47491, 3 CFR 1988
Comp.); E.O. 12919, section 201(a), June 3,
1994, 59 FR 29525; 49 CFR 1.45(5).

SOURCE: 44 FR 9384, Feb. 13, 1979, unless
otherwise noted. Redesignated at 45 FR 44587,
July 1, 1980.
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Sec. 1 Purpose.

This part prescribes the standard
form of marine terminal contract to be
entered into by the United States of
America, acting by and through the Di-
rector, National Shipping Authority
(NSA) of the Maritime Administration,
U.S. Department of Transportation,
with State or municipal authorities or
private terminal operators for the pro-
vision of terminal operating services
during civil defense emergencies or na-
tional emergencies declared by the
President of the United States in ac-
cordance with existing statutory au-
thority or by concurrent resolution of
the Congress.

Sec. 2 Stand-by agreements.

The Director NSA, Maritime Admin-
istration, in advance of an emergency,
may negotiate the standard form of
terminal operating contract specified
in Section 3, with terminal operators
on a stand-by basis. Stand-by arrange-
ments establish the framework of rapid
initiation of government shipping oper-
ations at the outset of an emergency.
At port facilities, (as defined in section
1(e) of 32A CFR part 1901) under the
control of the Maritime Administra-
tion and allocated for long term exclu-
sive use by the Department of Defense
(DOD), provisions will ordinarily be
made for the use of contractors under
DOD contracts to move DOD cargo
through selected ports, to perform such
services as pre-stowing, receipt,
intransit storage and loading of cargo
under DOD procedures for the Defense
Transportation System. When it be-
comes necessary to move DOD cargo
through marine terminals under the
control of the Maritime Administra-
tion, but not allocated for long term
exclusive use by DOD, contractors will
be required to perform such services as
DOD requires for handling cargo and
documenting shipments under the De-
fense Transportation System, with cor-
responding contractual obligations.

Sec. 3 Terminal operating contract.
Contract MA

TERMINAL OPERATING CONTRACT

This agreement, made as of
, 19 , between the United

States of America (herein called the ‘“United

Sec. 3

States’), acting by and through the Direc-
tor, National Shipping Authority (NSA) of
the Maritime Administration, Department of
Transportation, and ) , a

organized and existing under the
laws of (herein called the ‘“‘op-

erator’’).

WITNESSETH

That in consideration of the covenants and
agreements of the parties hereinafter con-
tained and set forth, the parties here to do
mutually covenant and agree as follows:
Part. 1.

Article 1. Relationship of parties. (a) The
United States engages the operator as an
independent contractor to do and perform or
arrange for the performance of all the cus-
tomary duties and functions of a terminal
operator, subject to the terms, covenants
and conditions of this agreement and to such
rules, regulations and orders as may be
issued by the United States from time to
time, with respect to such cargo and vessels
as the United States may from time to time
direct or designate, and at the following ter-
minals: , more specifically described in
Schedule A hereto attached and made a part
hereof by reference, and at such other termi-
nals as the United States may from time to
time designate, which the operator may use
under temporary assignment in order to ex-
pedite the loading and discharging of vessels
under jurisdiction of the NSA.

(b) The operator hereby accepts such en-
gagement and agrees to do and perform all
the work required by it to be performed
under this agreement in an economical and
efficient manner and in accordance with the
best operating practices, to exercise due dili-
gence to protect and safeguard the interests
of the United States in all respects and seek
to avoid any delay, loss or damage whatso-
ever to United States shipping. The operator
represents and warrants that it is the
of the herein before specified terminals.

Art. 2. Compensation. (a) As full and com-
plete compensation for the work done and
performed by the operator, the United States
agrees to pay to the operator, as soon as
practicable after the completion of each cal-
endar month’s work under the provisions of
this agreement the following:

(1) For terminal services, an amount cal-
culated on the basis of rates and charges
contained in tariffs on file with the Federal
Maritime Commission during the time this
agreement is in effect: Provided, however,
That the operator will be compensated, as a
minimum, the amount per month set forth
for each terminal in schedule A attached:
And provided further, That, when the oper-
ator, with the approval of the Director, NSA,
utilizes the terminal for cargo not controlled
by the Director, NSA (that is, for commer-
cial cargo), the compensation received by
the operator for handling such cargo shall
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apply against the minimum compensation;
and

(2) For stevedoring services provided or ar-
ranged for by the operator and any related
contractual services not specified in the ter-
minal tariff such as handling lines or addi-
tional lashing or carpentry required for prop-
er stowage or discharge activities, reim-
bursement for all direct costs of labor as well
as those directly related or allocable to the
provision of such labor and employee service
expenses and costs of materials and equip-
ment, an allowance of 15 percent for GAE is
authorized except for those items which are
ordinarily provided by the contractor and
the basis for charges for which already in-
cludes GAE.

(3) An additional amount in payment or
credit for any service, loss, cost of expense,
whether or not specifically provided for or
excepted herein; if, and to the extent that,
such payment or credit is found by the Di-
rector, NSA, or his designated agent, in his
sole discretion, to be fair and equitable and
in accordance with the basic principles or in-
tent of this agreement.

(b) Monies due and owing to the operator
shall be paid to it only upon the submission
of vouchers properly and duly supported and
certified. All such vouchers under this agree-
ment shall refer to the date and number of
this agreement.

(c) In the event a voucher submitted for
payment for the work, or any portion there-
of, is not properly supported or certified, the
United States may nevertheless make par-
tial payment thereof or payments on ac-
count of such voucher as has been properly
supported or certified. Such partial payment
or payments on account shall not be deemed
or held to be a waiver of the right of the
United States to revise or adjust such partial
payment or payments on account upon the
basis of any data or information later re-
ceived or submitted by the operator.

(d) No payment will be made for handling
ship stores or providing services properly
billed under vessel contracts or agency
agreements related to vessel operations and
repairs.

Art. 3. Effective Date, Implementation, Dura-
tion and Termination

(a) This agreement is effective as of the
day and year set forth above.

(b)(1) if entered into on a standby basis,
this agreement shall be operational as of the
day and year when the United States notifies
the contractor that the services specified in
this agreement are required during a period
of war or national emergency: Provided, That
during the standby period, the contractor
will carry out the obligation specified in
paragraph (a) of Article 2. No compensation
will accrue to the contractor during the
standby period.
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(2) if entered into during a period of war or
national emergency, this agreement shall be
operational when executed.

(c) Unless sooner terminated, this agree-
ment shall extend until 6 months after the
termination of the emergency.

(d) This agreement may be terminated
upon thirty (30) days’ written notice by ei-
ther party to the other party hereto: Pro-
vided, however, That, notwithstanding any
such termination, the operator shall, at the
option of the United States, continue to be
responsible for the completion of any work
which the operator is performing on the ef-
fective date of termination. Termination or
expiration of this agreement shall neither af-
fect nor relieve any party of any liability or
obligation that may have accrued prior
thereto.

(e) This agreement may be amended, modi-
fied or supplemented in writing at any time
by mutual consent of the parties hereto.
This agreement may not be amended, modi-
fied or supplemented otherwise than in writ-
ing.

Art. 4. Contract documents. This agreement
consists of part I, part II, and schedule A
(the latter being hereto attached and made a
part hereof by reference) and such other
schedules or writing as may be made by the
parties in accordance with the provisions of
this agreement. Each and every one of the
provisions of said part II, schedules and
writings are part of this agreement as
though hereinbefore set out at length.

In witness whereof, the parties hereto have
duly executed this agreement in triplicate as
of the day and year first above written.
(Seal)

Attest:

UNITED STATES OF AMERICA, DEPARTMENT OF
TRANSPORTATION, MARITIME ADMINISTRATION

Secretary
By:

, Maritime Administration.

Director, National Shipping Authority

(Corporate Seal)
Attest:

Secretary
Approved as to Form:

By:

General Counsel
tration.

, Maritime Adminis-

TERMINAL OPERATING CONTRACT

PART II.

Article 1. Definitions, (a) Cargo as used in
this agreement means all general freight and
commodities in bulk (including those dam-
aged or solidified), merchandise, material,
mail, baggage, express, ship’s and subsist-
ence stores, explosives, petroleum products,
petroleum and other similar liquid cargo.
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(b) Terminal Work as used in this agreement
means the operation of the terminals speci-
fied in schedule A, as terminals and not for
any other purpose, including the handling,
receiving, delivering, assembling, checking,
sorting, storing, coopering, protecting, and
shifting of cargo at the said terminals; stow-
ing and snugging cargo in the space on the
terminal; issuing and receiving proper re-
ceipts for cargo; loading and discharging
boxcars, lighters, scows, barges, carfloats,
containers, trailers, and chasis; handling
vessel’s lines on docking and undocking;
doing maintenance, and repair in accordance
with the terms of this agreement; any and
all other services, operations and functions
usually or customarily done or performed by
a terminal operator; and any and all other
duties, services, operations or functions re-
quired by the terms of this agreement to be
done or performed by the operator.

(¢) Port Terminal Facilities as used in this
agreement means piers, wharves, ware-
houses, covered and/or open storage space,
cold storage plants, grain elevators and/or
bulk loading and/or unloading structures,
landings and receiving stations, used for the
transmission, care and convenience of cargo
and/or passengers in the interchange of same
between land and water carriers or between
two water carriers.

Art. 2. Duties of the operator. The operator
shall:

(a) If lessee or licensee of the terminals,
perform, comply with and abide by all appli-
cable terms, covenants and conditions of the
lease or license under which it occupies and
uses said terminals;

(b) Make available and operate for the re-
quirements of the United States (which re-
quirements include all cargo and vessels des-
ignated by the NSA, whether or not owned
by the United States all terminals herein-
above described;

(c) Perform the terminal work as defined
and furnish all labor of every nature and de-
scription and furnish and use all gear and
mechanical devices or other equipment nec-
essary for the most efficient performance;

(d) When requested to do so by the NSA or
when incident to its terminal operations,
perform or arrange for the shifting of light-
ers, barges, scows, rail cars and/or carfloats
and load and discharge the same;

(e) Insure that the terminals are main-
tained and kept in proper condition and all
berths suitably dredged;

(f) Supply all telephone service, clerical
work, light, heat, power, fuel, water and
other supplies and services connected with or
incidental to the work, within the limits im-
posed by national resource allocation and
priorities systems in effect at the time.

(g) Insure that sub-contractors engaged are
experienced and competent to perform ade-
quately in their respective functional field,
e.g., handling lines; directing tug operations
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for docking vessels; planning and conducting
cargo stowage with ship or quayside gear and
fully complying with all documentation re-
quirements and safety, health and sanitation
regulations.

Art. 3. General labor and other provisions. (a)
The operator shall comply with the Social
Security Act, the unemployment insurance
laws of any State in which work is done, and
the provisions of applicable collective bar-
gaining agreements.

(b) The operator recognizes the relation of
trust and confidence established between it
and the United States by this agreement,
and agrees to furnish its best skill and judg-
ment in planning, supervising and per-
forming the work, to make every effort to
complete the work in the shortest time prac-
ticable, and to cooperate fully with the
United States in furthering the interests of
the United States. The operator agrees to
furnish efficient business administration and
superintendence in performing the work.

(c) Upon the execution of this agreement
the operator shall immediately furnish to
the Regional Office, NSA, written schedules
of the wages and contractual working condi-
tions, (including overtime, pay, insurance
benefits and other compensation and em-
ployment benefits) payable by the operator
in performing the work, and whenever re-
quested from time to time thereafter, the op-
erator shall furnish similar written sched-
ules to the Regional Office, NSA, covering
the then existing conditions. The operator
shall notify the NSA concerning any pro-
posed or actual change, modifications or al-
teration in such schedules as soon as knowl-
edge thereof is available to the operator.

(d) The operator shall, if required by the
NSA, employ identification cards with indi-
vidual photograph affixed, or other methods
of identification, as issued by the United
States Coast Guard or other responsible Gov-
ernment authorities.

(e) Overtime work under this agreement
shall be incurred or performed by the oper-
ator only when required. However, the oper-
ator whenever requested by the NSA, shall
work overtime.

Art. 4. Notice of labor disputes. Whenever
any actual potential labor dispute is delay-
ing or threatens to delay the timely and effi-
cient performance of the work, the operator
will immediately give written notice thereof
to the NSA.

Art. 5. Liability of the operator. (a) While
performing the work, the operator shall, ex-
cept as provided in paragraph 6(c) of part IT
hereof, be responsible for any and all loss,
damage or injury, including death to per-
sons, cargo, vessels, their stores, apparel or
equipment, wharves, docks, piers, lighters,
elevators, cars, carfloats or other property
or thing, arising through the negligence or
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fault of the operator, its employees or termi-
nals: Provided, That, to the extent not cov-
ered by insurance, the operator shall not be
responsible to the NSA, for any loss, damage
or injury resulting from the negligence or
wrongful acts of the NSA; or from acts of the
operator and its employees performed only
because specifically so directed by the NSA;
or from defects or other gear supplied by the
United States.

(b) The operator shall be under no liability
to the United States in the event that the
operator should fail to perform any work
hereunder by reason of any labor shortage,
dispute or difficulty, or any strike or lock-
out or any shortage of material or any act of
God or peril of the sea or any other cause be-
yond the control of the operator, whether or
not of the same or similar nature; or shall do
or fail to do any act in reliance upon instruc-
tions of military or naval authorities.

Art. 6. Insurance requirements and indem-
nification. (a) The operator shall procure, and
maintain during the term of this agreement,
pay for one or more policies of insurance in-
suring it as follows, as the basis for calcu-
lating compensation payable under para-
graph 5(a) above:

(1) Coverage of all piers, wharves, build-
ings, structures, facilities and equipment, as
owner or in accordance with terms of lease.

(2) Standard workman’s compensation in-
surance and employer’s liability insurance,
including longshoremen and harbor worker’s
compensation insurance, or such of these as
may be proper under applicable State or Fed-
eral statutes. Such insurance shall, unless
otherwise required by applicable State or
Federal statutes, be subject to $50,000/100,000
limits and shall be full coverage with occu-
pational disease endorsement. The operator
may, however, be a self-insurer against the
risks in this subparagraph, if it has obtained
the prior approval of the Director, NSA, such
approval to be given upon the submission of
satisfactory evidence that the operator has
duly qualified as a self-insurer under applica-
ble provisions of law.

(3) Public liability insurance with limits of
at least $1,000,000 for the death or bodily in-
juries to one person and at least $5,000,000 for
the death or bodily injuries to more than one
person in any one accident or occurrence.

(4) Property damage liability insurance
covering damage to or loss of property re-
sulting from the negligence of the operator
with a limit of $1,000,000 for each occurrence.

(b) All liability insurance obtained by the
operator as provided in paragraph (a)(3) of
this section above shall name the United
States as additional insured or provided for a
waiver or subrogation.

(c) The operator’s work is incident to war
activities of the United States and will in-
volve risks and hazards far in excess of those
normally incident to peacetime commercial
operations. To induce the operator to under-
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take the performance of the work for the
compensation herein provided, and thus ob-
tain for the United States the resulting ben-
efit of such reduced compensation, the
United States undertakes to and does indem-
nify the operator and hold it harmless
against any loss or damage to the terminals
(whether owned, leased or occupied under li-
cense) and against expense (including ex-
pense of litigation), liability to and claims of
third persons because of loss, damage or in-
jury to persons, cargo, vessels, their stores,
apparel or equipment, wharves, piers, docks,
lighters, barges, scows, elevators, rail cars,
carfloats, or other property or thing, arising
through the negligence or fault of the oper-
ator, its employees, gear or equipment, or
otherwise, all subject, however, to the fol-
lowing conditions and limitations:

(1) The undertaking of the United States
shall be applicable only and limited to:

(a) For public liability the amount such
loss, expense, or liability arising from any
single catastrophe, accident or occurrence
exceeds the sum of $1,000,000 each person and
$5,000,000 per accident or the sum of insur-
ance approved or required to be carried in ex-
cess of these limits, whichever sum is great-
er and

(b) For property damage liability the
amount such loss, expense or liability aris-
ing from any single catastrophe, accident or
occurrence exceeds the sum of $1,000,000 per
accident or the sum of insurance approved or
required to be carried in excess of these lim-
its whichever sum is greater.

(2) The undertaking of the United States
shall not be applicable and the United States
shall have no obligation or liability in re-
spect of such undertaking or otherwise, in
situations in which such loss, expense or li-
ability is due in whole or in part to willful
and deliberate disregard of instructions of
the Administrator or the personal failure to
exercise good faith or insofar as the char-
acter of the work permits under wartime op-
erations that degree of care normally exer-
cised under like conditions in the perform-
ance of the operator’s peacetime commercial
operations, by the elected corporate officers
of the operator or by the representative of
the operator having supervision and direc-
tion of all operations at any terminal where
the operator may perform services here-
under.

(3) As soon as practicable after occurrence
of any event from which the obligation of
the United States to hold the operator harm-
less against loss, expense and liability might
arise, written notice of such event shall be
given by the operator to the United States,
which notice shall contain full particulars of
the event. If claim is made or suit is brought
thereafter against the operator as a result or
because of such event, the operator shall im-
mediately deliver to the United States every
demand, notice, summons or other process
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received by it or its representatives, and the
United States shall provide appropriate at-
tachment or appeal bonds or undertakings
where required in the course of such litiga-
tion.

(4) The operator shall cooperate with the
United States and, upon the request of the
United States, shall assist in effecting settle-
ments, securing and giving evidence, obtain-
ing the attendance of witnesses and in the
conduct (including defense) of suits; and the
United States shall reimburse the operator
for reasonable out-of-pocket expenses, other
than loss of earnings, incurred in so doing.
The operator shall not voluntarily, except at
its own cost, make any payment, assume any
obligation or incur any expense, other than
for such immediate medical and surgical re-
lief to others as shall be imperative at the
time of said occurrence of such event.

(5) This undertaking of the United States
to hold the operator harmless against loss,
expense and liability as herein provided,
shall not create or give rise to any right,
privilege or power in any person or organiza-
tion, except the operator, nor shall any per-
son or organization be or become entitled to
join the United States as a co-defendent in
any action against the operator brought to
determine the operator’s liability or for any
other purpose; Provided, however, That as to
any risk borne or assumed by the United
States through the undertaking set above,
the United States shall be and hereby is sub-
rogated by the operator to any claim, de-
mand or cause of action against third per-
sons or organizations which exists or may
arise in favor of the operator, and the oper-
ator shall, if so required, forthwith execute a
formal assignment or transfer of such claim,
demand or cause of action.

(6) This undertaking of the United States
shall not apply against any loss or expense
resulting from enemy attack upon the
United States.

Art. 7. Covenant against assignment or sub-
lease of terminals. The operator shall not as-
sign or sublet the terminals or any portion
thereof nor grant any license with respect
thereto, except in the ordinary course of ter-
minal operations and subject to the approval
of the NSA.

Art. 8. Custom of the port. No rule or cus-
tom of the port in conflict with any provi-
sion or term of this agreement will be bind-
ing upon the United States, unless the oper-
ator is legally obligated to comply with the
same pursuant to the laws of the United
States or laws of any State thereof or pursu-
ant to the terms, provisions, covenants and
conditions of any lease covering the termi-
nals and entered into between the operator
and its lessor or licensor thereof.

Art. 9. Extra work. The United States will
neither compensate nor make any payments
to the operator for any extra work in con-
nection with the operation of terminals
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which it may render in addition to the work
specifically required by this agreement, ex-
cept as provided in paragraph 3(e) of part II
hereof.

Art. 10. Status of employees. All employees
of the operator or of any other person or or-
ganization employed in performance of the
work shall at all times be the employees of
the operator or of such other person or orga-
nization, as the case may be, and are not em-
ployees of the United States.

Art. 11. Delegation of authority. Wherever
and whenever any right, power or authority
herein is granted or given to the United
States, such right, power or authority may
be exercised by the NSA or such agent or
agents as the United States may appoint,
and the act or acts of such agent or agents
when taken shall constitute the act of the
United States hereunder. In performing the
work, the operator may rely upon the in-
structions and directions of the Director,
NSA, his officers and responsible employees,
or any person or agency authorized by him.
Whenever practicable, instructions and di-
rections to the operator shall be in writing
and oral instructions or directions given
shall be confirmed promptly in writing. No
Director’s orders or regulations shall have
retroactive effect without the written con-
sent of the General Counsel, Maritime Ad-
ministration.

Art. 12. Warranty against contingent fees.
The operator warrants that it has not em-
ployed any person to solicit or secure this
agreement upon any agreement for a com-
mission, percentage, brokerage or contin-
gent fee. Breach of this warranty shall give
the United States the right to annul this
agreement or in its discretion to deduct from
any amount payable hereunder the amount
of such commission, percentage, brokerage,
or contingent fee.

Art. 13. Equal opportunity. During the per-
formance of this agreement, the operator
agrees as follows:

(a) The operator will not discriminate
against any employee or applicant for em-
ployment because of race, color, religion,
sex, age or national origin. The contractor
will take affirmative action to insure that
all action related to employment is taken
without regard to race, color, religion, sex,
age or national origin. Such action shall in-
clude, but not be limited to, employment,
promotion, layoff or termination, direct or
indirect compensation and selection for
training, except where such provisions are
governed by State civil service commissions
or comparable government agencies. The
contractor agrees to post in conspicuous
places, available to employees and appli-
cants, notices to be provided by the NSA set-
ting forth the provisions of this non-
discrimination clause.

(b) The operator will, in all solicitations or
advertisements for employees placed by or

273



Pt. 349

on behalf of the operator, state that all
qualified applicants will receive consider-
ation for employment without regard to
race, color, religion, sex, age, or national ori-
gin.

(c) The operator will send to each labor
union or representative of workers with
which it has a collective bargaining agree-
ment or other contract or understanding, a
notice, to be provided by the NSA, advising
the labor union or worker’s representative of
the operator’s commitments under section
202 of Executive Order No. 11246 of September
24, 1965, as amended, and shall post copies of
the notice in conspicuous places available to
employees and applicants for employment.

(d) The operator will comply with all pro-
visions of Executive Order No. 11246, as
amended, and by the rules, regulations and
orders of the Secretary of Labor.

(e) The operator will furnish all informa-
tion and reports required by Executive Order
No. 11246, as amended, and by the rules, regu-
lations and orders of the Secretary of Labor,
or pursuant thereto, and will permit access
to its books, records, and accounts by the
NSA and the Secretary of Labor for purposes
of investigation to ascertain compliance
with such rules, regulations and orders.

(f) In the event of the operator’s non-
compliance with the mnondiscrimination
clauses of this agreement or with any of such
rules, regulations or orders, this agreement
may be cancelled, terminated or suspended
in whole or in part, and the operator may be
declared ineligible for further Government
contracts in accordance with procedures au-
thorized in Executive Order No. 11246, as
amended, and such other sanctions may be
imposed and remedies invoked as provided in
Executive Order No. 11246, as amended, or by
rule, regulation or order of the Secretary of
Labor, or as otherwise provided by law.

(g) The operator will include the provisions
of this paragraph in every subcontract or
purchase order unless exempted by rules,
regulations or orders of the Secretary of
Labor issued pursuant to section 204 of Exec-
utive Order No. 11246, as amended, so that
such provisions will be binding upon each
subcontractor or vendor. The operator will
take such action with respect to any sub-
contract or purchase order as the NSA may
direct as a means of enforcing such provi-
sions, including sanctions for noncompli-
ance: Provided, however, That in the event
the operator becomes involved in or is
threatened with litigation with a subcon-
tractor or vendor as a result of such direc-
tion by the NSA, the operator may request
the United States to enter into such litiga-
tion to protect the interests of the United
States.

Art. 14. Officials not to benefit. No persons
elected or appointed as members of or dele-
gates to Congress, themselves or by any
other persons in trust for them, or for their
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use or account shall hold or enjoy this agree-
ment in whole or in part, except as provided
in Section 433, Title 18, United States Code.
The operator shall not employ any member
of Congress, either with or without com-
pensation, as an attorney, agent, officer or
director.

Art. 15. Right of Controller General to exam-
ine books and records. The Controller General
of the United States or any of his duly au-
thorized representatives shall have access to
and the right to examine any pertinent
books, documents, papers and records of the
operator or any of its subcontractors en-
gaged in the performance of the work under
this agreement.

Art. 16. Renegotiation. This agreement shall
be deemed to contain all the provisions re-
quired by section 104 of the Renegotiation
Act of 1951. The operator shall, in compli-
ance with said section 104, insert the provi-
sions of this paragraph in each subcontract
and purchase order made or issued in car-
rying out this agreement.

Art. 17. Headnotes. The use of headnotes at
the beginning of the articles of this agree-
ment is for the purpose of description only
and shall not be construed as limiting or in
any other manner affecting the substance of
the articles themselves.

SCHEDULE A—TERMINAL OPERATING
CONTRACT

Description of Terminal(s) and the agreed
minimum dollars per month for each.

[44 FR 9384, Feb. 13, 1979. Redesignated at 45
FR 44587, July 1, 1980, and amended at 46 FR
36710, July 15, 1981]

PART 349—REEMPLOYMENT RIGHTS
OF CERTAIN MERCHANT SEAMEN

Sec.
349.1
349.2
349.3
349.4
349.5
349.6

AUTHORITY: Secs. 204(b), 302, Merchant Ma-
rine Act, 1936, as amended (46 App. U.S.C.
1114(b), 1132); 38 U.S.C. 4301 et seq.; 49 CFR 1.66

SOURCE: 62 FR 5159, Feb. 4, 1997, unless oth-
erwise noted.

Purpose.

Application for certification.
Certification criteria.

Decision on application.
Reemployment rights and benefits.
Enforcement.

§349.1 Purpose.

This part prescribes regulations im-
plementing section 302, Merchant Ma-
rine Act, 1936 (Act), as amended (46
App. U.S.C. 1132), added by section 10 of
Pub. L. 104-239, the Maritime Security
Act of 1996. These regulations provide
the procedures by which the Maritime
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Administration (MARAD), under au-
thority delegated by the Secretary of
Transportation to the Maritime Ad-
ministrator, certifies, upon applica-
tion, that certain merchant seamen are
entitled to reemployment rights and
other benefits after completion of their
service on vessels used by the United
States for a war, armed conflict, na-
tional emergency or maritime mobili-
zation need. It also describes the form
of administrative assistance MARAD
will provide to the seamen certified.

§349.2 Application for certification.

Pursuant to 46 App. U.S.C. 1132, an
individual may submit an application
to MARAD not later than 45 days after
the date the individual completes the
period of employment described in
§349.3 of this part.

§349.3 Certification criteria.

The Administrator shall apply the
following criteria for certifying that an
individual merchant seaman is entitled
to reemployment rights and other ben-
efits substantially equivalent to the
rights and benefits provided by chapter
43 of title 38, United States Code, for
any member of a Reserve Component of
the Armed Forces of the United States
who is ordered to active duty. It shall
be the responsibility of each applicant
for certification to submit relevant
documentation to MARAD, Office of
Maritime Labor, Training, and Safety,
MAR-250, 400 Seventh St., S.W., Room
7302, Washington, D.C. 20590, estab-
lishing that—

(a) Employment as merchant seaman.
The applicant was employed after Oc-
tober 8, 1996, in the activation or oper-
ation of a vessel—

(1) in the National Defense Reserve
Fleet maintained by MARAD under au-
thority of section 11 of the Merchant
Ship Sales Act of 1946 (50 U.S.C. App.
1744) in a period in which that vessel
was in use or being activated for use
under 50 U.S.C. App. 1744(b);

(2) that is requisitioned under section
902 of the Act (46 App. U.S.C. 1242); or

(3) that is owned, chartered, or con-
trolled by the United States and used
by the United States for a war, armed
conflict, national emergency, or mari-
time mobilization need (including for
training purposes or testing for readi-
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ness and suitability for mission per-
formance).

(b) Seaman credentials. During the pe-
riod of employment described in para-
graph (a) of this section, the seaman
possessed a valid license, certificate of
registry, or merchant mariner’s docu-
ment issued under chapter 73 (as appli-
cable) of title 46, United States Code,
as required by 46 App. U.S.C. 1132(c).

(c) Additional information. If applica-
ble, periods of hospitalization, con-
valescence, illness, injury, shipwreck
or detention beyond the mariner’s con-
trol were incurred in, or aggravated
during, the performance of employ-
ment described in §349.3(a).

§349.4 Decision on application.

MARAD will issue or deny certifi-
cation (accompanied by an explanation
in writing) to each applicant not later
than 20 days after receipt of an applica-
tion for certification.

§349.5
fits.

Reemployment rights and bene-

(a) General. An individual who is ab-
sent from a position of employment, in
the private or public (federal, state or
local government) sector, because of
temporary employment of any dura-
tion described in §349.3(a), shall be en-
titled to reemployment rights and ben-
efits upon completion of the temporary
employment as a merchant seaman.

(b) Superior claims. Pursuant to 38
U.S.C. 4312(g), the right of a person to
reemployment shall not entitle such
person to retention preference or dis-
placement rights over any person with
a superior claim under the provisions
of title 5, United States Code, relating
to veterans and other preference eligi-
bles.

(c) Notification of employer. Any per-
son who is absent from a position of
employment by reason of service as de-
scribed in §349.3(a) shall be entitled to
reemployment rights and benefits pro-
vided in §349.3(e) if—

(1) The person has given advance
written or verbal notice of such service
to such person’s employer, unless giv-
ing notice is precluded by military ne-
cessity, under regulations prescribed
by the Secretary of Defense, or, under
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all relevant circumstances, is impos-
sible or unreasonable, pursuant to the
provisions of 38 U.S.C. 4312(b); and

(2) The person submits an application
for reemployment with the employer
not later than 14 days after completion
of a period of service of less than 181
days, or not later than 90 days after the
completion of a period of service great-
er than 180 days, or if submitting such
application within such period is im-
possible or unreasonable through no
fault of the person, the next first full
calendar day when submission of such
application becomes possible.

(d) Waiver of motice requirements. A
person who has not given notice, or
who fails to report or apply for employ-
ment or re-employment within the ap-
propriate period specified in paragraph
(c) of this section shall not automati-
cally forfeit such person’s entitlement
to the rights and benefits referred to in
§349.5(e), but shall be subject to the
rules of conduct, established by policy,
and the general practices of the em-
ployer pertaining to explanations and
discipline with respect to absence from
scheduled work. MARAD will make a
determination on the issue of whether
notice of service was required in acting
on the application for certification.

(e) Exception to reemployment rights.
An employer is not required to reem-
ploy an individual if the employer sat-
isfies the burden of proving that, pur-
suant to 38 U.S.C. 4312(d)—

(1) The employer’s circumstances
have so changed as to make such reem-
ployment impossible or unreasonable,
or such reemployment, if required,
would impose an undue hardship on the
employer, as defined in 38 U.S.C.
4303(15); or

(2) The employment which the indi-
vidual left for employment as a mer-
chant seaman was for a brief, nonrecur-
rent period and there was not at the
time of leaving such employment any
reasonable expectation that such em-
ployment would continue indefinitely
or for a significant period.

(f) Reemployment benefits. An indi-
vidual certified by MARAD to be enti-
tled to reemployment shall also be en-
titled to other ‘‘benefits of employ-
ment’”’ (other than wages or salary for
work performed), as defined in 38
U.S.C. 4303(2), that would have accrued

46 CFR Ch. Il (10-1-13 Edition)

to that individual by reason of an em-
ployment contract or agreement or an
employer policy, plan or practice and
includes rights and benefits under a
pension plan, a health plan, an em-
ployee stock ownership plan, insurance
coverage and awards, bonuses, sever-
ance pay, supplemental unemployment
and benefits, vacations and the oppor-
tunity to select work hours or location
of employment.

(g) Reemployment position. (1) An indi-
vidual certified by MARAD as being en-
titled to reemployment shall be
promptly reemployed by the former
employer, according to the order of pri-
ority specified in 38 U.S.C. 4313(a), after
submitting an application for reem-
ployment. The three categories of pri-
ority, in ascending order, are for a mer-
chant seaman who:

(1) Served for 90 days or less;

(ii) Served for more than 90 days; or

(iii) Has a disability incurred in, or
aggravated during, the performance of
such merchant service.

(2) For a person with such service re-
lated disability, the employer shall
make ‘‘reasonable efforts’, as defined
in 38 U.S.C. 4303(10), ‘“‘to accommodate
the disability” to allow that person to
be employed in the position that would
have been occupied had the employ-
ment with the employer been contin-
uous, or in the position in which em-
ployed on the date service began as a
merchant seaman, and if that person is
“not qualified” for either position, in a
substantially equivalent position, as
specified in 38 U.S.C. 4313 (a)(3) and
(a)(@).

§349.6 Enforcement.

MARAD shall provide administrative
assistance to any individual certified
to be entitled to reemployment rights
and benefits pursuant to chapter 43 of
title 38, United States Code, made ap-
plicable by 46 App. U.S.C. 1132(a) and
these regulations, who alleges in writ-
ing to MARAD the failure, refusal, or
imminent failure or refusal of an em-
ployer to grant such rights or other
benefits. The complaint must be sent
to MARAD at the address in §349.3.
Such complaint may be in any format
and shall include the name and address
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of the employer against whom the com-
plaint is filed and a summary of the al-
legations that form the basis for the
complaint. MARAD will review, inves-
tigate and attempt to resolve the com-
plaint by taking one or more of the fol-
lowing actions:

(a) Consultation with claimant.
MARAD will communicate with the in-
dividual filing the complaint, in writ-
ing and/or by telephone or other
means, to provide assistance in pur-
suing reemployment rights and bene-
fits with the employer.

(b) Employer contact. MARAD may
contact the employer and attempt to
resolve the complaint to the mutual
satisfaction of the complainant and the
employer.

§349.6

(c) Consultation with Department of
Labor. If attempts by MARAD to re-
solve the complaint are unsuccessful,
MARAD may seek advice on the mat-
ter from the U.S. Department of Labor.

(d) Referral to Attorney General or
Merit Systems Protection Board. MARAD
will notify the complainant of an un-
successful effort to resolve a com-
plaint. Pursuant to 38 U.S.C. 4323 and
4324, if the complainant so requests,
MARAD will refer to the Attorney
General a complaint relating to a pri-
vate or State employer, or to the Merit
Systems Protection Board, for litiga-
tion, a complaint relating to a Federal
executive agency employer.
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