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(c) A defendant must prove any af-
firmative defenses and any mitigating 
factors by a preponderance of the evi-
dence. 

§ 681.27 How is evidence presented at 
the hearing? 

(a) The ALJ shall determine the ad-
missibility of evidence. 

(b) Except as provided in this part, 
the ALJ shall not be bound by the Fed-
eral Rules of Evidence. However, the 
ALJ may apply the Federal Rules of 
Evidence where he or she deems appro-
priate. 

(c) The ALJ shall exclude irrelevant 
and immaterial evidence. 

(d) Although relevant, evidence may 
be excluded if its probative value is 
substantially outweighed by the danger 
of unfair prejudice, confusion of the 
issues, or by considerations of undue 
delay or needless presentation of cumu-
lative evidence. 

(e) Although relevant, evidence shall 
be excluded if it is privileged under 
Federal law. 

(f) Evidence concerning offers of com-
promise or settlement shall be inad-
missible to the extent provided in Rule 
408 of the Federal Rules of Evidence. 

(g) The ALJ shall permit the parties 
to introduce rebuttal witnesses and 
evidence. 

§ 681.28 How is witness testimony pre-
sented? 

(a) Except as provided in paragraph 
(b) of this section, testimony at the 
hearing shall be given orally by wit-
nesses under oath or affirmation. 

(b) At the discretion of the ALJ, tes-
timony may be admitted in the form of 
a written statement or deposition. Any 
such statement must be provided to all 
other parties along with the last 
known address of such witness, in a 
manner which allows sufficient time 
for other parties to subpoena such wit-
ness for cross-examination at the hear-
ing. Prior written statements of wit-
nesses proposed to testify at the hear-
ing and deposition transcripts shall be 
exchanged as provided in § 681.19. 

(c) The ALJ shall exercise reasonable 
control over the mode and order of in-
terrogating witnesses and presenting 
evidence. 

(d) The ALJ shall permit the parties 
to conduct such cross examination as 
may be required for a full and true dis-
closure of the facts. 

(e) Upon motion of any party, the 
ALJ shall order witnesses excluded 
from the hearing room so that they 
cannot hear the testimony of other 
witnesses. This rule does not authorize 
exclusion of— 

(1) A party who is an individual; 
(2) In the case of a party that is not 

an individual, an officer or employee of 
the party appearing for the entity pro 
se or designated by the party’s rep-
resentative; or 

(3) An individual whose presence is 
shown by a party to be essential to the 
presentation of its case, including an 
individual employed by the Govern-
ment engaged in assisting the rep-
resentative for the Government. 

§ 681.29 Will the hearing proceedings 
be recorded? 

The hearing will be recorded and 
transcribed. The transcript of testi-
mony, exhibits and other evidence ad-
mitted at the hearing, and all papers 
and requests filed in the proceeding 
constitute the record for the decision 
by the ALJ and the authority head. 

§ 681.30 Are ex parte communications 
between a party and the ALJ per-
mitted? 

Ex parte communications between a 
party and the ALJ are not permitted 
unless the other party consents to such 
a communication taking place. This 
does not prohibit a party from inquir-
ing about the status of a case or asking 
routine questions concerning adminis-
trative functions or procedures. 

§ 681.31 Are there sanctions for mis-
conduct? 

(a) The ALJ may sanction a person, 
including any party or representative, 
for failing to comply with an order, or 
for engaging in other misconduct that 
interferes with the speedy, orderly, and 
fair conduct of a hearing. 

(b) Any such sanction shall reason-
ably relate to the severity and nature 
of the misconduct. 

(c) When a party fails to comply with 
an order, including an order for taking 
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a deposition, the production of evi-
dence within the party’s control, or a 
request for admission, the ALJ may: 

(1) Draw an inference in favor of the 
requesting party with regard to the in-
formation sought; 

(2) In the case of requests for admis-
sion, deem each matter of which an ad-
mission is requested to be admitted; 

(3) Prohibit the party failing to com-
ply with such order from introducing 
evidence concerning, or otherwise rely-
ing upon testimony relating to the in-
formation sought; and 

(4) Strike any part of the pleadings 
or other submissions of the party fail-
ing to comply with such a request. 

(d) The ALJ may refuse to consider 
any motion, request, response, brief or 
other document which is not filed in a 
timely fashion. 

(e) If a party fails to prosecute or de-
fend an action under this part com-
menced by service of a notice of hear-
ing, the ALJ may dismiss the action or 
may issue an initial decision imposing 
penalties and assessments. 

§ 681.32 Are post-hearing briefs re-
quired? 

Post-hearing briefs are not required, 
but the ALJ may permit them at his or 
her discretion. 

DECISIONS AND APPEALS 

§ 681.33 How is the case decided? 
(a) The ALJ will issue an initial deci-

sion based only on the record. It will 
contain findings of fact, conclusions of 
law, and the amount of any penalties 
and assessments imposed. 

(b) The ALJ will serve the initial de-
cision on all parties within 90 days 
after the close of the hearing or, if the 
filing of post-hearing briefs were per-
mitted, within 90 days after the final 
post-hearing brief was filed. 

(c) The findings of fact must include 
a finding on each of the following 
issues: 

(1) Whether any one or more of the 
claims or statements identified in the 
complaint violate this part; and 

(2) If the defendant is liable for pen-
alties or assessments, the appropriate 
amount of any such penalties or assess-
ments, considering any mitigating or 
aggravating factors. 

(d) The initial decision will include a 
description of the right of a defendant 
found liable for a civil penalty or as-
sessment to file a motion for reconsid-
eration with the ALJ or a notice of ap-
peal with the authority head. 

§ 681.34 How are penalty and assess-
ment amounts determined? 

(a) In determining an appropriate 
amount of civil penalties and assess-
ments, the ALJ and the authority 
head, upon appeal, should evaluate any 
circumstances that mitigate or aggra-
vate the violation and should articu-
late in their opinions the reasons that 
support the penalties and assessments 
they impose. Although not exhaustive, 
the following factors are among those 
that may influence the ALJ and the 
authority head in determining the 
amount of penalties and assessments to 
impose with respect to the misconduct 
charged in the complaint: 

(1) The number of false, fictitious, or 
fraudulent claims or statements; 

(2) The time period over which such 
claims or statements were made; 

(3) The degree of the defendant’s cul-
pability with respect to the mis-
conduct; 

(4) The amount of money or the value 
of the property, services, or benefit 
falsely claimed; 

(5) The value of the Government’s ac-
tual loss as a result of the misconduct, 
including foreseeable consequential 
damages and the cost of the investiga-
tion; 

(6) The relationship of the amount 
imposed as civil penalties to the 
amount of the Government’s loss; 

(7) The potential or actual impact of 
the misconduct upon public confidence 
in the management of Government pro-
grams and operations; 

(8) Whether the defendant has en-
gaged in a pattern of the same or simi-
lar misconduct; 

(9) Whether the defendant attempted 
to conceal the misconduct; 

(10) The degree to which the defend-
ant has involved others in the mis-
conduct or in concealing it; 

(11) Where the misconduct of employ-
ees or agents is imputed to the defend-
ant, the extent to which the defend-
ant’s practices fostered or attempted 
to preclude such misconduct; 
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