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other Federal agencies subject to section 717 of title VII; by the Civil Service Commission in exercising its responsibilities toward State and local
governments under section 208(b)(1) of
the Intergovernmental-Personnel Act;
by the Department of Justice in exercising its responsibilities under Federal law; by the Office of Revenue
Sharing of the Department of the
Treasury under the State and Local
Fiscal Assistance Act of 1972, as
amended; and by any other Federal
agency which adopts them.
B. Employment decisions. These guidelines apply to tests and other selection
procedures which are used as a basis
for any employment decision. Employment decisions include but are not limited to hiring, promotion, demotion,
membership (for example, in a labor organization), referral, retention, and licensing and certification, to the extent
that licensing and certification may be
covered by Federal equal employment
opportunity law. Other selection decisions, such as selection for training or
transfer, may also be considered employment decisions if they lead to any
of the decisions listed above.
C. Selection procedures. These guidelines apply only to selection procedures
which are used as a basis for making
employment decisions. For example,
the use of recruiting procedures designed to attract members of a particular race, sex, or ethnic group,
which were previously denied employment opportunities or which are currently underutilized, may be necessary
to bring an employer into compliance
with Federal law, and is frequently an
essential element of any effective affirmative action program; but recruitment practices are not considered by
these guidelines to be selection procedures. Similarly, these guidelines do
not pertain to the question of the lawfulness of a seniority system within
the meaning of section 703(h), Executive Order 11246 or other provisions of
Federal law or regulation, except to
the extent that such systems utilize selection procedures to determine qualifications or abilities to perform the
job. Nothing in these guidelines is intended or should be interpreted as discouraging the use of a selection procedure for the purpose of determining

qualifications or for the purpose of selection on the basis of relative qualifications, if the selection procedure
had been validated in accord with these
guidelines for each such purpose for
which it is to be used.
D. Limitations. These guidelines apply
only to persons subject to title VII, Executive Order 11246, or other equal employment opportunity requirements of
Federal law. These guidelines do not
apply to responsibilities under the Age
Discrimination in Employment Act of
1967, as amended, not to discriminate
on the basis of age, or under sections
501, 503, and 504 of the Rehabilitation
Act of 1973, not to discriminate on the
basis of disability.
E. Indian preference not affected.
These guidelines do not restrict any
obligation imposed or right granted by
Federal law to users to extend a preference in employment to Indians living
on or near an Indian reservation in
connection with employment opportunities on or near an Indian reservation.
[43 FR 38295, 38312, Aug. 25, 1978, as amended
at 74 FR 63983, Dec. 7, 2009]

§ 1607.3 Discrimination defined: Relationship between use of selection
procedures and discrimination.
A. Procedure having adverse impact
constitutes discrimination unless justified.
The use of any selection procedure
which has an adverse impact on the
hiring, promotion, or other employment or membership opportunities of
members of any race, sex, or ethnic
group will be considered to be discriminatory and inconsistent with these
guidelines, unless the procedure has
been validated in accordance with
these guidelines, or the provisions of
section 6 below are satisfied.
B. Consideration of suitable alternative
selection procedures. Where two or more
selection procedures are available
which serve the user’s legitimate interest in efficient and trustworthy workmanship, and which are substantially
equally valid for a given purpose, the
user should use the procedure which
has been demonstrated to have the
lesser adverse impact. Accordingly,
whenever a validity study is called for
by these guidelines, the user should include, as a part of the validity study,
an investigation of suitable alternative
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Equal Employment Opportunity Comm.
selection procedures and suitable alternative methods of using the selection
procedure which have as little adverse
impact as possible, to determine the
appropriateness of using or validating
them in accord with these guidelines. If
a user has made a reasonable effort to
become aware of such alternative procedures and validity has been demonstrated in accord with these guidelines, the use of the test or other selection procedure may continue until such
time as it should reasonably be reviewed for currency. Whenever the user
is shown an alternative selection procedure with evidence of less adverse
impact and substantial evidence of validity for the same job in similar circumstances, the user should investigate it to determine the appropriateness of using or validating it in accord
with these guidelines. This subsection
is not intended to preclude the combination of procedures into a significantly more valid procedure, if the use
of such a combination has been shown
to be in compliance with the guidelines.
§ 1607.4 Information on impact.
A. Records concerning impact. Each
user should maintain and have available for inspection records or other information which will disclose the impact which its tests and other selection
procedures have upon employment opportunities of persons by identifiable
race, sex, or ethnic group as set forth
in paragraph B of this section, in order
to determine compliance with these
guidelines. Where there are large numbers of applicants and procedures are
administered frequently, such information may be retained on a sample basis,
provided that the sample is appropriate
in terms of the applicant population
and adequate in size.
B. Applicable race, sex, and ethnic
groups for recordkeeping. The records
called for by this section are to be
maintained by sex, and the following
races and ethnic groups: Blacks (Negroes), American Indians (including
Alaskan Natives), Asians (including
Pacific Islanders), Hispanic (including
persons of Mexican, Puerto Rican,
Cuban, Central or South American, or
other Spanish origin or culture regardless of race), whites (Caucasians) other

§ 1607.4
than Hispanic, and totals. The race,
sex, and ethnic classifications called
for by this section are consistent with
the Equal Employment Opportunity
Standard Form 100, Employer Information Report EEO–1 series of reports.
The user should adopt safeguards to insure that the records required by this
paragraph are used for appropriate purposes such as determining adverse impact, or (where required) for developing
and monitoring affirmative action programs, and that such records are not
used improperly. See sections 4E and
17(4), below.
C. Evaluation of selection rates. The
‘‘bottom line.’’ If the information called
for by sections 4A and B above shows
that the total selection process for a
job has an adverse impact, the individual components of the selection
process should be evaluated for adverse
impact. If this information shows that
the total selection process does not
have an adverse impact, the Federal
enforcement agencies, in the exercise
of their administrative and prosecutorial
discretion,
in
usual
circumstances, will not expect a user to
evaluate the individual components for
adverse impact, or to validate such individual components, and will not take
enforcement action based upon adverse
impact of any component of that process, including the separate parts of a
multipart selection procedure or any
separate procedure that is used as an
alternative method of selection. However, in the following circumstances
the Federal enforcement agencies will
expect a user to evaluate the individual
components for adverse impact and
may, where appropriate, take enforcement action with respect to the individual components:
(1) Where the selection procedure is a
significant factor in the continuation
of patterns of assignments of incumbent employees caused by prior discriminatory employment practices, (2)
where the weight of court decisions or
administrative interpretations hold
that a specific procedure (such as
height or weight requirements or noarrest records) is not job related in the
same or similar circumstances. In unusual circumstances, other than those
listed in (1) and (2) of this paragraph,
the Federal enforcement agencies may
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