
822 

29 CFR Ch. V (7–1–13 Edition) § 825.123 

first cousins, unless the covered serv-
icemember has specifically designated 
in writing another blood relative as his 
or her nearest blood relative for pur-
poses of military caregiver leave under 
the FMLA. When no such designation 
is made, and there are multiple family 
members with the same level of rela-
tionship to the covered servicemember, 
all such family members shall be con-
sidered the covered servicemember’s 
next of kin and may take FMLA leave 
to provide care to the covered service-
member, either consecutively or simul-
taneously. When such designation has 
been made, the designated individual 
shall be deemed to be the covered 
servicemember’s only next of kin. See 
§ 825.127(d)(3). 

(f) Adoption means legally and perma-
nently assuming the responsibility of 
raising a child as one’s own. The source 
of an adopted child (e.g., whether from 
a licensed placement agency or other-
wise) is not a factor in determining eli-
gibility for FMLA leave. See § 825.121 
for rules governing leave for adoption. 

(g) Foster care means 24-hour care for 
children in substitution for, and away 
from, their parents or guardian. Such 
placement is made by or with the 
agreement of the State as a result of a 
voluntary agreement between the par-
ent or guardian that the child be re-
moved from the home, or pursuant to a 
judicial determination of the necessity 
for foster care, and involves agreement 
between the State and foster family 
that the foster family will take care of 
the child. Although foster care may be 
with relatives of the child, State action 
is involved in the removal of the child 
from parental custody. See § 825.121 for 
rules governing leave for foster care. 

(h) Son or daughter on covered active 
duty or call to covered active duty status 
means the employee’s biological, 
adopted, or foster child, stepchild, 
legal ward, or a child for whom the em-
ployee stood in loco parentis, who is on 
covered active duty or call to covered 
active duty status, and who is of any 
age. See § 825.126(a)(5). 

(i) Son or daughter of a covered service-
member means the covered 
servicemember’s biological, adopted, or 
foster child, stepchild, legal ward, or a 
child for whom the covered service-

member stood in loco parentis, and 
who is of any age. See § 825.127(d)(1). 

(j) Parent of a covered servicemember 
means a covered servicemember’s bio-
logical, adoptive, step or foster father 
or mother, or any other individual who 
stood in loco parentis to the covered 
servicemember. This term does not in-
clude parents ‘‘in law.’’ See 
§ 825.127(d)(2). 

(k) Documenting relationships. For 
purposes of confirmation of family re-
lationship, the employer may require 
the employee giving notice of the need 
for leave to provide reasonable docu-
mentation or statement of family rela-
tionship. This documentation may 
take the form of a simple statement 
from the employee, or a child’s birth 
certificate, a court document, etc. The 
employer is entitled to examine docu-
mentation such as a birth certificate, 
etc., but the employee is entitled to the 
return of the official document sub-
mitted for this purpose. 

§ 825.123 Unable to perform the func-
tions of the position. 

(a) Definition. An employee is unable 
to perform the functions of the posi-
tion where the health care provider 
finds that the employee is unable to 
work at all or is unable to perform any 
one of the essential functions of the 
employee’s position within the mean-
ing of the Americans with Disabilities 
Act (ADA), as amended, 42 U.S.C. 12101 
et seq., and the regulations at 29 CFR 
1630.2(n). An employee who must be ab-
sent from work to receive medical 
treatment for a serious health condi-
tion is considered to be unable to per-
form the essential functions of the po-
sition during the absence for treat-
ment. 

(b) Statement of functions. An em-
ployer has the option, in requiring cer-
tification from a health care provider, 
to provide a statement of the essential 
functions of the employee’s position for 
the health care provider to review. A 
sufficient medical certification must 
specify what functions of the employ-
ee’s position the employee is unable to 
perform so that the employer can then 
determine whether the employee is un-
able to perform one or more essential 
functions of the employee’s position. 
For purposes of FMLA, the essential 
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functions of the employee’s position 
are to be determined with reference to 
the position the employee held at the 
time notice is given or leave com-
menced, whichever is earlier. See 
§ 825.306. 

§ 825.124 Needed to care for a family 
member or covered servicemember. 

(a) The medical certification provi-
sion that an employee is needed to care 
for a family member or covered serv-
icemember encompasses both physical 
and psychological care. It includes sit-
uations where, for example, because of 
a serious health condition, the family 
member is unable to care for his or her 
own basic medical, hygienic, or nutri-
tional needs or safety, or is unable to 
transport himself or herself to the doc-
tor. The term also includes providing 
psychological comfort and reassurance 
which would be beneficial to a child, 
spouse or parent with a serious health 
condition who is receiving inpatient or 
home care. 

(b) The term also includes situations 
where the employee may be needed to 
substitute for others who normally 
care for the family member or covered 
servicemember, or to make arrange-
ments for changes in care, such as 
transfer to a nursing home. The em-
ployee need not be the only individual 
or family member available to care for 
the family member or covered service-
member. 

(c) An employee’s intermittent leave 
or a reduced leave schedule necessary 
to care for a family member or covered 
servicemember includes not only a sit-
uation where the condition of the fam-
ily member or covered servicemember 
itself is intermittent, but also where 
the employee is only needed intermit-
tently—such as where other care is 
normally available, or care responsibil-
ities are shared with another member 
of the family or a third party. See 
§§ 825.202–825.205 for rules governing the 
use of intermittent or reduced schedule 
leave. 

§ 825.125 Definition of health care pro-
vider. 

(a) The Act defines health care pro-
vider as: 

(1) A doctor of medicine or osteop-
athy who is authorized to practice 

medicine or surgery (as appropriate) by 
the State in which the doctor prac-
tices; or 

(2) Any other person determined by 
the Secretary to be capable of pro-
viding health care services. 

(b) Others capable of providing health 
care services include only: 

(1) Podiatrists, dentists, clinical psy-
chologists, optometrists, and chiro-
practors (limited to treatment con-
sisting of manual manipulation of the 
spine to correct a subluxation as dem-
onstrated by X-ray to exist) authorized 
to practice in the State and performing 
within the scope of their practice as de-
fined under State law; 

(2) Nurse practitioners, nurse-mid-
wives, clinical social workers and phy-
sician assistants who are authorized to 
practice under State law and who are 
performing within the scope of their 
practice as defined under State law; 

(3) Christian Science Practitioners 
listed with the First Church of Christ, 
Scientist in Boston, Massachusetts. 
Where an employee or family member 
is receiving treatment from a Christian 
Science practitioner, an employee may 
not object to any requirement from an 
employer that the employee or family 
member submit to examination 
(though not treatment) to obtain a sec-
ond or third certification from a health 
care provider other than a Christian 
Science practitioner except as other-
wise provided under applicable State or 
local law or collective bargaining 
agreement; 

(4) Any health care provider from 
whom an employer or the employer’s 
group health plan’s benefits manager 
will accept certification of the exist-
ence of a serious health condition to 
substantiate a claim for benefits; and 

(5) A health care provider listed 
above who practices in a country other 
than the United States, who is author-
ized to practice in accordance with the 
law of that country, and who is per-
forming within the scope of his or her 
practice as defined under such law. 

(c) The phrase authorized to practice 
in the State as used in this section 
means that the provider must be au-
thorized to diagnose and treat physical 
or mental health conditions. 
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