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the first day of the month following Em-
ployee U’s separation from service, or an an-
nuity beginning on the first day of the
month following Employee U’s separation
from service under which annuity payments
continue for Employee U’s lifetime but not
less than 10 years. The two types of annuities
are actuarially equivalent at all times apply-
ing reasonable actuarial methods and as-
sumptions. For purposes of this section, the
two types of annuities are treated as a single
form of payment. Accordingly, the election
provided under the plan is not treated as pro-
viding a subsequent deferral election or ac-
celerated payment, and an election by Em-
ployee U under the plan between the two an-
nuity options made before the first scheduled
payment date for an annuity payment is not
treated as a subsequent deferral election or
an acceleration of a payment.

Example 22. Subsequent deferral election
rule—change in time of payment from payment
at specified age to payment at later of specified
age or separation from service. Employee V
participates in a nonqualified deferred com-
pensation plan that provides for a lump sum
payment at age 65. Employee V wishes to
modify the plan so that the deferred amount
will be payable upon the later of Employee
V’s attainment of a specified age or separa-
tion from service. Provided that Employee V
makes such election on or before his 64th
birthday, Employee V may modify the plan
so Employee V will receive a lump sum pay-
ment upon the later of age 70 or separation
from service.

Example 23. Subsequent deferral election
rule—change in time of payment from payment
at separation from service to payment at later of
separation from service or specified age. Em-
ployee W participates in a nonqualified de-
ferred compensation plan that provides for a
lump sum payment at separation from serv-
ice. Employee W wishes to make the pay-
ment payable upon the later of separation
from service or a predetermined age. Pro-
vided that Employee W makes such election
on or before the date 1 year before a separa-
tion from service, Employee W may elect to
receive a lump sum payment upon the later
of the date 5 years following a separation
from service or at a specified age.

Example 24. Subsequent deferral election
rule—change in time of payment from payment
at separation from service to payment at a
change in control event. Employee X partici-
pates in a nonqualified deferred compensa-
tion plan that provides for a lump sum pay-
ment at separation from service. Employee
X wishes to change the payment provision
such that the payment is payable upon a
change in control event. A change in the dis-
tribution provision to provide for a payment
only upon a change in control event will vio-
late the rules governing payment provisions,
because the change could result in an accel-
eration if the change in control event occurs
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before Employee X separates from service, or
a subsequent deferral if the change in con-
trol does not occur until after Employee X
separates from service. However, provided
that Employee X makes such election on or
before the date 1 year before a separation
from service, Employee X may elect to re-
ceive a payment upon the later of a change
in control event or 5 years following a sepa-
ration from service.

(c) Special rules for certain resident
aliens. For the first taxable year of an
individual in which such individual is a
resident alien, a nonqualified deferred
compensation plan is deemed to meet
the requirements of paragraph (a) of
this section if, with respect to com-
pensation payable for services per-
formed during that first taxable year
or with respect to compensation the
right to which is subject to a substan-
tial risk of forfeiture as of the first day
of that first taxable year, an initial de-
ferral election is made by the end of
such first taxable year, provided that
the initial deferral election may not
apply to amounts that have already
been paid or made available to the
service provider before the election is
made. For any year after the first tax-
able year in which an individual is
classified as a resident alien, this para-
graph (c) does not apply, provided that
a taxable year may again be treated as
the first taxable year in which an indi-
vidual is classified as a resident alien if
such individual is classified as a resi-
dent alien in that taxable year and has
not been classified as a resident alien
for the three consecutive taxable years
immediately preceding that taxable
year.

[T.D. 9321, 72 FR 19276, Apr. 17, 2007; 72 FR
41621, July 31, 2007]

§1.409A-3 Permissible payments.

(a) In general. The requirements of
section 409A(a)(2)(A) are met only if
the plan provides that an amount of de-
ferred compensation under the plan
may be paid only upon an event or at a
time set forth in this paragraph (a):

(1) The service provider’s separation
from service (as defined in §1.409A-1(h)
and in accordance with paragraph (i)(2)
of this section).

(2) The service provider becoming
disabled (in accordance with paragraph
(i)(4) of this section).
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(3) The service provider’s death.

(4) A time or a fixed schedule speci-
fied under the plan (in accordance with
paragraph (i)(1) of this section).

(5) A change in the ownership or ef-
fective control of the corporation, or in
the ownership of a substantial portion
of the assets of the corporation (in ac-
cordance with paragraph (i)(5) of this
section).

(6) The occurrence of an unforesee-
able emergency (in accordance with
paragraph (i)(3) of this section).

(b) Designation of payment upon a per-
missible payment event. Except as other-
wise specified in this section, a plan
provides for the payment upon an
event described in paragraph (a)1), (2),
(3), (), or (6) of this section if the plan
provides the date of the event is the
payment date, or specifies another pay-
ment date that is objectively deter-
minable and nondiscretionary at the
time the event occurs. A plan may also
provide that a payment upon an event
described in paragraph (a)1), (2), (3),
(5), or (6) of this section is to be made
in accordance with a schedule that is
objectively determinable and nondis-
cretionary based on the date the event
occurs and that would qualify as a
fixed schedule under paragraph (i)(1) of
this section if the payment event were
instead a fixed date, provided that the
schedule must be fixed at the time the
permissible payment event 1is des-
ignated. In addition, a plan may pro-
vide that a payment, including a pay-
ment that is part of a schedule, is to be
made during a designated taxable year
of the service provider that is objec-
tively  determinable and nondis-
cretionary at the time the payment
event occurs such as, for example, a
schedule of three substantially equal
payments payable during the first
three taxable years following the tax-
able year in which a separation from
service occurs. A plan may also provide
that a payment, including a payment
that is part of a schedule, is to be made
during a designated period objectively
determinable and nondiscretionary at
the time the payment event occurs, but
only if the designated period both be-
gins and ends within one taxable year
of the service provider or the des-
ignated period is not more than 90 days
and the service provider does not have
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a right to designate the taxable year of
the payment (other than an election
that complies with the subsequent de-
ferral election rules of §1.409A-2(b)).
Where a plan provides for a period of
more than one day following a pay-
ment event during which a payment
may be made, such as within 90 days
following the date of the event, the
payment date for purposes of the subse-
quent deferral rules under §1.409A-2(b)
is treated as the first possible date
upon which a payment could be made
under the terms of the plan. A plan
may provide for payment upon the ear-
liest or latest of more than one event
or time, provided that each event or
time is described in paragraphs (a)(1)
through (6) of this section. For exam-
ples illustrating the provisions of this
paragraph, see paragraph (i)(1)(vi) of
this section.

(c) Designation of alternative specified
dates or payment schedules based upon
date of permissible event. Except as oth-
erwise provided in this paragraph (c),
for an amount of deferred compensa-
tion under a plan, the plan may des-
ignate only one time and form of pay-
ment upon the occurrence of each
event described in paragraph (a)(l), (2),
(3), (5), or (6) of this section. For exam-
ple, a plan does not satisfy the require-
ments of this paragraph (c) if it pro-
vides for one payment date or schedule
of payments if a specified event occurs
on a Monday, but another payment
date or schedule of payments if the
event occurs on any other day of the
week. However, a plan that provides for
a payment upon an event described in
paragraph (a)2), (3), (5), or (6) of this
section may allow for an alternative
payment schedule if the event occurs
on or before one (but not more than
one) specified date, provided that the
addition or deletion of such a different
time and form of payment applicable
to an existing deferral is subject to
§1.409A-2(b) (subsequent deferral elec-
tions) and paragraph (j) of this section
(accelerated payments). For example, a
plan may provide that a service pro-
vider will receive a lump sum payment
of the service provider’s entire benefit
under the plan on the first day of the
month following a change in control
event that occurs before the service
provider attains age 55, but will receive
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5 substantially equal annual payments
commencing on the first day of the
month following a change in control
event that occurs on or after the serv-
ice provider attains age 55. In the case
of a plan that provides that a payment
upon an event described in paragraph
(a)(1) of this section (a payment upon a
separation from service), a different
time and form of payment may be des-
ignated with respect to a separation
from service under each of the fol-
lowing conditions, provided that the
addition or deletion of such a different
time and form of payment applicable
to an existing deferral is subject to
§1.409A-2(b) and paragraph (j) of this
section:

(1) A separation from service during a
limited period of time not to exceed
two years following a change in control
event (as defined in paragraph (i)(56) of
this section).

(2) A separation from service before
or after a specified date (for example,
the attainment of a specified age), or a
separation from service before or after
a combination of a specified date, such
as attaining a specified age, and a spec-
ified period of service determined
under a predetermined, nondis-
cretionary, objective formula or pursu-
ant to the method for crediting service
under a qualified plan sponsored by the
service recipient.

(3) A separation from service not de-
scribed in paragraphs (c)(1) or (c)(2) of
this section.

(d) When a payment is treated as made
upon the designated payment date. Ex-
cept as otherwise specified in this sec-
tion, a payment is treated as made
upon the date specified under the plan
(including a date specified under para-
graph (a)(4) of this section) if the pay-
ment is made at such date or a later
date within the same taxable year of
the service provider or, if later, by the
156th day of the third calendar month
following the date specified under the
plan and the service provider is not
permitted, directly or indirectly, to
designate the taxable year of the pay-
ment. In addition, a payment is treated
as made upon the date specified under
the plan (including a date specified
under paragraph (a)(4) of this section)
and is not treated as an accelerated
payment if the payment is made no
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earlier than 30 days before the des-
ignated payment date and the service
provider is not permitted, directly or
indirectly to designate the taxable
year of the payment. For purposes of
this paragraph, if the date specified is
only a designated taxable year of the
service provider, or a period of time
during such a taxable year, the date
specified under the plan is treated as
the first day of such taxable year or
the first day of the period of time dur-
ing such taxable year, as applicable.
The payment with respect to a stock
right generally occurs upon the exer-
cise of the stock right, so that where a
stock right designates a fixed exercise
date, the stock right will be deemed to
have been paid at such date if the exer-
cise and payment occur on such date or
a later date within the same taxable
year of the service provider or, if later,
by the 15th day of the third calendar
month following the exercise date spec-
ified under the plan. If calculation of
the amount of the payment is not ad-
ministratively practicable due to
events beyond the control of the serv-
ice provider (or service provider’s bene-
ficiary), the payment will be treated as
made upon the date specified under the
plan if the payment is made during the
first taxable year of the service pro-
vider in which the calculation of the
amount of the payment is administra-
tively practicable. For purposes of this
paragraph, the inability of a service re-
cipient to calculate the amount or tim-
ing of a payment due to a failure of a
service provider (or service provider’s
beneficiary) to provide reasonably
available information necessary to
make such calculation does not con-
stitute an event beyond the control of
the service provider. Similarly, if the
making of the payment at the date
specified under the plan would jeop-
ardize the ability of the service recipi-
ent to continue as a going concern, the
payment will be treated as made upon
the date specified under the plan if the
payment is made during the first tax-
able year of the service provider in
which the making of the payment
would not have such effect.

(e) Designation of time and form of pay-
ment with respect to earnings. A non-
qualified deferred compensation plan
that provides for actual or notional
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earnings to be credited on amounts of
deferred compensation may specify, in
accordance with the requirements of
§1.409A-2(a) (initial deferral elections),
that such earnings are treated sepa-
rately from the right to the other
amounts deferred under the plan for
purposes of designating the time and
form of payments under such plan, pro-
vided that to satisfy the requirements
of this paragraph (e), actual or no-
tional earnings must be credited at
least annually. For these purposes, a
right to dividend equivalents may be
treated analogously to a right to ac-
tual or notional earnings on an amount
of deferred compensation. For purposes
of this paragraph (e), the term dividend
equivalents means the right to an
amount equal to all or a specified por-
tion of dividends declared and paid, if
any, on a specified number of shares of
stock.

(f) Substitutions. Except as otherwise
provided under these regulations, the
payment of an amount as a substitute
for a payment of deferred compensa-
tion will be treated as a payment of the
deferred compensation. A forfeiture or
voluntary relinquishment of an
amount of deferred compensation will
not be treated as a payment of the
compensation, but there is no for-
feiture or voluntary relinquishment for
this purpose if an amount is paid, or a
legally binding right to a payment is
created, that acts as a substitute for
the forfeited or voluntarily relin-
quished amount. Whether a payment or
a right to a payment acts as a sub-
stitute for a payment of deferred com-
pensation is determined based on all
the facts and circumstances. However,
where the payment of an amount re-
sults in an actual or potential reduc-
tion of, or current or future offset to,
an amount of deferred compensation,
or if the service provider receives a
loan the repayment of which is secured
by or may be accomplished through an
offset of or a reduction in an amount
deferred under a nonqualified deferred
compensation plan, the payment or
loan is a substitute for the deferred
compensation. In addition, where a
service provider’s right to deferred
compensation is made subject to an-
ticipation, alienation, sale, transfer,
assignment, pledge, encumbrance, at-
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tachment, or garnishment by creditors
of the service provider or the service
provider’s Dbeneficiary, the deferred
compensation is treated as having been
paid. For the treatment of certain off-
sets, see paragraph (j)(4)(xiii) of this
section. Even where there is no explicit
reduction or offset, the payment of an
amount or creation of a new right to a
payment proximate to the purported
forfeiture or voluntary relinquishment
of a right to deferred compensation is
presumed to be a substitute for the de-
ferred compensation. The presumption
is rebuttable by a showing that the
compensation paid would have been re-
ceived regardless of the forfeiture or
voluntary relinquishment of the right
to deferred compensation. Factors indi-
cating that a payment would have been
received regardless of such forfeiture
or voluntarily relinquishment include
that the amount paid is materially less
than the forfeited or relinquished
amount, or consists of a type of pay-
ment customarily made in the ordinary
course of business of the service recipi-
ent to service providers who do not for-
feit or relinquish deferred compensa-
tion (for example, a payment of ac-
crued but unused leave or a payment
for a release of actual or potential
claims). See §1.409A-1(b)(9)(i) with re-
spect to certain separation pay plans.
(g) Disputed payments and refusals to
pay. If a service recipient fails to make
a payment in whole or in part as of the
date specified under a plan, either in-
tentionally or unintentionally, other
than with the express or implied con-
sent of the service provider, the pay-
ment will be treated as made upon the
date specified under the plan if the
service provider accepts the portion (if
any) of the payment that the service
recipient is willing to make (unless
such acceptance will result in a relin-
quishment of the claim to all or part of
the remaining amount), makes prompt
and reasonable, good faith efforts to
collect the remaining portion of the
payment, and any further payment (in-
cluding payment of a lesser amount
that satisfies the obligation to make
the payment) is made no later than the
end of the first taxable year of the
service provider in which the service
recipient and the service provider enter
into a legally binding settlement of
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such dispute, the service recipient con-
cedes that the amount is payable, or
the service recipient is required to
make such payment pursuant to a final
and nonappealable judgment or other
binding decision. For purposes of this
paragraph (g), efforts to collect the
payment will be presumed not to be
prompt, reasonable, good faith efforts,
unless the service provider provides no-
tice to the service recipient within 90
days of the latest date upon which the
payment could have been timely made
in accordance with the terms of the
plan and these regulations, and unless,
if not paid, the service provider takes
further enforcement measures within
180 days after such latest date. For pur-
poses of this paragraph (g), a service
recipient is not treated as having failed
to make a payment where pursuant to
the terms of the plan the service pro-
vider is required to request payment,
or otherwise provide information or
take any other action, and the service
provider has failed to take such action.
In addition, for purposes of this para-
graph (g), the service provider is
deemed to have requested that a pay-
ment not be made, rather than the
service recipient having failed to make
such payment, where the service recipi-
ent’s decision to refuse to make the
payment is made by the service pro-
vider or a member of the service pro-
vider’s family (as defined in section
267(c)(4) applied as if the family of an
individual includes the spouse of any
member of the family), or any person
or group of persons over whom the
service provider or service provider’s
family member has effective control,
or any person any portion of whose
compensation is controlled the service
provider or service provider’s family
member.

(h) Special rule for certain resident
aliens. An agreement, method, pro-
gram, or other arrangement that is, or
constitutes part of, a nonqualified de-
ferred compensation plan is deemed to
meet the requirements of this section
with respect to any amount payable in
the first taxable year of the service
provider in which a service provider is
a resident alien, and with respect to
any amount payable in a subsequent
taxable year if no later than the last
day of the first taxable year of the
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service provider in which the service
provider is a resident alien, the plan is
amended as necessary so that the times
and forms of payment of amounts pay-
able in a subsequent year comply with
the provisions of this section. For any
year after the first taxable year of an
individual in which the individual is a
resident alien, this paragraph (h) does
not apply, provided that a taxable year
may again be treated as the first tax-
able year in which an individual is a
resident alien if such individual has
not been a resident alien for at least
three consecutive taxable years imme-
diately preceding the taxable year in
which the service provider is again a
resident alien.

(i) Definitions and special rules—(1)
Specified time or fixed schedule—(i) In
general. Amounts are payable at a spec-
ified time or pursuant to a fixed sched-
ule if objectively determinable
amounts are payable at a date or dates
that are nondiscretionary and objec-
tively determinable at the time the
amount is deferred. An amount is ob-
jectively determinable for this purpose
if the amount is specifically identified
or if the amount may be determined at
the time payment is due pursuant to
an objective, nondiscretionary formula
specified at the time the amount is de-
ferred (for example, 50 percent of a
specified account balance). Except as
otherwise provided in paragraph (i)(1)
of this section, an amount is not objec-
tively determinable if the amount of
the payment is based all or in part
upon the occurrence of an event, in-
cluding the consummation of a trans-
action by, or a payment of an amount
to, a service recipient. If an amount is
payable in a service provider’s taxable
year (or pursuant to a fixed schedule of
taxable years of the service provider)
that is designated at the time the
amount is deferred and that is objec-
tively determinable, the amount is
treated as payable at a specified time
(or pursuant to a fixed schedule), pro-
vided that for purposes of the applica-
tion of the subsequent deferral rules
contained in §1.409A-2(b), the specified
time or fixed schedule of payments is
deemed to refer to the first day of the
relevant taxable year or years. A speci-
fied time or fixed schedule also in-
cludes the designation at the time the
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amount is deferred of a defined period
or periods within the service provider’s
taxable year or taxable years that are
objectively  determinable, provided
that no such defined period may begin
within one taxable year and end within
another taxable year, and provided fur-
ther that for purposes of the applica-
tion of the subsequent deferral rules
contained in §1.409A-2(b), the specified
time or fixed schedule of payments is
deemed to refer to the first day of the
relevant period in which the payment
will be made. A plan may provide that
a payment upon the lapse of a substan-
tial risk of forfeiture is to be made in
accordance with a fixed schedule that
is objectively determinable based on
the date the substantial risk of for-
feiture lapses (disregarding any discre-
tionary acceleration of the lapse of the
substantial risk of forfeiture), provided
that the schedule must be fixed on the
date the time and form of payment are
designated, and any change in the fixed
schedule will constitute a change in
the time and form of payment. For ex-
ample, a plan that provides for a bonus
payment subject to the condition that
the service provider complete three
years of service, and subject to the fur-
ther condition that such requirement
of continued services will lapse upon
the occurrence of an initial public of-
fering, which condition if applied alone
would constitute a substantial risk of
forfeiture, may provide that a service
provider is entitled to substantially
equal payments on each of the first
three anniversaries of the date the sub-
stantial risk of forfeiture lapses (the
earlier of three years of service or the
date of an initial public offering).

(i1) Payment schedules with formula
and fixed limitations—(A) Individual limi-
tations. A schedule of payments does
not fail to be a fixed schedule of pay-
ments where the amount of a payment
or payments that may be paid at a
specified time or during a specified pe-
riod is limited by an objective nondis-
cretionary formula or a specified
amount that is not under the effective
control of the service provider and is
not subject to the exercise of discretion
by the service recipient, where such
limitation is established on or before
the date the time and form of payment
is otherwise required to be set under
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these regulations, and the plan speci-
fies the time and form of any payment
that will be made or completed after
its original payment date due to the
application of the limitation. A change
in the limitation or a change in the
time and form of any payment that ex-
ceeds the limitation is subject to the
requirements of §1.409A-2(b) (subse-
quent deferral elections) and paragraph
(j) of this section (accelerated pay-
ments). For purposes of this paragraph,
a plan provision that reduces a sched-
ule of periodic payments on a dollar-
for-dollar basis by the amount of So-
cial Security payments received or re-
ceivable may be treated as a nondis-
cretionary, objective formula limita-
tion, if such reduction does not other-
wise affect the time of payment of the
deferred compensation (other than a
forfeiture due to the reduction), includ-
ing changes based on the service pro-
vider’s eligibility or elections related
to Social Security benefits. Similarly,
a plan provision that reduces a sched-
ule of periodic payments on a dollar-
for-dollar basis by the amount of bona
fide disability pay (within the meaning
of §1.409A-1(a)(5)) received or receiv-
able may be treated as a nondis-
cretionary, objective formula limita-
tion, if the disability payments are
made pursuant to a plan sponsored by
the service recipient that covers a sub-
stantial number of service providers
and was established before the service
provider became disabled, and if such
reduction does not otherwise affect the
time of payment of the deferred com-
pensation (other than a forfeiture due
to the reduction). Whether an amend-
ment to, or other change in the benefit
payable under, such bona fide dis-
ability plan results in an acceleration
of a payment for purposes of paragraph
(j) of this section or a subsequent elec-
tion to delay the time or change the
form of payment for purposes of
§1.409A-2(b) is determined based on all
of the vrelevant facts and cir-
cumstances.

(B) Limitations on aggregate payments
to all participants in substantially iden-
tical plans. A schedule of payments does
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not fail to be a fixed schedule of pay-
ments where the amount of the aggre-
gate payments that will be made dur-
ing a specified period of time to all par-
ticipants in substantially identical
plans is limited by an objective nondis-
cretionary formula or specified amount
that is not under the effective control
of the service provider and is not sub-
ject to the exercise of discretion by the
service recipient, where the limit is es-
tablished on or before the date the
time and form of payment of the
amount deferred is otherwise required
to be set under these regulations, the
method of allocating payments among
the participants where there is an over-
all limitation on the aggregate amount
that may be paid to a group of service
providers during a specified period is
an objective nondiscretionary alloca-
tion method that is not under the ef-
fective control of the service provider
and is not subject to the exercise of
discretion by the service recipient, the
method is established on or before the
date the time and form of payment of
the amount deferred is otherwise re-
quired to be set, and the plan specifies
the time and form of any payment of
any amount that will be paid after its
original payment date due to the appli-
cation of the limitation. A change in
the limitation or a change in the time
and form of payment of any payment
that is not otherwise made at the
scheduled payment date due to applica-
tion of the formula limitation is sub-
ject to the requirements of §1.409A-2(b)
(subsequent deferral elections) and
paragraph (j) of this section (acceler-
ated payments).

(iii) Payment schedules determined by
timing of payments received by the service
recipient. A payment schedule deter-
mined by reference to the timing of
payments received by the service re-
cipient (not including payments from
one entity to another entity where
both entities are treated as part of a
single service recipient), meets the re-
quirements of a specified date or fixed
schedule of payments if the following
conditions are met:

(A) The payments due to the service
recipient arise from bona fide and rou-
tine transactions in the ordinary
course of business of the service recipi-
ent.
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(B) The service provider does not
have effective control of the service re-
cipient, the person from whom such
amounts are due, or the collection of
any of the amounts due to the service
recipient.

(C) The payment schedule provides
an objective, nondiscretionary method
of identification of the payments to the
service recipient from which the
amount of the payment from the serv-
ice recipient to the service provider is
determined.

(D) The payment schedule provides
an objective, nondiscretionary sched-
ule under which the payments will be
made to the service provider.

(E) The payments to the service re-
cipient from which the amount of the
payments from service recipient to the
service provider are determined result
from sales of a type that the service re-
cipient is in the trade or business of
making and makes frequently, and ei-
ther all such sales by the service re-
cipient are taken into account for pur-
poses of determining the payment to
the service provider, or there is a le-
gitimate, non-tax business reason for
identifying the specific sales taken
into account.

(iv) Reimbursement or in-kind benefit
plans—(A) General rule. A plan that pro-
vides for reimbursements of expenses
incurred by a service provider, or in-
kind benefits, meets the requirements
of a specified date or fixed schedule of
payments with respect to such reim-
bursements or benefits if the following
conditions are met:

(I) The plan provides an objectively
determinable nondiscretionary defini-
tion of the expenses eligible for reim-
bursement or of the in-kind benefits to
be provided.

(2) The plan provides for the reim-
bursement of expenses incurred or for
the provision of the in-kind benefits
during an objectively and specifically
prescribed period (including the life-
time of the service provider).

(3) The plan provides that the
amount of expenses eligible for reim-
bursement, or in-kind benefits pro-
vided, during a service provider’s tax-
able year may not affect the expenses
eligible for reimbursement, or in-kind
benefits to be provided, in any other
taxable year.

666



Internal Revenue Service, Treasury

(4) The reimbursement of an eligible
expense is made on or before the last
day of the service provider’s taxable
year following the taxable year in
which the expense was incurred.

(5) The right to reimbursement or in-
kind benefits is not subject to liquida-
tion or exchange for another benefit.

(B) Medical reimbursement arrange-
ments. Notwithstanding the foregoing,
an arrangement providing for the reim-
bursement of expenses referred to in
section 105(b) will not be deemed to fail
to meet the requirements of paragraph
A)M)(EV)(A)(3) of this section solely be-
cause the arrangement provides for a
limit on the amount of expenses that
may be reimbursed under such arrange-
ment over some or all of the period in
which the reimbursement arrangement
remains in effect.

(v) Tax gross-up payments. A plan pro-
viding a right to a tax gross-up pay-
ment will be treated as providing for
payment at a specified time or on a
fixed schedule of payments if the plan
provides that payment will be made,
and the payment is made, by the end of
the service provider’s taxable year next
following the service provider’s taxable
year in which the service provider re-
mits the related taxes. For purposes of
this paragraph (i)(1)(v), the term tax
gross-up payment refers to a payment to
reimburse the service provider in an
amount equal to all or a designated
portion of the Federal, state, local, or
foreign taxes imposed upon the service
provider as a result of compensation
paid or made available to the service
provider by the service recipient, in-
cluding the amount of additional taxes
imposed upon the service provider due
to the service recipient’s payment of
the initial taxes on such compensation.
In addition, a right to the reimburse-
ment of expenses incurred due to a tax
audit or litigation addressing the exist-
ence or amount of a tax liability,
whether Federal, state, local, or for-
eign, satisfies the requirement of a
fixed time and form of payment if the
right to the reimbursement provides
that payment will be made, and the
payment is made, by the end of the
service provider’s taxable year fol-
lowing the service provider’s taxable
year in which the taxes that are the
subject of the audit or litigation are re-

§ 1.409A-3

mitted to the taxing authority, or
where as a result of such audit or liti-
gation no taxes are remitted, the end
of the service provider’s taxable year
following the service provider’s taxable
year in which the audit is completed or
there is a final and nonappealable set-
tlement or other resolution of the liti-
gation. Nothing in this paragraph
(A)(1)(v) otherwise alters the applica-
tion of section 409A to the underlying
compensation arrangement or other ar-
rangement that results in the taxes
subject to the right to the tax gross-up
payment.

(vi) Examples. The following examples
(in which each employee is an indi-
vidual whose taxable year is the cal-
endar year) illustrate the principles of
paragraphs (a), (b), (¢), (d), and (i)(1) of
this section:

Example 1. Employee A provides services as
an employee of Employer Z, but is not a
specified employee. Employee A participates
in a nonqualified deferred compensation plan
providing for a lump sum payment payable
on or before December 31 of the calendar
yvear in which Employee A separates from
service. The plan provides for a payment
upon a separation from service in compli-
ance with this section.

Example 2. Employee B provides services as
an employee of Employer Y, but is not a
specified employee. Employee B participates
in a nonqualified deferred compensation plan
providing for a lump sum payment payable
on or before the 90th day immediately fol-
lowing the date upon which Employee B sep-
arates from service. Employer Y retains the
sole discretion to determine when during the
90-day period the payment will be made. Al-
though the plan does not specify a period
during one calendar year in which the pay-
ment will be made, the plan provides for a
payment upon a separation from service in
compliance with this section because the pe-
riod over which the payment may be made is
not longer than 90 days.

Example 3. Employee C provides services as
an employee of Employer X, but is not a
specified employee. Employee C participates
in a nonqualified deferred compensation plan
providing for a lump sum payment payable
on or before the 180th day following the date
upon which Employee C separates from serv-
ice. Employer X retains the sole discretion
to determine when during the 180-day period
the payment will be made. Because the plan
does not specify a period during one calendar
year in which the payment will be made, and
because the period over which the payment
may be made is longer than 90 days, the plan
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does not provide for a payment upon a sepa-
ration from service that complies with this
section.

Example 4. Employee D provides services as
an employee of Employer W, but is not a
specified employee. Employee D participates
in a nonqualified deferred compensation plan
providing for 10 installment payments pay-
able on the first 10 anniversaries of the date
Employee D separates from service, provided
that no installment payment in any year
may be more than 1% of Employer W’s net
income for the previous calendar year, and
provided further that the excess over such
limit that would otherwise be payable but is
not paid due to application of the limit will
become payable as of the first installment
payment date at which time such amount, in
combination with any installment payment
otherwise due Employee D, does not exceed
1% of Employer W’s net income for the pre-
vious calendar year. Provided that Employee
D does not retain effective control of the cal-
culation of Employer W’s net income or the
amount that Employee D will not be paid
due to application of the limit, the plan pro-
vides for a schedule of payments upon a sepa-
ration from service that complies with this
section.

Example 5. Employee E and Employee F
provide services as employees of Employer
V, but neither is a specified employee. Em-
ployee E and Employee F both participate in
substantially identical nonqualified deferred
compensation plans providing for 10 install-
ment payments payable on the first 10 anni-
versaries of the date the respective employee
separates from service, provided that the
total amount of installment payments in
any year may not be more than 1% of Em-
ployer V’s net income for the previous year,
that where any payments are not made due
to application of the limit the determination
of the amount not paid to a particular em-
ployee will be made by applying the overall
limit proportionately based upon the install-
ment payment due the employee that year,
and that the excess over such limit that
would otherwise be payable but is not paid
due to application of the limit will become
payable as of the first installment payment
date at which time such amount, in com-
bination with any installment payments oth-
erwise due the participants, does not exceed
1% of Employer V’s net income for the pre-
vious calendar year. Provided that neither
Employee E nor Employee F retains effec-
tive control of the calculation of Employer
V’s net income or the amount that the re-
spective employee will not be paid due to ap-
plication of the limit, the plan provides for a
schedule of payments upon a separation from
service that complies with this section.

Example 6. Employee G provides services as
an employee of Employer U, but is not a
specified employee. As a bona fide part of
this employment relationship, Employee G
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provides professional services to clients of
Employer U as part of the bona fide, ordi-
nary course of Employer U’s trade or busi-
ness. Under an arrangement between Em-
ployee G and Employer U, Employer U
agrees to pay Employee G upon Employee
G’s separation from service an amount equal
to 5% of any amount collected from Com-
pany T, a client of Employer U for which
Employee G performed services during his
employment with Employer U, during the 36
months following Employee G’s separation
from service. Under the arrangement, the
amounts due to Employee G based upon pay-
ments received by Employer U during any
calendar year are payable to Employee G on
April 1 of the subsequent calendar year. Pro-
vided that Employee G does not have effec-
tive control of Employer U, Company T, or
the collection of any amounts due Employer
Y from Company T, the arrangement pro-
vides for a schedule of payments upon a sepa-
ration from service that complies with this
section.

Example 7. Employee H provides services as
an employee of Employer S, but is not a
specified employee. Under a plan sponsored
by Employer S, Employee H has a legally
binding right upon a separation from service
to the reimbursement of country club dues
paid in the calendar year of the separation
from service and each of the next 3 calendar
years following the separation from service
in an amount not to exceed $30,000 in any
calendar year, provided that the amount of
dues paid in any calendar year that are eligi-
ble for reimbursement equals only the
amount actually expended during such cal-
endar year, and the maximum amount avail-
able for reimbursement in any calendar year
will not be increased or decreased to reflect
the amount expended or reimbursed in a
prior or subsequent calendar year. The plan
further provides that any reimbursement
must be paid to Employee H by December 31
of the calendar year following the year in
which Employee H pays the country club
dues. The reimbursement plan provides for a
schedule of payments upon a separation from
service that complies with this section.

Example 8. Employee J provides services as
an employee of Employer Q, but is not a
specified employee. Under a plan sponsored
by Employer Q, Employee J has a legally
binding right upon a separation from service
to the reimbursement of country club dues
paid during the calendar year in which the
separation from service occurs and the next
3 calendar years in a total amount not to ex-
ceed $90,000. The plan further provides that
any reimbursement must be paid to Em-
ployee J by December 31 of the calendar year
following the year in which Employee J pays
the country club dues. Because the reim-
bursement of a payment of country club dues
in one calendar year may affect the amount
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of country club dues available for reimburse-
ment in another calendar year, the plan does
not provide for a schedule of payments upon
a separation from service that complies with
this section.

(2) Separation from service—required
delay in payment to a specified employee
pursuant to a separation from service—(i)
In general. In the case of any service
provider who is a specified employee
(as defined in §1.409A-1(i)) as of the
date of a separation from service, the
requirements of paragraph (a)(1) of this
section permitting a payment upon a
separation from service are satisfied
only if payments may not be made be-
fore the date that is six months after
the date of separation from service (or,
if earlier than the end of the six-month
period, the date of death of the speci-
fied employee). For this purpose, a
service provider who is not a specified
employee as of the date of a separation
from service will not be treated as sub-
ject to this requirement even if the
service provider would have become a
specified employee if the service pro-
vider had continued to provide services
through the next specified employee ef-
fective date. Similarly, a service pro-
vider who is treated as a specified em-
ployee as of the date of a separation
from service will be subject to this re-
quirement even if the service provider
would not have been treated as a speci-
fied employee after the next specified
employee effective date had the speci-
fied employee continued providing
services through the next specified em-
ployee effective date. Notwithstanding
the foregoing, this paragraph (i)(2)(1)
does not apply to a payment made
under the circumstances described in
paragraph (j)(4)(ii) (domestic relations
order), (j)(4)(iii) (conflicts of interest),
or (j)(4)(vi) (payment of employment
taxes) of this section.

(i1) Application of payment rules to de-
layed payments. The required delay in
payment is met if payments to which a
specified employee would otherwise be
entitled during the first six months fol-
lowing the date of separation from
service are accumulated and paid on
the first day of the seventh month fol-
lowing the date of separation from
service, or if each payment to which a
specified employee is otherwise enti-
tled upon a separation from service is
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delayed by six months. A service re-
cipient may retain discretion to choose
which method will be implemented,
provided that no direct or indirect
election as to the method may be pro-
vided to the service provider. For an af-
fected specified employee, a date upon
which the plan or the service recipient
designates that the payment will be
made after the six-month delay is
treated as a fixed payment date for
purposes of paragraph (d) of this sec-
tion once the separation from service
has occurred.

(38) Unforeseeable emergency—(i) Defini-
tion. For purposes of §§1.409A-1 and
1.409A-2, this section, and §§1.409A-4
through 1.409A-6, an unforeseeable emer-
gency is a severe financial hardship to
the service provider resulting from an
illness or accident of the service pro-
vider, the service provider’s spouse, the
service provider’s beneficiary, or the
service provider’s dependent (as defined
in section 152, without regard to sec-
tion 152(b)(1), (b)(2), and (d)(1)(B)); loss
of the service provider’s property due
to casualty (including the need to re-
build a home following damage to a
home not otherwise covered by insur-
ance, for example, not as a result of a
natural disaster); or other similar ex-
traordinary and unforeseeable cir-
cumstances arising as a result of
events beyond the control of the serv-
ice provider. For example, the immi-
nent foreclosure of or eviction from the
service provider’s primary residence
may constitute an unforeseeable emer-
gency. In addition, the need to pay for
medical expenses, including non-re-
fundable deductibles, as well as for the
costs of prescription drug medication,
may constitute an unforeseeable emer-
gency. Finally, the need to pay for the
funeral expenses of a spouse, a bene-
ficiary, or a dependent (as defined in
section 152, without regard to section
152(b)(1), (b)(2), and (d)(1)(B)) may also
constitute an unforeseeable emer-
gency. Except as otherwise provided in
this paragraph (i)(3)(i), the purchase of
a home and the payment of college tui-
tion are not unforeseeable emer-
gencies. Whether a service provider is
faced with an unforeseeable emergency
permitting a distribution under this
paragraph (i)(3)(i) is to be determined
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based on the relevant facts and cir-
cumstances of each case, but, in any
case, a distribution on account of un-
foreseeable emergency may not be
made to the extent that such emer-
gency is or may be relieved through re-
imbursement or compensation from in-
surance or otherwise, by liquidation of
the service provider’s assets, to the ex-
tent the liquidation of such assets
would not cause severe financial hard-
ship, or by cessation of deferrals under
the plan. A plan may provide for a pay-
ment upon a specific type or types of
unforeseeable emergency, without pro-
viding for payment upon all unforesee-
able emergencies, provided that any
event upon which a payment may be
made qualifies as an unforeseeable
emergency.

(ii) Amount of payment permitted upon
an unforeseeable emergency. Distribu-
tions because of an unforeseeable emer-
gency must be limited to the amount
reasonably necessary to satisfy the
emergency need (which may include
amounts necessary to pay any Federal,
state, local, or foreign income taxes or
penalties reasonably anticipated to re-
sult from the distribution). Determina-
tions of amounts reasonably necessary
to satisfy the emergency need must
take into account any additional com-
pensation that is available if the plan
provides for cancellation of a deferral
election upon a payment due to an un-
foreseeable emergency. See paragraph
(j)(4)(viii) of this section. However, the
determination of amounts reasonably
necessary to satisfy the emergency
need is not required to take into ac-
count any additional compensation
that is available from a qualified em-
ployer plan as defined in §1.409A-1(a)(2)
(including any amount available by ob-
taining a loan under the plan), or that
due to the unforeseeable emergency is
available under another nonqualified
deferred compensation plan (including
a plan that would provide for deferred
compensation except due to the appli-
cation of the effective date provisions
under §1.409A-6). The payment may be
made from any plan in which the serv-
ice provider participates that provides
for payment upon an unforeseeable
emergency, provided that the plan
under which the payment was made
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must be designated at the time of pay-
ment.

(iii) Payments due to an unforeseeable
emergency. A service provider may re-
tain discretion with respect to whether
to apply for a payment upon an unfore-
seeable emergency, and a service re-
cipient may retain discretion with re-
spect to whether to make a payment
available under the plan due to an un-
foreseeable emergency. A service pro-
vider who has experienced an unfore-
seeable emergency will not be treated
as making a subsequent deferral elec-
tion under §1.409A-2(b) (subsequent de-
ferral election rules) if the service pro-
vider does not apply for or elect to re-
ceive a payment available under the
plan. A service recipient will not be
treated as making a subsequent defer-
ral election under §1.409A-2(b) (subse-
quent deferral election rules) if the
service recipient exercises its discre-
tion not to make a payment otherwise
available due to an unforeseeable emer-
gency.

(4) Disability—(i) In general. For pur-
poses of §§1.409A-1 and 1.409A-2, this
section, and §§1.409A-4 through 1.409A-
6, except as otherwise specifically pro-
vided, a service provider is considered
disabled if the service provider meets
one of the following requirements:

(A) The service provider is unable to
engage in any substantial gainful ac-
tivity by reason of any medically de-
terminable physical or mental impair-
ment that can be expected to result in
death or can be expected to last for a
continuous period of not less than 12
months.

(B) The service provider is, by reason
of any medically determinable physical
or mental impairment that can be ex-
pected to result in death or can be ex-
pected to last for a continuous period
of not less than 12 months, receiving
income replacement benefits for a pe-
riod of not less than three months
under an accident and health plan cov-
ering employees of the service pro-
vider’s employer.

(ii) Limited plan definition of disability.
A plan may provide for a payment upon
any disability, and need not provide for
a payment upon all disabilities, pro-
vided that any disability upon which a
payment may be made under the plan
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complies with the provisions of this
paragraph (i)(4).

(iii) Determination of disability. A plan
may provide that a service provider
will be deemed disabled if determined
to be totally disabled by the Social Se-
curity Administration or Railroad Re-
tirement Board. A plan may also pro-
vide that a service provider will be
deemed disabled if determined to be
disabled in accordance with a dis-
ability insurance program, provided
that the definition of disability applied
under such disability insurance pro-
gram complies with the requirements
of this paragraph (i)(4).

(5) Change in the ownership or effective
control of a corporation, or a change in
the ownership of a substantial portion of
the assets of a corporation—(i) In general.
Pursuant to section 409A(a)(2)(A)(V), a
plan may permit a payment upon the
occurrence of a change in the owner-
ship of the corporation (as defined in
paragraph (i)(6)(v) of this section), a
change in effective control of the cor-
poration (as defined in paragraph
(i)(5)(vi) of this section), or a change in
the ownership of a substantial portion
of the assets of the corporation (as de-
fined in paragraph (i)(6)(vii) of this sec-
tion) (collectively referred to as a
change in control event). To qualify as
a change in control event, the occur-
rence of the event must be objectively
determinable and any requirement that
any other person or group, such as a
plan administrator or compensation
committee, certify the occurrence of a
change in control event must be strict-
ly ministerial and not involve any dis-
cretionary authority. The plan may
provide for a payment on a particular
type or types of change in control
events, and need not provide for a pay-
ment on all such events, provided that
each event upon which a payment is
provided qualifies as a change in con-
trol event. For rules regarding the abil-
ity of the service recipient to termi-
nate the plan and pay amounts of de-
ferred compensation upon a change in
control event, see paragraph
(1)(4)(ix)(B) of this section.

(ii) Identification of relevant corpora-
tion—(A) In general. To constitute a
change in control event with respect to
the service provider, the change in con-
trol event must relate to—
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(I) The corporation for whom the
service provider is performing services
at the time of the change in control
event;

(2) The corporation that is liable for
the payment of the deferred compensa-
tion (or all corporations liable for the
payment if more than one corporation
is liable) but only if either the deferred
compensation is attributable to the
performance of service by the service
provider for such corporation (or cor-
porations) or there is a bona fide busi-
ness purpose for such corporation or
corporations to be liable for such pay-
ment and, in either case, no significant
purpose of making such corporation or
corporations liable for such payment is
the avoidance of Federal income tax;
or

(3) A corporation that is a majority
shareholder of a corporation identified
in paragraph (i)(5)(ii)(A)(1) or (2) of this
section, or any corporation in a chain
of corporations in which each corpora-
tion is a majority shareholder of an-
other corporation in the chain, ending
in a corporation identified in para-
graph (i)(5)(i1)(A)(I1) or (2) of this sec-
tion.

(B) Majority shareholder. For purposes
of this paragraph (i)(6)(ii), a majority
shareholder is a shareholder owning
more than 50 percent of the total fair
market value and total voting power of
such corporation.

(C) Example. The following example
illustrates the rules of this paragraph

(1)(G)(1):

Example. Corporation A is a majority
shareholder of Corporation B, which is a ma-
jority shareholder of Corporation C. A
change in ownership of Corporation B con-
stitutes a change in control event to service
providers performing services for Corpora-
tion B or Corporation C, and to service pro-
viders for which Corporation B or Corpora-
tion C is solely liable for payments under the
plan (for example, former employees), but is
not a change in control event as to Corpora-
tion A or any other corporation of which
Corporation A is a majority shareholder un-
less the sale constitutes a change in the own-
ership of a substantial portion of Corpora-
tion A’s assets (see paragraph (i)(5)(vii) of
this section).
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(iii) Attribution of stock ownership. For
purposes of paragraph (i)(5) of this sec-
tion, section 318(a) applies to deter-
mine stock ownership. Stock under-
lying a vested option is considered
owned by the individual who holds the
vested option (and the stock under-
lying an unvested option is not consid-
ered owned by the individual who holds
the unvested option). For purposes of
the preceding sentence, however, if a
vested option is exercisable for stock
that is not substantially vested (as de-
fined by §1.83-3(b) and (j)), the stock
underlying the option is not treated as
owned by the individual who holds the
option.

(iv) Special rules for certain delayed
payments pursuant to a change in control
event—(A) Certain  transaction-based
compensation. Payments of compensa-
tion related to a change in control
event described in paragraph (i)(5)(v) of
this section (change in the ownership
of a corporation) or paragraph
(i)(5)(vii) of this section (change in the
ownership of a substantial portion of a
corporation’s assets), that occur be-
cause a service recipient purchases its
stock held by the service provider or
because the service recipient or a third
party purchases a stock right held by a
service provider, or that are calculated
by reference to the value of stock of
the service recipient (collectively,
transaction-based compensation), may
be treated as paid at a designated date
or pursuant to a payment schedule
that complies with the requirements of
section 409A if the transaction-based
compensation is paid on the same
schedule and under the same terms and
conditions as apply to payments to
shareholders generally with respect to
stock of the service recipient pursuant
to a change in control event described
in paragraph (i)(6)(v) of this section
(change in the ownership of a corpora-
tion) or as apply to payments to the
service recipient pursuant to a change
in control event described in paragraph
(i)(5)(vii) of this section (change in the
ownership of a substantial portion of a
corporation’s assets), and to the extent
that the transaction-based compensa-
tion is paid not later than five years
after the change in control event, the
payment of such compensation will not
violate the initial or subsequent defer-
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ral election rules set out in §1.409A-2(a)
and (b) solely as a result of such trans-
action-based compensation being paid
pursuant to such schedule and terms
and conditions. If before and in connec-
tion with a change in control event de-
scribed in paragraph (i)(5)(v) or
(i)(5)(vii) of this section, transaction-
based compensation that would other-
wise be payable as a result of such
event is made subject to a condition on
payment that constitutes a substantial
risk of forfeiture (as defined in §1.409A-
1(d), without regard to the provisions
of that section under which additions
or extensions of forfeiture conditions
are disregarded) and the transaction-
based compensation is payable under
the same terms and conditions as apply
to payments made to shareholders gen-
erally with respect to stock of the serv-
ice recipient pursuant to a change in
control event described in paragraph
(1)(5)(v) of this section or to payments
to the service recipient pursuant to a
change in control event described in
paragraph (i)(5)(vii) of this section, for
purposes of determining whether such
transaction-based compensation is a
short-term deferral the requirements of
§1.409A-1(b)(4) are applied as if the le-
gally binding right to such trans-
action-based compensation arose on
the date that it became subject to such
substantial risk of forfeiture.

(B) Certain nonvested compensation.
Notwithstanding the provisions of
§1.409A-1(d) (definition of a substantial
risk of forfeiture) that disregard the
extension or modification of a condi-
tion for purposes of determining
whether a condition on payment con-
stitutes a substantial risk of forfeiture,
a condition that is a substantial risk of
forfeiture that otherwise would lapse
as a result of a change in control event
described in paragraph ((i)(b)(v) or
(i)(5)(vii) of this section may be ex-
tended or modified before and in con-
nection with such event to provide for
a condition on payment that will not
lapse as a result of such change in con-
trol event, and such extended or modi-
fied condition will be treated as con-
tinuing to subject the amount to a sub-
stantial risk of forfeiture, provided
that the transaction constituting the
change in control event is a bona fide
arm’s length transaction between the

672



Internal Revenue Service, Treasury

service recipient or its shareholders
and one or more parties who are unre-
lated to the service recipient and serv-
ice provider (applying the rules of
§1.409A-1(f)(2)(ii)) and the modified or
extended condition to which the pay-
ment is subject would otherwise be
treated as a substantial risk of for-
feiture under §1.409A-1(d) (without re-
gard to the provisions disregarding ad-
ditions or extensions of forfeiture con-
ditions). In such a case, the continued
application of a fixed schedule of pay-
ments based upon the lapse of the sub-
stantial risk of forfeiture, so that pay-
ments commence upon the lapse of the
modified or extended condition on pay-
ment, will not be treated as a change
in the fixed schedule of payments for
purposes of §1.409A-2(b) (subsequent de-
ferral elections) or paragraph (j) of this
section (prohibition on the accelera-
tion of payments).

(v) Change in the ownership of a cor-
poration—(A) In general. Except as pro-
vided in paragraph (i)(5)(vi)(C) of this
section, a change in the ownership of a
corporation occurs on the date that
any one person, or more than one per-
son acting as a group (as defined in
paragraph (i)(5)(v)(B) of this section),
acquires ownership of stock of the cor-
poration that, together with stock held
by such person or group, constitutes
more than 50 percent of the total fair
market value or total voting power of
the stock of such corporation. A non-
qualified deferred compensation plan
may provide that amounts payable
upon a change in the ownership of a
corporation will be paid only if the
conditions in the preceding sentence
are satisfied but substituting a per-
centage specified in the plan that is
higher than 50 percent for the words
““50 percent’’ in the preceding sentence,
but only if the provision is set forth in
the plan no later than the date by
which the time and form of payment
must be established under §1.409A-2.
However, if any one person, or more
than one person acting as a group, is
considered to own more than 50 percent
of the total fair market value or total
voting power of the stock of a corpora-
tion (or such higher percentage speci-
fied in accordance with the preceding
sentence), the acquisition of additional
stock by the same person or persons is
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not considered to cause a change in the
ownership of the corporation (or to
cause a change in the effective control
of the corporation (within the meaning
of paragraph (i)(5)(vi) of this section)).
An increase in the percentage of stock
owned by any one person, or persons
acting as a group, as a result of a
transaction in which the corporation
acquires its stock in exchange for prop-
erty will be treated as an acquisition of
stock for purposes of this section. This
section applies only when there is a
transfer of stock of a corporation (or
issuance of stock of a corporation) and
stock in such corporation remains out-
standing after the transaction (see
paragraph (i)(5)(vii) of this section for
rules regarding the transfer of assets of
a corporation). See §1.280G-1, Q&A-
27(d), Example 1, Example 2, Example 5,
and Example 6.

(B) Persons acting as a group. For pur-
poses of paragraph (i)(5)(v)(A) of this
section, persons will not be considered
to be acting as a group solely because
they purchase or own stock of the same
corporation at the same time, or as a
result of the same public offering. How-
ever, persons will be considered to be
acting as a group if they are owners of
a corporation that enters into a merg-
er, consolidation, purchase or acquisi-
tion of stock, or similar business trans-
action with the corporation. If a per-
son, including an entity, owns stock in
both corporations that enter into a
merger, consolidation, purchase or ac-
quisition of stock, or similar trans-
action, such shareholder is considered
to be acting as a group with other
shareholders only with respect to the
ownership in that corporation before
the transaction giving rise to the
change and not with respect to the
ownership interest in the other cor-
poration. See §1.280G-1, Q&A-27(d), Ex-
ample 3 and Example 4.

(vi) Change in the effective control of a
corporation—(A) In general. Notwith-
standing that a corporation has not un-
dergone a change in ownership under
paragraph (i)(6)(v) of this section, a
change in the effective control of the
corporation occurs only on either of
the following dates:

(I) The date any one person, or more
than one person acting as a group (as
determined under paragraph (i)(5)(v)(B)
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of this section), acquires (or has ac-
quired during the 12-month period end-
ing on the date of the most recent ac-
quisition by such person or persons)
ownership of stock of the corporation
possessing 30 percent or more of the
total voting power of the stock of such
corporation. A nonqualified deferred
compensation plan may provide that
amounts payable upon an effective
change in control of a corporation will
be paid only if the conditions in the
preceding sentence are satisfied but
substituting a percentage specified in
the plan that is higher than 30 percent
for the word ‘30 percent’ in the pre-
ceding sentence, but only if the per-
centage is set forth in the plan no later
than the date by which the time and
form of payment must be established
under §1.409A-2).

(2) The date a majority of members of
the corporation’s board of directors is
replaced during any 12-month period by
directors whose appointment or elec-
tion is not endorsed by a majority of
the members of the corporation’s board
of directors before the date of the ap-
pointment or election, provided that
for purposes of this paragraph
(1)(B)(Vi)(A) the term corporation refers
solely to the relevant corporation iden-
tified in paragraph (i)(5)(ii) of this sec-
tion for which no other corporation is
a majority shareholder for purposes of
that paragraph. For example, if Cor-
poration A is a publicly held corpora-
tion with no majority shareholder, and
Corporation A is the majority share-
holder of Corporation B, which is the
majority shareholder of Corporation C,
the term corporation for purposes of
this paragraph (@()(6)(vi)(A)(2) would
refer solely to Corporation A. A non-
qualified deferred compensation plan
may provide that amounts payable
upon a change in the effective control
of a corporation will be paid only if the
conditions in the first sentence of this
paragraph are satisfied substituting a
portion of the members of the corpora-
tion’s board of directors that is higher
than the words ‘‘a majority of the
members of the corporation’s board of
directors’ in the first sentence of this
paragraph, but only if the higher por-
tion is set forth in the plan no later
than the date by which the time and
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form of payment must be established
under §1.409A-2(a)).

(B) Multiple change in control events. A
change in effective control may occur
in a transaction in which one of the
two corporations involved in the trans-
action has a change in control event
under paragraph (i)(5)(v) or (i)(b)(vii) of
this section. Thus, for example, assume
Corporation P transfers more than 40
percent of the total gross fair market
value of its assets to Corporation O in
exchange for 35 percent of O’s stock. P
has undergone a change in ownership of
a substantial portion of its assets
under paragraph (i)(5)(vii) of this sec-
tion and O has a change in effective
control under this paragraph (i)(5)(vi).

(C) Acquisition of additional control. If
any one person, or more than one per-
son acting as a group, is considered to
effectively control a corporation (with-
in the meaning of this paragraph
(1)(5)(vi)), the acquisition of additional
control of the corporation by the same
person or persons is not considered to
cause a change in the effective control
of the corporation (or to cause a
change in the ownership of the corpora-
tion within the meaning of paragraph
(1)(5)(v) of this section).

(D) Persons acting as a group. Persons
will not be considered to be acting as a
group solely because they purchase or
own stock of the same corporation at
the same time, or as a result of the
same public offering. However, persons
will be considered to be acting as a
group if they are owners of a corpora-
tion that enters into a merger, consoli-
dation, purchase or acquisition of
stock, or similar business transaction
with the corporation. If a person, in-
cluding an entity, owns stock in both
corporations that enter into a merger,
consolidation, purchase or acquisition
of stock, or similar transaction, such
shareholder is considered to be acting
as a group with other shareholders in a
corporation only with respect to the
ownership in that corporation before
the transaction giving rise to the
change and not with respect to the
ownership interest in the other cor-
poration. See §1.280G-1, Q&A-27(d), Ex-
ample 4.

(vii) Change in the ownership of a sub-
stantial portion of a corporation’s assets—
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(A) In general. A change in the owner-
ship of a substantial portion of a cor-
poration’s assets occurs on the date
that any one person, or more than one
person acting as a group (as deter-
mined in paragraph (i)(5)(v)(B) of this
section), acquires (or has acquired dur-
ing the 12-month period ending on the
date of the most recent acquisition by
such person or persons) assets from the
corporation that have a total gross fair
market value equal to or more than 40
percent of the total gross fair market
value of all of the assets of the corpora-
tion immediately before such acquisi-
tion or acquisitions (or such higher
amount specified by the plan no later
than the date by which the time and
form of payment must be established
under §1.409A-2). For this purpose,
gross fair market value means the
value of the assets of the corporation,
or the value of the assets being dis-
posed of, determined without regard to
any liabilities associated with such as-
sets.

(B) Transfers to a related person—(1)
There is no change in control event
under this paragraph (i)(6)(vii) when
there is a transfer to an entity that is
controlled by the shareholders of the
transferring corporation immediately
after the transfer, as provided in this
paragraph (i)(5)(vii)(B). A transfer of
assets by a corporation is not treated
as a change in the ownership of such
assets if the assets are transferred to—

(i) A shareholder of the corporation
(immediately before the asset transfer)
in exchange for or with respect to its
stock;

(ii) An entity, 50 percent or more of
the total value or voting power of
which is owned, directly or indirectly,
by the corporation;

(iii) A person, or more than one per-
son acting as a group, that owns, di-
rectly or indirectly, 50 percent or more
of the total value or voting power of all
the outstanding stock of the corpora-
tion; or

(iv) An entity, at least 50 percent of
the total value or voting power of
which is owned, directly or indirectly,
by a person described in paragraph
(1)(5)(vii)(B)(1)(iii) of this section.

(2) For purposes of this paragraph
(1)(5)(vii)(B) and except as otherwise
provided in this paragraph (i), a per-
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son’s status is determined immediately
after the transfer of the assets. For ex-
ample, a transfer to a corporation in
which the transferor corporation has
no ownership interest before the trans-
action, but that is a majority-owned
subsidiary of the transferor corpora-
tion after the transaction is not treat-
ed as a change in the ownership of the
assets of the transferor corporation.

(C) Persons acting as a group. Persons
will not be considered to be acting as a
group solely because they purchase as-
sets of the same corporation at the
same time. However, persons will be
considered to be acting as a group if
they are owners of a corporation that
enters into a merger, consolidation,
purchase or acquisition of assets, or
similar business transaction with the
corporation. If a person, including an
entity shareholder, owns stock in both
corporations that enter into a merger,
consolidation, purchase or acquisition
of assets, or similar transaction, such
shareholder is considered to be acting
as a group with other shareholders in a
corporation only to the extent of the
ownership in that corporation before
the transaction giving rise to the
change and not with respect to the
ownership interest in the other cor-
poration. See §1.280G-1, Q&A-27(d), Ex-
ample 4.

(6) Certain back-to-back arrange-
ments—(i) In general. This paragraph
(1)(6) applies where a service provider is
providing services to a service recipi-
ent (the intermediate service recipi-
ent), who in turn is providing services
to another service recipient (the ulti-
mate service recipient), the services
provided by the service provider to the
intermediate service recipient are
closely related to the services provided
by the intermediate service recipient
to the ultimate service recipient, there
is a nonqualified deferred compensa-
tion plan providing for payments by
the ultimate service recipient to the
intermediate service recipient (the ul-
timate service recipient plan), there is
a nonqualified deferred compensation
plan or other agreement, method, pro-
gram, or other arrangement providing
for payments of compensation by the
intermediate service recipient to the
service provider (the intermediate
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service recipient plan), and the inter-
mediate service recipient plan provides
for a payment upon the occurrence of
an event described in paragraph (a)(l),
(2), (3), (b), or (6) of this section. In such
a case, notwithstanding the generally
applicable limits on payments in para-
graph (a) of this section, the ultimate
service recipient plan may provide for
a payment to the intermediate service
recipient upon the occurrence of a pay-
ment event under the intermediate
service recipient plan described in
paragraph (a)(1), (2), (3), (b), or (6) of
this section if the time and form of
payment is defined as the same time
and form of payment provided under
the intermediate service recipient
plan, the amount of the payment under
the ultimate service recipient plan
does not exceed the amount of the pay-
ment under the intermediate service
recipient plan, and the ultimate serv-
ice recipient plan and the intermediate
service recipient plan otherwise satisfy
the requirements of section 409A (re-
gardless of whether such plan is subject
to section 409A).

(ii) Example. The provisions of para-
graph (i)(6)(i) of this section are illus-
trated by the following example:

Example. Company B (intermediate service
recipient) provides services to Company C
(ultimate service recipient). Employee A
(service provider) provides services to Com-
pany B that are closely related to the serv-
ices Company B provides to Company C. Pur-
suant to a nonqualified deferred compensa-
tion plan meeting the requirements of sec-
tion 409A, Employee A is entitled to a pay-
ment of deferred compensation upon a sepa-
ration from service with Company B (the in-
termediate service recipient plan). Under an
arrangement between Company B and Com-
pany C (the ultimate service recipient plan),
Company C agrees to pay an amount of de-
ferred compensation to Company B upon Em-
ployee A’s separation from service with
Company B, in accordance with the time,
form and amount of payment provided in the
intermediate service recipient plan. Provided
that the intermediate service recipient plan
and the ultimate service recipient plan oth-
erwise comply with the requirements of sec-
tion 409A (regardless of whether such ar-
rangements are subject to section 409A),
Company C’s payment to Company B of the
amount due under the ultimate service re-
cipient plan upon the separation from serv-
ice of Employee A from Company B may con-
stitute a permissible payment event for pur-
poses of paragraph (a) of this section.
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(j) Prohibition on acceleration of pay-
ments—(1) In general. Except as pro-
vided in paragraph (j)(4) of this section,
a nonqualified deferred compensation
plan may not permit the acceleration
of the time or schedule of any payment
or amount scheduled to be paid pursu-
ant to the terms of the plan, and no
such accelerated payment may be
made whether or not provided for
under the terms of such plan. For pur-
poses of determining whether a pay-
ment of deferred compensation has
been made, the rules of paragraph (f) of
this section (substituted payments)
apply. For purposes of this paragraph
(j), an impermissible acceleration does
not occur if payment is made in ac-
cordance with plan provisions or an
election as to the time and form of
payment in effect at the time of initial
deferral (or added in accordance with
the rules applicable to subsequent de-
ferral elections under §1.409A-2(b)) pur-
suant to which payment is required to
be made on an accelerated schedule as
a result of an intervening event that is
an event described in paragraph (a)(l),
(2), (3), (b), or (6) of this section. For ex-
ample, a plan may provide that a par-
ticipant will receive six installment
payments commencing at separation
from service, and also provide that if
the participant dies after such pay-
ments commence but before all pay-
ments have been made, all remaining
amounts will be paid in a lump sum
payment. Additionally, it is not an ac-
celeration of the time or schedule of
payment of a deferral of compensation
if a service recipient waives or acceler-
ates the satisfaction of a condition
constituting a substantial risk of for-
feiture applicable to such deferral of
compensation, provided that the re-
quirements of section 409A (including
the requirement that the payment be
made upon a permissible payment
event) are otherwise satisfied with re-
spect to such deferral of compensation.
For example, if a nonqualified deferred
compensation plan provides for a lump
sum payment of the vested benefit
upon separation from service, and the
benefit vests under the plan only after
10 years of service, it is not a violation
of the requirements of section 409A if
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the service recipient reduces the vest-
ing requirement to five years of serv-
ice, even if a service provider becomes
vested as a result and receives a pay-
ment in connection with a separation
from service before the service provider
would have completed 10 years of serv-
ice. However, if the plan in this exam-
ple had provided for a payment at a
fixed date, rather than at separation
from service, the date of payment
could not be accelerated due to the ac-
celerated vesting. For the definition of
a payment for purposes of this para-
graph (j), see §1.409A-2(b)(5) (coordina-
tion of the subsequent deferral election
rules with the prohibition on accelera-
tion of payments). For other permis-
sible payments, see §1.409A-2(b)(2)(iii)
(certain immediate payments of re-
maining installments) and paragraph
(d) of this section (certain payments
made no more than 30 days before the
designated payment date).

(2) Application to multiple payment
events. Generally, the addition of a per-
missible payment event, the deletion of
a permissible payment event, or the
substitution of one permissible pay-
ment event for another permissible
payment event, results in an accelera-
tion of a payment if the addition, dele-
tion, or substitution could result in the
payment being made at an earlier date
than such payment would have been
made absent such addition, deletion, or
substitution. Notwithstanding the pre-
vious sentence, the addition of death,
disability (as defined in paragraph (i)(4)
of this section), or an unforeseeable
emergency (as defined in paragraph
(i)(3) of this section), as a potentially
earlier alternative payment event to
an amount previously deferred will not
be treated as resulting in an accelera-
tion of a payment, even if such addi-
tion results in the payment being paid
at an earlier time than such payment
would have been made absent the addi-
tion of the payment event. However,
the addition of such a payment event
as a potentially later alternative pay-
ment event generally is subject to the
rules governing changes in the time
and form of payment (see §1.409A-2(b)).

(3) Beneficiaries. The rules of this
paragraph (j) apply to elections by
beneficiaries with respect to the time
and form of payment, as well as elec-
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tions by service providers or service re-
cipients with respect to the time and
form of payment to beneficiaries. An
election to change the identity of a
beneficiary does not constitute an ac-
celeration of a payment merely be-
cause the election changes the identity
of the recipient of the payment, if the
time and form of the payment is not
otherwise changed. In addition, an
election before the commencement of a
life annuity to change the identity of a
beneficiary does not constitute an ac-
celeration of a payment if the change
in the time of payments stems solely
from the different life expectancy of
the new beneficiary, such as in the case
of a joint and survivor annuity, and
does not change the commencement
date of the life annuity.

(4) Ezxceptions—(i) In general. Except
as otherwise expressly provided, a plan
may provide for the acceleration of a
payment in accordance with para-
graphs (j)(4)(ii) through (xiv) of this
section, or may provide a service re-
cipient discretion to accelerate pay-
ments in accordance with the provi-
sions of paragraphs (j)(4)(ii) through
(xiv) of this section. A plan may not
provide a service provider discretion
with respect to whether a payment will
be accelerated, and a service recipient
may not provide a service provider a
direct or indirect election as to wheth-
er the service recipient’s discretion to
accelerate a payment will be exercised,
even if such acceleration would be per-
mitted under paragraphs (j)(4)(ii)
through (xiv) of this section. Whether a
service recipient has provided a service
provider an election as to whether the
service recipient’s discretion to accel-
erate a payment will be exercised is de-
termined based on all the facts and cir-
cumstances, including whether simi-
larly situated service providers have
been treated differently. Except as oth-
erwise provided in paragraphs (j)(4)(ii)
through (xiv) of this section, the plan
need not set forth the exception in
writing, and provided all other require-
ments of this section are met, the mak-
ing of such a payment or the addition
of a plan term permitting the making
of such a payment will not constitute
the acceleration of a payment, and the
failure to make such a payment or the
deletion or modification of a plan term
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permitting the making of such a pay-
ment will not be subject to the rules
regarding a change in the time and
form of payment under §1.409A-2(b).

(ii) Domestic relations order. A plan
may provide for acceleration of the
time or schedule of a payment under
the plan to an individual other than
the service provider, or a payment
under such plan may be made to an in-
dividual other than the service pro-
vider, to the extent necessary to fulfill
a domestic relations order (as defined
in section 414(p)(1)(B)).

(iii) Conflicts of interest—(A) Compli-
ance with ethics agreements with the Fed-
eral government. A plan may provide for
acceleration of the time or schedule of
a payment under the plan, or a pay-
ment may be made under a plan, to the
extent necessary for any Federal offi-
cer or employee in the executive
branch to comply with an ethics agree-
ment with the Federal government.

(B) Compliance with ethics laws or con-
flicts of interest laws. A plan may pro-
vide for acceleration of the time or
schedule of a payment under the plan,
or a payment may be made under a
plan, to the extent reasonably nec-
essary to avoid the violation of an ap-
plicable Federal, state, local, or foreign
ethics law or conflicts of interest law
(including where such payment is rea-
sonably necessary to permit the service
provider to participate in activities in
the normal course of his or her position
in which the service provider would
otherwise not be able to participate
under an applicable rule). A payment is
reasonably necessary to avoid the vio-
lation of a Federal, state, local, or for-
eign ethics law or conflicts of interest
law if the payment is a necessary part
of a course of action that results in
compliance with a Federal, state, local,
or foreign ethics law or conflicts of in-
terest law that would be violated ab-
sent such course of action, regardless
of whether other actions would also re-
sult in compliance with the Federal,
state, local, or foreign ethics law or
conflicts of interest law. For this pur-
pose, a provision of foreign law is con-
sidered applicable only to foreign
earned income (as defined under sec-
tion 911(b)(1) without regard to section
911(b)(1)(B)(iv) and without regard to
the requirement that the income be at-
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tributable to services performed during
the period described in section
911(d)(1)(A) or (B)) from sources within
the foreign country that promulgated
such law.

(iv) Section 457 plans. A plan subject
to section 457(f) may provide for an ac-
celeration of the time or schedule of a
payment to a service provider, or a
payment may be made under such a
plan, to pay Federal, state, local, and
foreign income taxes due upon a vest-
ing event, provided that the amount of
such payment is not more than an
amount equal to the Federal, state,
local, and foreign income tax with-
holding that would have been remitted
by the employer if there had been a
payment of wages equal to the income
includible by the service provider
under section 457(f) at the time of the
vesting.

(v) Limited cashouts. A plan may re-
quire or provide a service recipient dis-
cretion to require (or be amended to re-
quire or to provide a service recipient
discretion to require), a mandatory
lump sum payment of amounts de-
ferred under the plan that do not ex-
ceed a specified amount, provided that
such plan term or amendment is exe-
cuted and effective, and any required
exercise of service recipient discretion
is evidenced in writing, no later than
the date of such payment, and provided
that—

(A) The payment results in the ter-
mination and liquidation of the en-
tirety of the service provider’s interest
under the plan, including all agree-
ments, methods, programs, or other ar-
rangements with respect to which de-
ferrals of compensation are treated as
having been deferred under a single
nonqualified deferred compensation
plan under §1.409A-1(c)(2); and

(B) The payment is not greater than
the applicable dollar amount under
section 402(g)(1)(B).

(vi) Payment of employment tares. A
plan may provide for the acceleration
of the time or schedule of a payment,
or a payment may be made under the
plan, to pay the Federal Insurance Con-
tributions Act (FICA) tax imposed
under section 3101, section 3121(a), and
section 3121(v)(2), or the Railroad Re-
tirement Act tax imposed under sec-
tion 3201, section 3211, section
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3231(e)(1), and section 3231(e)(8), where
applicable, on compensation deferred
under the plan (the FICA or RRTA
amount). Additionally, a plan may pro-
vide for the acceleration of the time or
schedule of a payment, or a payment
may be made under the plan, to pay
the income tax at source on wages im-
posed under section 3401 or the cor-
responding withholding provisions of
applicable state, local, or foreign tax
laws as a result of the payment of the
FICA or RRTA amount, and to pay the
additional income tax at source on
wages attributable to the pyramiding
section 3401 wages and taxes. However,
the total payment under this accelera-
tion provision must not exceed the ag-
gregate of the FICA or RRTA amount,
and the income tax withholding related
to such FICA or RRTA amount.

(vil) Payment upon income inclusion
under section 409A. A plan may provide
for the acceleration of the time or
schedule of a payment, or a payment
under such plan may be made, at any
time the plan fails to meet the require-
ments of section 409A and these regula-
tions. Such payment may not exceed
the amount required to be included in
income as a result of the failure to
comply with the requirements of sec-
tion 409A and these regulations.

(viil) Cancellation of deferrals fol-
lowing an unforeseeable emergency or
hardship distribution. A plan may pro-
vide for a cancellation of a service pro-
vider’s deferral election, or such a can-
cellation may be made, due to an un-
foreseeable emergency or a hardship
distribution pursuant to §1.401(k)-
1(d)(3). The deferral election must be
cancelled, not merely postponed or oth-
erwise delayed. Accordingly, any later
deferral election will be subject to the
provisions governing initial deferral
elections. See §1.409A-2(a).

(ix) Plan terminations and liquidations.
A plan may provide for the accelera-
tion of the time and form of a pay-
ment, or a payment under such plan
may be made, where the acceleration
of the payment is made pursuant to a
termination and liquidation of the plan
in accordance with one of the fol-
lowing:

(A) The service recipient’s termi-
nation and liquidation of the plan
within 12 months of a corporate dis-
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solution taxed under section 331, or
with the approval of a bankruptcy
court pursuant to 11 U.S.C.
§503(b)(1)(A), provided that the
amounts deferred under the plan are
included in the participants’ gross in-
comes in the latest of the following
years (or, if earlier, the taxable year in
which the amount is actually or con-
structively received).

(I) The calendar year in which the
plan termination and liquidation oc-
curs.

(2) The first calendar year in which
the amount is no longer subject to a
substantial risk of forfeiture.

(3) The first calendar year in which
the payment is administratively prac-
ticable.

(B) The service recipient’s termi-
nation and liquidation of the plan pur-
suant to irrevocable action taken by
the service recipient within the 30 days
preceding or the 12 months following a
change in control event (as defined in
paragraph (i)(6) of this section), pro-
vided that this paragraph will only
apply to a payment under a plan if all
agreements, methods, programs, and
other arrangements sponsored by the
service recipient immediately after the
time of the change in control event
with respect to which deferrals of com-
pensation are treated as having been
deferred under a single plan under
§1.409A-1(c)(2) are terminated and liq-
uidated with respect to each partici-
pant that experienced the change in
control event, so that under the terms
of the termination and liquidation all
such participants are required to re-
ceive all amounts of compensation de-
ferred under the terminated agree-
ments, methods, programs, and other
arrangements within 12 months of the
date the service recipient irrevocably
takes all necessary action to terminate
and liquidate the agreements, methods,
programs, and other arrangements.
Solely for purposes of this paragraph
(1)(4)(ix)(B), the applicable service re-
cipient with the discretion to liquidate
and terminate the agreements, meth-
ods, programs, and other arrangements
is the service recipient that is pri-
marily liable immediately after the
transaction for the payment of the de-
ferred compensation.
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(C) The service recipient’s termi-
nation and liquidation of the plan, pro-
vided that—

(I) The termination and liquidation
does not occur proximate to a down-
turn in the financial health of the serv-
ice recipient;

(2) The service recipient terminates
and liquidates all agreements, meth-
ods, programs, and other arrangements
sponsored by the service recipient that
would be aggregated with any termi-
nated and liquidated agreements,
methods, programs, and other arrange-
ments under §1.409A-1(c) if the same
service provider had deferrals of com-
pensation under all of the agreements,
methods, programs, and other arrange-
ments that are terminated and lig-
uidated;

(3) No payments in liquidation of the
plan are made within 12 months of the
date the service recipient takes all nec-
essary action to irrevocably terminate
and liquidate the plan other than pay-
ments that would be payable under the
terms of the plan if the action to ter-
minate and liquidate the plan had not
occurred;

(4) All payments are made within 24
months of the date the service recipi-
ent takes all necessary action to irrev-
ocably terminate and liquidate the
plan; and

(5) The service recipient does not
adopt a new plan that would be aggre-
gated with any terminated and lig-
uidated plan under §1.409A-1(c) if the
same service provider participated in
both plans, at any time within three
years following the date the service re-
cipient takes all necessary action to ir-
revocably terminate and liquidate the
plan.

(D) Such other events and conditions
as the Commissioner may prescribe in
generally applicable guidance pub-
lished in the Internal Revenue Bulletin
(see §601.601(d)(2) of this chapter).

(x) Certain distributions to avoid a non-
allocation year under section 409(p). A
plan may provide for an acceleration of
the time and form of a payment, or a
payment may be made under such plan,
to prevent the occurrence of a non-
allocation year (within the meaning of
section 409(p)(3)) in the plan year of an
employee stock ownership plan next
following the plan year in which such
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payment is made, provided that the
amount distributed may not exceed 125
percent of the minimum amount of dis-
tribution necessary to avoid the occur-
rence of a nonallocation year. Solely
for purposes of determining permissible
distributions under this paragraph
()H)(@)(x), synthetic equity (within the
meaning of section 409(p)(6)(C) and
§1.409(p)-1(f)) granted during the plan
year of the employee stock ownership
plan in which such payment is made is
disregarded for purposes of determining
whether the subsequent plan year
would result in a nonallocation year.

(xi) Payment of state, local, or foreign
taxes. A plan may provide for an accel-
eration of the time and form of a pay-
ment, or a payment may be made
under such plan, to reflect payment of
state, local, or foreign tax obligations
arising from participation in the plan
that apply to an amount deferred under
the plan before the amount is paid or
made available to the participant (the
state, local, or foreign tax amount).
Such payment may not exceed the
amount of such taxes due as a result of
participation in the plan. Such pay-
ment may be made by distributions to
the participant in the form of with-
holding pursuant to provisions of appli-
cable state, local, or foreign law or by
distribution directly to the partici-
pant. Additionally, an arrangement
may provide for the acceleration of the
time or schedule of payment, or a pay-
ment may be made under such arrange-
ment, to pay the income tax at source
on wages imposed under section 3401 as
a result of such payment and to pay
the additional income tax at source on
wages imposed under section 3401 at-
tributable to such additional section
3401 wages and taxes. However, the
total payment under this acceleration
provision must not exceed the aggre-
gate of the state, local, and foreign tax
amount, and the income tax with-
holding related to such state, local,
and foreign tax amount.

(xii) Cancellation of deferral elections
due to disability. A plan may provide for
a cancellation of a service provider’s
deferral election, or a cancellation of
such election may be made, where such
cancellation occurs by the later of the
end of the taxable year of the service
provider or the 15th day of the third
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month following the date the service
provider incurs a disability. For pur-
poses of this paragraph, a disability re-
fers to any medically determinable
physical or mental impairment result-
ing in the service provider’s inability
to perform the duties of his or her posi-
tion or any substantially similar posi-
tion, where such impairment can be ex-
pected to result in death or can be ex-
pected to last for a continuous period
of not less than six months.

(xiii) Certain offsets. A plan may pro-
vide for the acceleration of the time or
schedule of a payment, or a payment
may be made under such plan, as satis-
faction of a debt of the service provider
to the service recipient, where such
debt is incurred in the ordinary course
of the service relationship between the
service recipient and the service pro-
vider, the entire amount of reduction
in any of the service recipient’s taxable
years does not exceed $5,000, and the re-
duction is made at the same time and
in the same amount as the debt other-
wise would have been due and collected
from the service provider.

(xiv) Bona fide disputes as to a right to
a payment. A plan may provide for the
acceleration of the time or schedule of
one or more payments, or a payment
may be made under such plan, where
such payments occur as part of a set-
tlement between the service provider
and the service recipient of an arm’s
length, bona fide dispute as to the serv-
ice provider’s right to the deferred
amount. Discretion to accelerate pay-
ments, other than due to an arm’s
length settlement of a bona fide dis-
pute as to the service provider’s right
to the deferred amount, is not per-
mitted under this paragraph (j)(4)(xiv).
Whether a payment qualifies for the
exception under this paragraph is based
on all relevant facts and cir-
cumstances. A payment will be pre-
sumed not to meet this exception un-
less the payment is subject to a sub-
stantial reduction in the value of the
payment made in relation to the
amount that would have been payable
had there been no dispute as to the
service provider’s right to the pay-
ment. For this purpose, a reduction
that is less than 25 percent of the
present value of the deferred amount in
dispute generally is not a substantial
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reduction. In addition, a payment will
be presumed not to meet this exception
if the payment is made proximate to a
downturn in the financial health of the
service recipient.

(5) Nonqualified deferred compensation
plans linked to qualified employer plans
or certain other arrangements. If a non-
qualified deferred compensation plan
provides that the amount deferred
under the plan is the amount deter-
mined under the formula determining
benefits under a qualified employer
plan (as defined in §1.409A-1(a)(2)), or a
broad-based foreign retirement plan (as
defined in §1.409A-1(a)(3)(v)) main-
tained by the service recipient but ap-
plied without regard to one or more
limitations applicable to the qualified
employer plan under the Internal Rev-
enue Code or to the broad-based foreign
retirement plan under other applicable
law, or that the amount deferred under
the nonqualified deferred compensation
plan is determined as an amount offset
by some or all of the benefits provided
under the qualified employer plan or
broad-based foreign retirement plan, a
decrease in amounts deferred under the
nonqualified deferred compensation
plan that results directly from the op-
eration of the qualified employer plan
or broad-based foreign retirement plan
(other than service provider actions de-
scribed in paragraphs (j)(b)(iii) and (iv)
of this section) including changes in
benefit limitations applicable to the
qualified employer plan or the broad-
based foreign retirement plan under
the Internal Revenue Code or other ap-
plicable law does not constitute an ac-
celeration of a payment under the non-
qualified deferred compensation plan,
provided that such operation does not
otherwise result in a change in the
time or form of a payment under the
nonqualified deferred compensation
plan, and provided further that the
change in the amounts deferred under
the nonqualified deferred compensation
plan does not exceed such change in
the amounts deferred under the quali-
fied employer plan or the broad-based
foreign retirement plan, as applicable.
In addition, with respect to such a non-
qualified deferred compensation plan,
the following actions or failures to act
will not constitute an acceleration of a
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payment under the nonqualified de-
ferred compensation plan even if in ac-
cordance with the terms of the non-
qualified deferred compensation plan,
the actions or inactions result in a de-
crease in the amounts deferred under
the plan, provided that such actions or
inactions do not otherwise affect the
time or form of payment under the
nonqualified deferred compensation
plan, and provided further that with re-
spect to actions or inactions described
in paragraphs (j)(6)(i) and (ii) of this
section, the change in the amount de-
ferred under the nonqualified deferred
compensation plan does not exceed the
change in the amounts deferred under
the qualified employer plan or the
broad-based foreign retirement plan, as
applicable:

(i) A service provider’s action or in-
action under the qualified employer
plan or broad-based foreign retirement
plan with respect to whether to elect
to receive a subsidized benefit or an an-
cillary benefit under the qualified em-
ployer plan or broad-based foreign re-
tirement plan.

(ii) The amendment of a qualified
employer plan or broad-based foreign
retirement plan to increase benefits
provided under such plan, or to add or
remove a subsidized benefit or an ancil-
lary benefit.

(iii) A service provider’s action or in-
action under a qualified employer plan
with respect to elective deferrals and
other employee pre-tax contributions
subject to the contribution restrictions
under section 401(a)(30) or section
402(g), including an adjustment to a de-
ferral election under such qualified em-
ployer plan, provided that for any
given taxable year, the service pro-
vider’s action or inaction does not re-
sult in a decrease in the amounts de-
ferred under all nonqualified deferred
compensation plans in which the serv-
ice provider participates (other than
amounts described in  paragraph
(G)(5)(iv) of this section) in excess of the
limit with respect to elective deferrals
under section 402(g)(1)(A), (B), and (C)
in effect for the taxable year in which
such action or inaction occurs.

(iv) A service provider’s action or in-
action under a qualified employer plan
with respect to elective deferrals and
other employee pre-tax contributions
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subject to the contributions restric-
tions under section 401(a)(30) or section
402(g), and after-tax contributions by
the service provider to a qualified em-
ployer plan that provides for such con-
tributions, that affects the amounts
that are credited under one or more
nonqualified deferred compensation
plans as matching amounts or other
similar amounts contingent on such
elective deferrals, pre-tax contribu-
tions, or after-tax contributions, pro-
vided that the total of such matching
or contingent amounts, as applicable,
never exceeds 100 percent of the match-
ing or contingent amounts that would
be provided under the qualified em-
ployer plan absent any plan-based re-
strictions that reflect limits on quali-
fied plan contributions under the Inter-
nal Revenue Code.

(6) Changes in elections under a cafe-
teria plan. A change in an election
under a cafeteria plan (as defined in
section 125(d)) does not result in an ac-
celerated payment of an amount de-
ferred under a nonqualified deferred
compensation plan to the extent that
the change in the amount deferred
under the nonqualified deferred com-
pensation plan results solely from the
application of the change in amount el-
igible to be treated as compensation
under the terms of the nonqualified de-
ferred compensation plan resulting
from the election change under the caf-
eteria plan, to a benefit formula under
the nonqualified deferred compensation
plan based upon the service provider’s
eligible compensation, and only to the
extent that such change applies in the
same manner as any other increase or
decrease in compensation would apply
to such benefit formula.

[T.D. 9321, 72 FR 19276, Apr. 17, 2007; 72 FR
41622, July 31, 2007]

§1.409A-4 Calculation of income inclu-
sion. [Reserved]

§1.409A-5 Funding. [Reserved]

§1.409A-6 Application of section 409A
and effective dates.

(a) Statutory application and effective
dates—(1) Application to amounts de-
ferred—(i) In general. Except as other-
wise provided in this section, section
409A applies with respect to amounts
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