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binding contract in writing for the sale
or exchange of the bond.

[T.D. 8538, 59 FR 24046, May 10, 1994. Redesig-
nated by T.D. 8718, 62 FR 25513, May 9, 1997]

DEDUCTIONS FOR PERSONAL EXEMPTIONS

§1.151-1 Deductions for personal ex-
emptions.

(a) In general. (1) In computing tax-
able income, an individual is allowed a
deduction for the exemptions specified
in section 151. Such exemptions are: (i)
The exemptions for an individual tax-
payer and spouse (the so-called per-
sonal exemptions); (ii) the additional
exemptions for a taxpayer attaining
the age of 656 years and spouse attain-
ing the age of 65 years (the so-called
old-age exemptions); (iii) the addi-
tional exemptions for a blind taxpayer
and a blind spouse; and (iv) the exemp-
tions for dependents of the taxpayer.

(2) A nonresident alien individual
who is a bona fide resident of Puerto
Rico during the entire taxable year and
subject to tax under section 1 or 1201(b)
is allowed as deductions the exemp-
tions specified in section 151, even
though as to the United States such in-
dividual is a nonresident alien. See sec-
tion 876 and the regulations there-
under, relating to alien residents of
Puerto Rico.

(b) Exemptions for individual taxpayer
and spouse (so-called personal exemp-
tions). Section 151(b) allows an exemp-
tion for the taxpayer and an additional
exemption for the spouse of the tax-
payer if a joint return is not made by
the taxpayer and his spouse, and if the
spouse, for the calendar year in which
the taxable year of the taxpayer be-
gins, has no gross income and is not
the dependent of another taxpayer.
Thus, a husband is not entitled to an
exemption for his wife on his separate
return for the taxable year beginning
in a calendar year during which she has
any gross income (though insufficient
to require her to file a return). Since,
in the case of a joint return, there are
two taxpayers (although under section
6013 there is only one income for the
two taxpayers on such return, i.e., their
aggregate income), two exemptions are
allowed on such return, one for each
taxpayer spouse. If in any case a joint
return is made by the taxpayer and his
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spouse, no other person is allowed an
exemption for such spouse even though
such other person would have been en-
titled to claim an exemption for such
spouse as a dependent if such joint re-
turn had not been made.

(c) Exemptions for taxpayer attaining
the age of 65 and spouse attaining the age
of 65 (so-called old-age exemptions). (1)
Section 1561(c) provides an additional
exemption for the taxpayer if he has
attained the age of 65 before the close
of his taxable year. An additional ex-
emption is also allowed to the taxpayer
for his spouse if a joint return is not
made by the taxpayer and his spouse
and if the spouse has attained the age
of 65 before the close of the taxable
year of the taxpayer and, for the cal-
endar year in which the taxable year of
the taxpayer begins, the spouse has no
gross income and is not the dependent
of another taxpayer. If a husband and
wife make a joint return, an old-age ex-
emption will be allowed as to each tax-
payer spouse who has attained the age
of 65 before the close of the taxable
year for which the joint return is
made. The exemptions under section
151(c) are in addition to the exemptions
for the taxpayer and spouse under sec-
tion 151(b).

(2) In determining the age of an indi-
vidual for the purposes of the exemp-
tion for old age, the last day of the tax-
able year of the taxpayer is the con-
trolling date. Thus, in the event of a
separate return by a husband, no addi-
tional exemption for old age may be
claimed for his spouse unless such
spouse has attained the age of 656 on or
before the close of the taxable year of
the husband. In no event shall the addi-
tional exemption for old age be allowed
with respect to a spouse who dies be-
fore attaining the age of 65 even
though such spouse would have at-
tained the age of 65 before the close of
the taxable year of the taxpayer. For
the purposes of the old-age exemption,
an individual attains the age of 65 on
the first moment of the day preceding
his sixty-fifth birthday. Accordingly,
an individual whose sixty-fifth birth-
day falls on January 1 in a given year
attains the age of 65 on the last day of
the calendar year immediately pre-
ceding.
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(d) Erxemptions for the blind. (1) Sec-
tion 151(d) provides an additional ex-
emption for the taxpayer if he is blind
at the close of his taxable year. An ad-
ditional exemption is also allowed to
the taxpayer for his spouse if the
spouse is blind and, for the calendar
year in which the taxable year of the
taxpayer begins, has no gross income
and is not the dependent of another
taxpayer. The determination of wheth-
er the spouse is blind shall be made as
of the close of the taxable year of the
taxpayer, unless the spouse dies during
such taxable year, in which case such
determination shall be made as of the
time of such death.

(2) The exemptions for the blind are
in addition to the exemptions for the
taxpayer and spouse under section
151(b) and are also in addition to the
exemptions under section 151(c) for tax-
payers and spouses attaining the age of
65 years. Thus, a single individual who
has attained the age of 65 before the
close of his taxable year and who is
blind at the close of his taxable year is
entitled, in addition to the so-called
personal exemption, to two further ex-
emptions, one by reason of his age and
the other by reason of his blindness. If
a husband and wife make a joint re-
turn, an exemption for the blind will be
allowed as to each taxpayer spouse who
is blind at the close of the taxable year
for which the joint return is made.

(3) A taxpayer claiming an exemption
allowed by section 151(d) for a blind
taxpayer and a blind spouse shall, if
the individual for whom the exemption
is claimed is not totally blind as of the
last day of the taxable year of the tax-
payer (or, in the case of a spouse who
dies during such taxable year, as of the
time of such death), attach to his re-
turn a certificate from a physician
skilled in the diseases of the eye or a
registered optometrist stating that as
of the applicable status determination
date in the opinion of such physician or
optometrist (i) the central visual acu-
ity of the individual for whom the ex-
emption is claimed did not exceed 20/
200 in the better eye with correcting
lenses or (ii) such individual’s visual
acuity was accompanied by a limita-
tion in the fields of vision such that
the widest diameter of the visual field
subtends an angle no greater than 20
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degrees. If such individual is totally
blind as of the status determination
date there shall be attached to the re-
turn a statement by the person or per-
sons making the return setting forth
such fact.

(4) Notwithstanding subparagraph (3)
of this paragraph, this subparagraph
may be applied where the individual
for whom an exemption under section
151(d) is claimed is not totally blind,
and in the certified opinion of an exam-
ining physician skilled in the diseases
of the eye there is no reasonable prob-
ability that the individual’s visual acu-
ity will ever improve beyond the min-
imum standards described in subpara-
graph (3) of this paragraph. In this
event, if the examination occurs during
a taxable year for which the exemption
is claimed, and the examining physi-
cian certifies that, in his opinion, the
condition is irreversible, and a copy of
this certification is filed with the re-
turn for that taxable year, then a
statement described in subparagraph
(3) of this paragraph need not be at-
tached to such individual’s return for
subsequent taxable years so long as the
condition remains irreversible. The
taxpayer shall retain a copy of the cer-
tified opinion in his records, and a
statement referring to such opinion
shall be attached to future returns
claiming the section 151(d) exemption.

[T.D. 6500, 25 FR 11402, Nov. 26, 1960, as
amended by T.D. 7114, 36 FR 9018, May 18,
1971; T.D. 7230, 37 FR 28288, Dec. 22, 1972]

§1.151-2 Additional exemptions for de-
pendents.

(a) Section 151(e) allows to a tax-
payer an exemption for each dependent
(as defined in section 152) whose gross
income (as defined in section 61) for the
calendar year in which the taxable
year of the taxpayer begins is less than
the amount provided in section
151(e)(1)(A) applicable to the taxable
year of the taxpayer, or who is a child
of the taxpayer and who—

(1) The taxable year of the taxpayer
begins, or

(2) Is a student, as defined in para-
graph (b) of §1.151-3.

No exemption shall be allowed under
section 151(e) for any dependent who
has made a joint return with his spouse
under section 6013 for the taxable year
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beginning in the calendar year in
which the taxable year of the taxpayer
begins. The amount provided in section
151(e)(1)(A) is $750 in the case of a tax-
able year beginning after December 31,
1972; $700 in the case of a taxable year
beginning after December 31, 1971, and
before January 1, 1973; $650 in the case
of a taxable year beginning after De-
cember 31, 1970, and before January 1,
1972; $625 in the case of a taxable year
beginning after December 31, 1969, and
before January 1, 1971; and $600 in the
case of a taxable year beginning before
January 1, 1970. For special rules in the
case of a taxpayer whose taxable year
is a fiscal year ending after December
31, 1969, and beginning before January
1, 1973, see section 21(d) and the regula-
tions thereunder.

(b) The only exemption allowed for a
dependent of the taxpayer is that pro-
vided by section 151(e). The exemptions
provided by section 151(c) (old-age ex-
emptions) and section 151(d) (exemp-
tions for the blind) are allowed only for
the taxpayer or his spouse. For exam-
ple, where a taxpayer provides the en-
tire support for his father who meets
all the requirements of a dependent, he
is entitled to only one exemption for
his father (section 151(e)), even though
his father is over the age of 65.

[T.D. 7114, 36 FR 9019, May 18, 1971]

§1.151-3 Definitions.

(a) Child. For purposes of sections
151(e), 152, and the regulations there-
under, the term ‘‘child” means a son,
stepson, daughter, stepdaughter, adopt-
ed son, adopted daughter, or for tax-
able years beginning after December 31,
1958, a child who is a member of an in-
dividual’s household if the child was
placed with the individual by an au-
thorized placement agency for legal
adoption pursuant to a formal applica-
tion filed by the individual with the
agency (see paragraph (c)(2) of §1.1562—
2), or, for taxable years beginning after
December 31, 1969, a foster child (if
such foster child satisfies the require-
ments set forth in paragraph (b) of
§1.152-1 with respect to the taxpayer)
of the taxpayer.

(b) Student. For purposes of section
151(e) and section 152(d), and the regu-
lations thereunder, the term ‘‘student”
means an individual who during each of
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5 calendar months during the calendar
year in which the taxable year of the
taxpayer begins is a full-time student
at an educational institution or is pur-
suing a full-time course of institu-
tional on-farm training under the su-
pervision of an accredited agent of an
educational institution or of a State or
political subdivision of a State. An ex-
ample of ‘‘institutional on-farm train-
ing” is that authorized by 38 U.S.C.
1652 (formerly section 252 of the Vet-
erans’ Readjustment Assistance Act of
1952), as described in section 252 of such
act. A full-time student is one who is
enrolled for some part of 5 calendar
months for the number of hours or
courses which is considered to be full-
time attendance. The 5 calendar
months need mnot be consecutive.
School attendance exclusively at night
does not constitute full-time attend-
ance. However, full-time attendance at
an educational institution may include
some attendance at night in connec-
tion with a full-time course of study.

(¢c) Educational institution. For pur-
poses of sections 151(e) and 152, and the
regulations thereunder, the term
‘“‘educational institution” means a
school maintaining a regular faculty
and established curriculum, and having
an organized body of students in at-
tendance. It includes primary and sec-
ondary schools, colleges, universities,
normal schools, technical schools, me-
chanical schools, and similar institu-
tions, but does not include nonedu-
cational institutions, on-the-job train-
ing, correspondence schools, night
schools, and so forth.

[T.D. 6500, 256 FR 11402, Nov. 26, 1960, as
amended by T.D. 7051, 35 FR 11020, July 9,
1970]

§1.151-4 Amount of deduction for each
exemption under section 151.

The amount allowed as a deduction
for each exemption under section 151 is
(a) $750 in the case of a taxable year be-
ginning after December 31, 1972; (b) $700
in the case of a taxable year beginning
after December 31, 1971, and before Jan-
uary 1, 1973; (c) $650 in the case of a
taxable year beginning after December
31, 1970, and before January 1, 1972; (d)
$625 in the case of a taxable year begin-
ning after December 31, 1969, and before
January 1, 1971; and (e) $600 in the case
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of a taxable year beginning before Jan-
uary 1, 1970. For special rules in the
case of a fiscal year ending after De-
cember 31, 1969, and beginning before
January 1, 1973, see section 21(d) and
the regulations thereunder.

[T.D. 7114, 36 FR 9019, May 18, 1971]

§1.152-1 General definition of a de-
pendent.

(a)(1) For purposes of the income
taxes imposed on individuals by chap-
ter 1 of the Code, the term ‘‘dependent”
means any individual described in
paragraphs (1) through (10) of section
1562(a) over half of whose support, for
the calendar year in which the taxable
year of the taxpayer begins, was re-
ceived from the taxpayer.

(2)(i) For purposes of determining
whether or not an individual received,
for a given calendar year, over half of
his support from the taxpayer, there
shall be taken into account the amount
of support received from the taxpayer
as compared to the entire amount of
support which the individual received
from all sources, including support
which the individual himself supplied.
The term ‘‘support’” includes food,
shelter, clothing, medical and dental
care, education, and the like. Gen-
erally, the amount of an item of sup-
port will be the amount of expense in-
curred by the one furnishing such item.
If the item of support furnished an in-
dividual is in the form of property or
lodging, it will be necessary to measure
the amount of such item of support in
terms of its fair market value.

(ii) In computing the amount which
is contributed for the support of an in-
dividual, there must be included any
amount which is contributed by such
individual for his own support, includ-
ing income which is ordinarily exclud-
able from gross income, such as bene-
fits received under the Social Security
Act (42 U.S.C. ch. 7). For example, a fa-
ther receives $800 social security bene-
fits, $400 interest, and $1,000 from his
son during 1955, all of which sums rep-
resent his sole support during that
year. The fact that the social security
benefits of $800 are not includible in
the father’s gross income does not pre-
vent such amount from entering into
the computation of the total amount
contributed for the father’s support.
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Consequently, since the son’s contribu-
tion of $1,000 was less than one-half of
the father’s support ($2,200) he may not
claim his father as a dependent.

(iii)(a) For purposes of determining
the amount of support furnished for a
child (or children) by a taxpayer for a
given calendar year, an arrearage pay-
ment made in a year subsequent to a
calendar year for which there is an un-
paid liability shall not be treated as
paid either during that calendar year
or in the year of payment, but no
amount shall be treated as an arrear-
age payment to the extent that there is
an unpaid liability (determined with-
out regard to such payment) with re-
spect to the support of a child for the
taxable year of payment; and

(b) Similarly, payments made prior
to any calendar year (whether or not
made in the form of a lump sum pay-
ment in settlement of the parent’s li-
ability for support) shall not be treated
as made during such calendar year, but
payments made during any calendar
year from amounts set aside in trust
by a parent in a prior year, shall be
treated as made during the calendar
year in which paid.

(b) Section 1562(a)(9) applies to any in-
dividual (other than an individual who
at any time during the taxable year
was the spouse, determined without re-
gard to section 153, of the taxpayer)
who lives with the taxpayer and is a
member of the taxpayer’s household
during the entire taxable year of the
taxpayer. An individual is not a mem-
ber of the taxpayer’s household if at
any time during the taxable year of the
taxpayer the relationship between such
individual and the taxpayer is in viola-
tion of local law. It is not necessary
under section 152(a)(9) that the depend-
ent be related to the taxpayer. For ex-
ample, foster children may qualify as
dependents. It is necessary, however,
that the taxpayer both maintain and
occupy the household. The taxpayer
and dependent will be considered as oc-
cupying the household for such entire
taxable year notwithstanding tem-
porary absences from the household
due to special circumstances. A non-
permanent failure to occupy the com-
mon abode by reason of illness, edu-
cation, business, vacation, military
service, or a custody agreement under
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which the dependent is absent for less
than six months in the taxable year of
the taxpayer, shall be considered tem-
porary absence due to special cir-
cumstances. The fact that the depend-
ent dies during the year shall not de-
prive the taxpayer of the deduction if
the dependent lived in the household
for the entire part of the year pre-
ceding his death. Likewise, the period
during the taxable year preceding the
birth of an individual shall not prevent
such individual from qualifying as a
dependent under section 152(a)(9).
Moreover, a child who actually be-
comes a member of the taxpayer’s
household during the taxable year shall
not be prevented from being considered
a member of such household for the en-
tire taxable year, if the child is re-
quired to remain in a hospital for a pe-
riod following its birth, and if such
child would otherwise have been a
member of the taxpayer’s household
during such period.

(c) In the case of a child of the tax-
payer who is under 19 or who is a stu-
dent, the taxpayer may claim the de-
pendency exemption for such child pro-
vided he has furnished more than one-
half of the support of such child for the
calendar year in which the taxable
year of the taxpayer begins, even
though the income of the child for such
calendar year may be equal to or in ex-
cess of the amount determined pursu-
ant to §1.151-2 applicable to such cal-
endar year. In such a case, there may
be two exemptions claimed for the
child: One on the parent’s (or step-
parent’s) return, and one on the child’s
return. In determining whether the
taxpayer does in fact furnish more
than one-half of the support of an indi-
vidual who is a child, as defined in
paragraph (a) of §1.151-3, of the tax-
payer and who is a student, as defined
in paragraph (b) of §1.151-3, a special
rule regarding scholarships applies.
Amounts received as scholarships, as
defined in paragraph (a) of §1.117-3, for
study at an educational institution
shall not be considered in determining
whether the taxpayer furnishes more
than one-half the support of such indi-
vidual. For example, A has a child who
receives a $1,000 scholarship to the X
college for 1 year. A contributes $500,
which constitutes the balance of the
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child’s support for that year. A may
claim the child as a dependent, as the
$1,000 scholarship is not counted in de-
termining the support of the child. For
purposes of this paragraph, amounts
received for tuition payments and al-
lowances by a veteran under the provi-
sions of the Servicemen’s Readjust-
ment Act of 1944 (58 Stat. 284) or the
Veterans’ Readjustment Assistance
Act of 1952 (38 U.S.C. ch. 38) are not
amounts received as scholarships. See
also §1.117-4. For definition of the
terms ‘‘child”, ‘‘student’, and ‘‘edu-
cational institution’”, as used in this
paragraph, see §1.151-3.

[T.D. 6500, 25 FR 11402, Nov. 26, 1960, as
amended by T.D. 6603, 28 FR 7094, July 11,
1963; T.D. 7099, 36 FR 5337, Mar. 20, 1971; T.D.
7114, 36 FR 9019, May 18, 1971]

§1.152-2 Rules relating to general defi-
nition of dependent.

(a)(1) Except as provided in subpara-
graph (2) of this paragraph, to qualify
as a dependent an individual must be a
citizen or resident of the United States
or be a resident of the Canal Zone, the
Republic of Panama, Canada, or Mex-
ico, or, for taxable years beginning
after December 31, 1971, a national of
the United States, at some time during
the calendar year in which the taxable
year of the taxpayer begins. A resident
of the Republic of the Philippines who
was born to or legally adopted by the
taxpayer in the Philippine Islands be-
fore January 1, 1956, at a time when the
taxpayer was a member of the Armed
Forces of the United States, may also
be claimed as a dependent if such resi-
dent otherwise qualifies as a depend-
ent. For definition of ‘““‘Armed Forces of
the TUnited States,” see section
7701(a)(15).

(2)(i) For any taxable year beginning
after December 31, 1957, a taxpayer who
is a citizen, or, for any taxable year be-
ginning after December 31, 1971, a na-
tional, of the United States is per-
mitted under section 152(b)(3)(B) to
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treat as a dependent his legally adopt-
ed child who lives with him, as a mem-
ber of his household, for the entire tax-
able year and who, but for the citizen-
ship, nationality, or residence require-
ments of section 1562(b)(3) and subpara-
graph (1) of this paragraph, would qual-
ify as a dependent of the taxpayer for
such taxable year.

(ii) Under section 152(b)(3)(B) and this
subparagraph, it is necessary that the
taxpayer both maintain and occupy the
household. The taxpayer and his le-
gally adopted child will be considered
as occupying the household for the en-
tire taxable year of the taxpayer not-
withstanding temporary absences from
the household due to special cir-
cumstances. A nonpermanent failure to
occupy the common abode by reason of
illness, education, business, vacation,
military service, or a custody agree-
ment under which the legally adopted
child is absent for less than six months
in the taxable year of the taxpayer
shall be considered temporary absence
due to special circumstances. The fact
that a legally adopted child dies during
the year shall not deprive the taxpayer
of the deduction if the child lived in
the household for the entire part of the
year preceding his death. The period
during the taxable year preceding the
birth of a child shall not prevent such
child from qualifying as a dependent
under this subparagraph. Moreover, a
legally adopted child who actually be-
comes a member of the taxpayer’s
household during the taxable year shall
not be prevented from being considered
a member of such household for the en-
tire taxable year, if the child is re-
quired to remain in a hospital for a pe-
riod following its birth and if such
child would otherwise have been a
member of the taxpayer’s household
during such period.

(iii) For purposes of section
152(b)(3)(B) and this subparagraph, any
child whose legal adoption by the tax-
payer (a citizen or national of the
United States) becomes final at any
time before the end of the taxable year
of the taxpayer shall not be disquali-
fied as a dependent of such taxpayer by
reason of his citizenship, nationality,
or residence, provided the child lived
with the taxpayer and was a member of
the taxpayer’s household for the entire

26 CFR Ch. | (4-1-13 Edition)

taxable year in which the legal adop-
tion became final. For example, A, a
citizen of the United States who makes
his income tax returns on the basis of
the calendar year, is employed in
Brazil by an agency of the United
States Government. In October 1958 he
takes into his household C, a resident
of Brazil who is not a citizen of the
United States, for the purpose of initi-
ating adoption proceedings. C lives
with A and is a member of his house-
hold for the remainder of 1958 and for
the entire calendar year 1959. On July
1, 1959, the adoption proceedings were
completed and C became the legally
adopted child of A. If C otherwise
qualifies as a dependent, he may be
claimed as a dependent by A for 1959.

(b) A payment to a wife which is in-
cludible in her gross income under sec-
tion 71 or section 682 shall not be con-
sidered a payment by her husband for
the support of any dependent.

(c)(1) For purposes of determining the
existence of any of the relationships
specified in section 152 (a) or (b)(1), a
legally adopted child of an individual
shall be treated as a child of such indi-
vidual by blood.

(2) For any taxable year beginning
after December 31, 1958, a child who is
a member of an individual’s household
also shall be treated as a child of such
individual by blood if the child was
placed with the individual by an au-
thorized placement agency for legal
adoption pursuant to a formal applica-
tion filed by the individual with the
agency. For purposes of this subpara-
graph an authorized placement agency
is any agency which is authorized by a
State, the District of Columbia, a pos-
session of the United States, a foreign
country, or a political subdivision of
any of the foregoing to place children
for adoption. A taxpayer who claims as
a dependent a child placed with him for
adoption shall attach to his income tax
return a statement setting forth the
name of the child for whom the depend-
ency deduction is claimed, the name
and address of the authorized place-
ment agency, and the date the formal
application was filed with the agency.

(3) The application of this paragraph
may be illustrated by the following ex-
ample:
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Example. On March 1, 1959, D, a resident of
the United States, made formal application
to an authorized child placement agency for
the placement of E, a resident of the United
States, with him for legal adoption. On June
1, 1959, E was placed with D for legal adop-
tion. During the year 1959 E received over
one-half of his support from D. D may claim
E as a dependent for 1959. Since E was a resi-
dent of the United States, his qualification
as a dependent is in no way based on the pro-
visions of section 152(b)(3)(B). Therefore, it is
immaterial that E was not a member of D’s
household during the entire taxable year.

(4) For purposes of determining the
existence of any of the relationships
specified in section 152 (a) or (b)(1), a
foster child of an individual (if such
foster child satisfies the requirements
set forth in paragraph (b) of §1.152-1
with respect to such individual) shall,
for taxable years beginning after De-
cember 31, 1969, be treated as a child of
such individual by blood. For purposes
of this subparagraph, a foster child is a
child who is in the care of a person or
persons (other than the parents or
adopted parents of the child) who care
for the child as their own child. Status
as a foster child is not dependent upon
or affected by the circumstances under
which the child became a member of
the household.

(d) In the case of a joint return it is
not necessary that the prescribed rela-
tionship exist between the person
claimed as a dependent and the spouse
who furnishes the support; it is suffi-
cient if the prescribed relationship ex-
ists with respect to either spouse.
Thus, a husband and wife making a
joint return may claim as a dependent
a daughter of the wife’s brother (wife’s
niece) even though the husband is the
one who furnishes the chief support.
The relationship of affinity once exist-
ing will not terminate by divorce or
the death of a spouse. For example, a
widower may continue to claim his de-
ceased wife’s father (his father-in-law)
as a dependent provided he meets the
other requirements of section 151.

[T.D. 6500, 256 FR 11402, Nov. 26, 1960, as
amended by T.D. 6603, 28 FR 7094, July 11,
1963; T.D. 7051, 35 FR 11020, July 9, 1970; T.D.
7291, 38 FR 33396, Dec. 4, 1973]

§1.152-3 Multiple support agreements.

(a) Section 152(c) provides that a tax-
payer shall be treated as having con-

§1.1562-3

tributed over half of the support of an
individual for the calendar year (in
cases where two or more taxpayers
contributed to the support of such indi-
vidual) if—

(1) No one person contributed over
half of the individual’s support,

(2) Bach member of the group which
collectively contributed more than half
of the support of the individual would
have been entitled to claim the indi-
vidual as a dependent but for the fact
that he did not contribute more than
one-half of such support.

(3) The member of the group claiming
the individual as a dependent contrib-
uted more than 10 percent of the indi-
vidual’s support, and

(4) Each other person in the group
who contributed more than 10 percent
of such support furnishes to the tax-
payer claiming the dependent a written
declaration that such other person will
not claim the individual as a dependent
for any taxable year beginning in such
calendar year.

(b) Examples. Application of the rule
contained in paragraph (a) of this sec-
tion may be illustrated by the fol-
lowing examples:

Example 1. During the taxable year, broth-
ers A, B, C, and D contributed the entire sup-
port of their mother in the following per-
centages: A, 30 percent; B, 20 percent; C, 29
percent; and D, 21 percent. Any one of the
brothers, except for the fact that he did not
contribute more than half of her support,
would have been entitled to claim his moth-
er as a dependent. Consequently, any one of
the brothers could claim a deduction for the
exemption of the mother if he obtained a
written declaration (as provided in para-
graph (a)(4) of this section) from each of the
other brothers. Even though A and D to-
gether contributed more than one-half the
support of the mother, A, if he wished to
claim his mother as a dependent, would be
required to obtain written declarations from
B, C, and D, since each of those three con-
tributed more than 10 percent of the support
and, but for the failure to contribute more
than half of the mother’s support, would
have been entitled to claim his mother as a
dependent.

Example 2. During the taxable year, E, an
individual who resides with his son, S, re-
ceived his entire support for that year as fol-
lows:

Percentage

Source of total

Social Security 25
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Percentage

Source of totalg
N, an unrelated neighbor ..........c..cccceeveeinenenes 1Al
B, a brother . 14
D, a daughter 10
S,ason ... 40
Total received by E ...l 100

B, D, and S are persons each of whom, but
for the fact that none contributed more than
half of E’s support, could claim E as a de-
pendent for the taxable year. The three to-
gether contributed 64 percent of E’s support,
and, thus, each is a member of the group to
be considered for the purpose of section
152(c). B and S are the only members of such
group who can meet all the requirements of
section 152(c), and either one could claim E
as a dependent for his taxable year if he ob-
tained a written declaration (as provided in
paragraph (a)(4) of this section) signed by the
other, and furnished the other information
required by the return with respect to all the
contributions to E. Inasmuch as D did not
contribute more than 10 percent of E’s sup-
port, she is not entitled to claim E as a de-
pendent for the taxable year nor is she re-
quired to furnish a written declaration with
respect to her contributions to E. N contrib-
uted over 10 percent of the support of E, but,
since he is an unrelated neighbor, he does
not qualify as a member of the group for the
purpose of the multiple support agreement
under section 152(c).

(c)(1) The member of a group of con-
tributors who claims an individual as a
dependent for a taxable year beginning
before January 1, 2002, under the mul-
tiple support agreement provisions of
section 1562(c) must attach to the mem-
ber’s income tax return for the year of
the deduction a written declaration
from each of the other persons who
contributed more than 10 percent of
the support of such individual and who,
but for the failure to contribute more
than half of the support of the indi-
vidual, would have been entitled to
claim the individual as a dependent.

(2) The taxpayer claiming an indi-
vidual as a dependent for a taxable
year beginning after December 31, 2001,
under the multiple support agreement
provisions of section 152(c) must pro-
vide with the income tax return for the
year of the deduction—

(i) A statement identifying each of
the other persons who contributed
more than 10 percent of the support of
the individual and who, but for the fail-
ure to contribute more than half of the
support of the individual, would have
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been entitled to claim the individual as
a dependent; and

(ii) A statement indicating that the
taxpayer obtained a written declara-
tion from each of the persons described
in section 152(c)(2) waiving the right to
claim the individual as a dependent.

(3) The taxpayer claiming the indi-
vidual as a dependent for a taxable
year beginning after December 31, 2001,
must retain the waiver declarations
and should be prepared to furnish the
waiver declarations and any other in-
formation necessary to substantiate
the claim, which may include a state-
ment showing the names of all contrib-
utors (whether or not members of the
group described in section 152(c)(2)) and
the amount contributed by each to the
support of the claimed dependent.

[T.D. 6500, 25 FR 11402, Nov. 26, 1960, as
amended by T.D. 6603, 28 FR 7094, July 11,
1963; T.D. 8989, 67 FR 20031, Apr. 24, 2002; T.D.
9040, 68 FR 4920, Jan. 31, 2003]

§1.152-4 Special rule for a child of di-
vorced or separated parents or par-
ents who live apart.

(a) In general. A taxpayer may claim
a dependency deduction for a child (as
defined in section 152(f)(1)) only if the
child is the qualifying child of the tax-
payer under section 152(c) or the quali-
fying relative of the taxpayer under
section 152(d). Section 152(c)(4)(B) pro-
vides that a child who is claimed as a
qualifying child by parents who do not
file a joint return together is treated
as the qualifying child of the parent
with whom the child resides for a
longer period of time during the tax-
able year or, if the child resides with
both parents for an equal period of
time, of the parent with the higher ad-
justed gross income. However, a child
is treated as the qualifying child or
qualifying relative of the noncustodial
parent if the custodial parent releases
a claim to the exemption under section
152(e) and this section.

(b) Release of claim by custodial par-
ent—(1) In general. Under section
152(e)(1), notwithstanding section
152(c)(1)(B), (¢)(4), or (d)(1)(C), a child is
treated as the qualifying child or quali-
fying relative of the noncustodial par-
ent (as defined in paragraph (d) of this
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section) if the requirements of para-
graphs (b)(2) and (b)(3) of this section
are met.

(2) Support, custody, and parental sta-
tus—(i) In general. The requirements of
this paragraph (b)(2) are met if the par-
ents of the child provide over one-half
of the child’s support for the calendar
year, the child is in the custody of one
or both parents for more than one-half
of the calendar year, and the parents—

(A) Are divorced or legally separated
under a decree of divorce or separate
maintenance;

(B) Are separated under a written
separation agreement; or

(C) Live apart at all times during the
last 6 months of the calendar year
whether or not they are or were mar-
ried.

(ii) Multiple support agreement. The re-
quirements of this paragraph (b)(2) are
not met if over one-half of the support
of the child is treated as having been
received from a taxpayer under section
152(d)(3).

(3) Release of claim to child. The re-
quirements of this paragraph (b)(3) are
met for a calendar year if—

(i) The custodial parent signs a writ-
ten declaration that the custodial par-
ent will not claim the child as a de-
pendent for any taxable year beginning
in that calendar year and the non-
custodial parent attaches the declara-
tion to the noncustodial parent’s re-
turn for the taxable year; or

(ii) A qualified pre-1985 instrument,
as defined in section 152(e)(3)(B), appli-
cable to the taxable year beginning in
that calendar year, provides that the
noncustodial parent is entitled to the
dependency exemption for the child
and the noncustodial parent provides
at least $600 for the support of the child
during the calendar year.

(c) Custody. A child is in the custody
of one or both parents for more than
one-half of the calendar year if one or
both parents have the right under state
law to physical custody of the child for
more than one-half of the calendar
year.

(d) Custodial parent—(1) In general.
The custodial parent is the parent with
whom the child resides for the greater
number of nights during the calendar
year, and the noncustodial parent is the
parent who is not the custodial parent.
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A child is treated as residing with nei-
ther parent if the child is emancipated
under state law. For purposes of this
section, a child resides with a parent
for a night if the child sleeps—

(i) At the residence of that parent
(whether or not the parent is present);
or

(ii) In the company of the parent,
when the child does not sleep at a par-
ent’s residence (for example, the parent
and child are on vacation together).

(2) Night straddling taxable years. A
night that extends over two taxable
years is allocated to the taxable year
in which the night begins.

(3) Absences. (i) Except as provided in
paragraph (d)(3)(ii) of this section, for
purposes of this paragraph (d), a child
who does not reside (within the mean-
ing of paragraph (d)(1) of this section)
with a parent for a night is treated as
residing with the parent with whom
the child would have resided for the
night but for the absence.

(ii) A child who does not reside (with-
in the meaning of paragraph (d)(1) of
this section) with a parent for a night
is treated as not residing with either
parent for that night if it cannot be de-
termined with which parent the child
would have resided or if the child
would not have resided with either par-
ent for the night.

(4) Special rule for equal number of
nights. If a child is in the custody of
one or both parents for more than one-
half of the calendar year and the child
resides with each parent for an equal
number of nights during the calendar
year, the parent with the higher ad-
justed gross income for the calendar
year is treated as the custodial parent.

(5) Ezxception for a parent who works at
night. If, in a calendar year, due to a
parent’s nighttime work schedule, a
child resides for a greater number of
days but not nights with the parent
who works at night, that parent is
treated as the custodial parent. On a
school day, the child is treated as re-
siding at the primary residence reg-
istered with the school.

(e) Written declaration—(1) Form of
declaration—(i) In general. The written
declaration under paragraph (b)(3)(i) of
this section must be an unconditional
release of the custodial parent’s claim
to the child as a dependent for the year
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or years for which the declaration is ef-
fective. A declaration is not uncondi-
tional if the custodial parent’s release
of the right to claim the child as a de-
pendent requires the satisfaction of
any condition, including the noncusto-
dial parent’s meeting of an obligation
such as the payment of support. A writ-
ten declaration must name the non-
custodial parent to whom the exemp-
tion is released. A written declaration
must specify the year or years for
which it is effective. A written declara-
tion that specifies all future years is
treated as specifying the first taxable
year after the taxable year of execu-
tion and all subsequent taxable years.

(ii) Form designated by IRS. A written
declaration may be made on Form 8332,
Release/Revocation of Release of Claim
to Exemption for Child by Custodial
Parent, or successor form designated
by the IRS. A written declaration not
on the form designated by the IRS
must conform to the substance of that
form and must be a document executed
for the sole purpose of serving as a
written declaration under this section.
A court order or decree or a separation
agreement may not serve as a written
declaration.

(2) Attachment to return. A noncusto-
dial parent must attach a copy of the
written declaration to the parent’s re-
turn for each taxable year in which the
child is claimed as a dependent.

(3) Revocation of written declaration—
(i) In general. A parent may revoke a
written declaration described in para-
graph (e)(1) of this section by providing
written notice of the revocation to the
other parent. The parent revoking the
written declaration must make reason-
able efforts to provide actual notice to
the other parent. The revocation may
be effective no earlier than the taxable
year that begins in the first calendar
year after the calendar year in which
the parent revoking the written dec-
laration provides, or makes reasonable
efforts to provide, the written notice.

(i1) Form of revocation. The revocation
may be made on Form 8332, Release/
Revocation of Release of Claim to Ex-
emption for Child by Custodial Parent,
or successor form designated by the
IRS whether or not the written dec-
laration was made on a form des-
ignated by the IRS. A revocation not
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on that form must conform to the sub-
stance of the form and must be a docu-
ment executed for the sole purpose of
serving as a revocation under this sec-
tion. The revocation must specify the
year or years for which the revocation
is effective. A revocation that specifies
all future years is treated as specifying
the first taxable year after the taxable
year the revocation is executed and all
subsequent taxable years.

(iii) Attachment to return. The parent
revoking the written declaration must
attach a copy of the revocation to the
parent’s return for each taxable year
for which the parent claims a child as
a dependent as a result of the revoca-
tion. The parent revoking the written
declaration must keep a copy of the
revocation and evidence of delivery of
the notice to the other parent, or of
the reasonable efforts to provide actual
notice.

(4) Ineffective declaration or revocation.
A written declaration or revocation
that fails to satisfy the requirements
of this paragraph (e) has no effect.

() Written declaration executed in a
taxable year beginning on or before July
2, 2008. A written declaration executed
in a taxable year beginning on or be-
fore July 2, 2008, that satisfies the re-
quirements for the form of a written
declaration in effect at the time the
written declaration is executed, will be
treated as meeting the requirements of
paragraph (e)(1) of this section. Para-
graph (e)(3) of this section applies
without regard to whether a custodial
parent executed the written declara-
tion in a taxable year beginning on or
before July 2, 2008.

(f) Coordination with other sections. If
section 152(e) and this section apply, a
child is treated as the dependent of
both parents for purposes of sections
105(b), 132(h)(2)(B), and 213(d)(5).

(g) Examples. The provisions of this
section are illustrated by the following
examples that assume, unless other-
wise provided, that each taxpayer’s
taxable year is the calendar year, one
or both of the child’s parents provide
over one-half of the child’s support for
the calendar year, one or both parents
have the right under state law to phys-
ical custody of the child for more than
one-half of the calendar year, and the
child otherwise meets the requirements
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of a qualifying child under section
152(c) or a qualifying relative under
section 152(d). In addition, in each of
the examples, no qualified pre-1985 in-
strument or multiple support agree-
ment is in effect. The examples are as
follows:

Example 1. (i) B and C are the divorced par-
ents of Child. In 2009, Child resides with B for
210 nights and with C for 155 nights. B exe-
cutes a Form 8332 for 2009 releasing B’s right
to claim Child as a dependent for that year,
which C attaches to C’s 2009 return.

(ii) Under paragraph (d) of this section, B
is the custodial parent of Child in 2009 be-
cause B is the parent with whom Child re-
sides for the greater number of nights in
2009. Because the requirements of paragraphs
(b)(2) and (3) of this section are met, C may
claim Child as a dependent.

Example 2. The facts are the same as in Ex-
ample 1 except that B does not execute a
Form 8332 or similar declaration for 2009.
Therefore, section 152(e) and this section do
not apply. Whether Child is the qualifying
child or qualifying relative of B or C is deter-
mined under section 152(c) or (d).

Example 3. (i) D and E are the divorced par-
ents of Child. Under a custody decree, Grand-
mother has the right under state law to
physical custody of Child from January 1 to
July 31, 2009.

(ii) Because D and E do not have the right
under state law to physical custody of Child
for over one-half of the 2009 calendar year,
under paragraph (c) of this section, Child is
not in the custody of one or both parents for
over one-half of the calendar year. Therefore,
section 152(e) and this section do not apply,
and whether Child is the qualifying child or
qualifying relative of D, E, or Grandmother
is determined under section 152(c) or (d).

Example 4. (i) The facts are the same as in
Example 3, except that Grandmother has the
right to physical custody of Child from Janu-
ary 1 to March 31, 2009, and, as a result, Child
resides with Grandmother during this period.
D and E jointly have the right to physical
custody of Child from April 1 to December 31,
2009. During this period, Child resides with D
for 180 nights and with E for 95 nights. D exe-
cutes a Form 8332 for 2009 releasing D’s right
to claim Child as a dependent for that year,
which E attaches to E’s 2009 return.

(ii) Under paragraph (c) of this section,
Child is in the custody of D and E for over
one-half of the calendar year, because D and
E have the right under state law to physical
custody of Child for over one-half of the cal-
endar year.

(iii) Under paragraph (d)(3)(ii) of this sec-
tion, the nights that Child resides with
Grandmother are not allocated to either par-
ent. Child resides with D for a greater num-
ber of nights than with E during the calendar
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year and, under paragraph (d)(1) of this sec-
tion, D is the custodial parent.

(iv) Because the requirements of para-
graphs (b)(2) and (3) of this section are met,
section 152(e) and this section apply, and E
may claim Child as a dependent.

Example 5. (i) The facts are the same as in
Example 4, except that D is away on military
service from April 10 to June 15, 2009, and
September 6 to October 20, 2009. During these
periods Child resides with Grandmother in
Grandmother’s residence. Child would have
resided with D if D had not been away on
military service. Grandmother claims Child
as a dependent on Grandmother’s 2009 return.

(ii) Under paragraph (d)(3)(i) of this sec-
tion, Child is treated as residing with D for
the nights that D is away on military serv-
ice. Because the requirements of paragraphs
(b)(2) and (3) of this section are met, section
152(e) and this section apply, and E, not
Grandmother, may claim Child as a depend-
ent.

Example 6. F and G are the divorced parents
of Child. In May of 2009, Child turns age 18
and is emancipated under the law of the
state where Child resides. Therefore, in 2009
and later years, F and G do not have the
right under state law to physical custody of
Child for over one-half of the calendar year,
and Child is not in the custody of F and G for
over one-half of the calendar year. Section
152(e) and this section do not apply, and
whether Child is the qualifying child or
qualifying relative of F or G is determined
under section 152(c) or (d).

Example 7. (i) The facts are the same as in
Example 6, except that Child turns age 18 and
is emancipated under state law on August 1,
2009, resides with F from January 1, 2009,
through May 31, 2009, and resides with G
from June 1, 2009, through December 31, 2009.
F executes a Form 8332 releasing F’s right to
claim Child as a dependent for 2009, which G
attaches to G’s 2009 return.

(ii) Under paragraph (c) of this section,
Child is in the custody of F and G for over
one-half of the calendar year.

(iii) Under paragraph (d)(1) of this section,
Child is treated as not residing with either
parent after Child’s emancipation. There-
fore, Child resides with F for 151 nights and
with G for 61 nights. Because the require-
ments of paragraphs (b)(2) and (3) of this sec-
tion are met, section 152(e) and this section
apply, and G may claim Child as a depend-
ent.

Example 8. H and J are the divorced parents
of Child. Child generally resides with H dur-
ing the week and with J every other week-
end. Child resides with J in H’s residence for
10 consecutive nights while H is hospitalized.
Under paragraph (d)(1)(i) of this section,
Child resides with H for the 10 nights.

Example 9. K and L, who are separated
under a written separation agreement, are
the parents of Child. In August 2009, K and
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Child spend 10 nights together in a hotel
while on vacation. Under paragraph (d)(1)(ii)
of this section, Child resides with K for the
10 nights that K and Child are on vacation.

Example 10. M and N are the divorced par-
ents of Child. On December 31, 2009, Child at-
tends a party at M’s residence. After mid-
night on January 1, 2010, Child travels to N’s
residence, where Child sleeps. Under para-
graph (d)(1) of this section, Child resides
with N for the night of December 31, 2009, to
January 1, 2010, because Child sleeps at N’s
residence that night. However, under para-
graph (d)(2) of this section, the night of De-
cember 31, 2009, to January 1, 2010, is allo-
cated to taxable year 2009 for purposes of de-
termining whether Child resides with M or N
for a greater number of nights in 2009.

Example 11. O and P, who never married,
are the parents of Child. In 2009, Child spends
alternate weeks residing with O and P. Dur-
ing a week that Child is residing with O, O
gives Child permission to spend a night at
the home of a friend. Under paragraph
(A)(3)(i) of this section, the night Child
spends at the friend’s home is treated as a
night that Child resides with O.

Example 12. The facts are the same as in
Example 11, except that Child also resides at
summer camp for 6 weeks. Because Child re-
sides with each parent for alternate weeks,
Child would have resided with O for 3 weeks
and with P for 3 weeks of the period that
Child is at camp. Under paragraph (d)(3)(i) of
this section, Child is treated as residing with
O for 3 weeks and with P for 3 weeks.

Example 13. The facts are the same as in
Example 12, except that Child does not spend
alternate weeks residing with O and P, and it
cannot be determined whether Child would
have resided with O or P for the period that
Child is at camp. Under paragraph (d)(3)(ii)
of this section, Child is treated as residing
with neither parent for the 6 weeks.

Example 14. (i) Q and R are the divorced
parents of Child. Q works from 11 PM to 7
AM Sunday through Thursday nights. Be-
cause of Q’s nighttime work schedule, Child
resides with R Sunday through Thursday
nights and with Q Friday and Saturday
nights. Therefore, in 2009, Child resides with
R for 261 nights and with Q for 104 nights.
Child spends all daytime hours when Child is
not in school with Q and Q’s address is reg-
istered with Child’s school as Child’s pri-
mary residence. Q executes a Form 8332 for
2009 releasing Q’s right to claim Child as a
dependent for that year, which R attaches to
R’s 2009 return.

(ii) Under paragraph (d) of this section, Q
is the custodial parent of Child in 2009. Child
resides with R for a greater number of nights
than with Q due to Q’s nighttime work
schedule, and Child spends a greater number
of days with Q. Therefore, paragraph (d)(5) of
this section applies rather than paragraph
(d)(1) of this section. Because the require-
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ments of paragraphs (b)(2) and (3) of this sec-
tion are met, R may claim Child as a depend-
ent.

Example 15. (i) In 2009, S and T, the parents
of Child, execute a written separation agree-
ment. The agreement provides that Child
will live with S and that T will make month-
ly child support payments to S. In 2009, Child
resides with S for 335 nights and with T for
30 nights. S executes a letter declaring that
S will not claim Child as a dependent in 2009
and in subsequent alternate years. The letter
contains all the information requested on
Form 8332, does not require the satisfaction
of any condition such as T’s payment of sup-
port, and has no purpose other than to serve
as a written declaration under section 152(e)
and this section. T attaches the letter to T's
return for 2009 and 2011.

(ii) In 2010, T fails to provide support for
Child, and S executes a Form 8332 revoking
the release of S’s right to claim Child as a
dependent for 2011. S delivers a copy of the
Form 8332 to T, attaches a copy of the Form
8332 to S’s tax return for 2011, and keeps a
copy of the Form 8332 and evidence of deliv-
ery of the written notice to T.

(iii) T may claim Child as a dependent for
2009 because S releases the right to claim
Child as a dependent under paragraph (b)(3)
of this section by executing the letter, which
conforms to the requirements of paragraph
(e)(1) of this section, and T attaches the let-
ter to T’s return in accordance with para-
graph (e)(2) of this section. In 2010, S revokes
the release of the claim in accordance with
paragraph (e)(3) of this section, and the rev-
ocation takes effect in 2011, the taxable year
that begins in the first calendar year after S
provides written notice of the revocation to
T. Therefore, in 2011, section 152(e) and this
section do not apply, and whether Child is
the qualifying child or qualifying relative of
S or T is determined under section 152(c) or
(d).

Example 16. The facts are the same as Ex-
ample 15, except that the letter expressly
states that S releases the right to claim
Child as a dependent only if T is current in
the payment of support for Child at the end
of the calendar year. The letter does not
qualify as a written declaration under para-
graph (b)(3) of this section because S’s agree-
ment not to claim Child as a dependent is
conditioned on T’s payment of support and,
under paragraph (e)(1)(i) of this section, a
written declaration must be unconditional.
Therefore, section 152(e) and this section do
not apply, and whether Child is the quali-
fying child or qualifying relative of S or T
for 2009 as well as 2011 is determined under
section 152(c) or (d).

Example 17. (i) U and V are the divorced
parents of Child. Child resides with U for
more nights than with V in 2009 through 2011.
In 2009, U provides a written statement to V
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declaring that U will not claim Child as a de-
pendent, but the statement does not specify
the year or years it is effective. V attaches
the statement to V’s returns for 2009 through
2011.

(ii) Because the written statement does not
specify a year or years, under paragraph
(e)(1) of this section, it is not a written dec-
laration that conforms to the substance of
Form 8332. Under paragraph (e)(4) of this sec-
tion, the statement has no effect. Section
152(e) and this section do not apply, and
whether Child is the qualifying child or
qualifying relative of U or V is determined
under section 152(c) or (d).

Example 18. (i) W and X are the divorced
parents of Child. In 2009, Child resides solely
with W. The divorce decree requires X to pay
child support to W and requires W to execute
a Form 8332 releasing W’s right to claim
Child as a dependent. W fails to sign a Form
8332 for 2009, and X attaches an unsigned
Form 8332 to X’s return for 2009.

(ii) The order in the divorce decree requir-
ing W to execute a Form 8332 is ineffective to
allocate the right to claim Child as a depend-
ent to X. Furthermore, under paragraph
(e)(1) of this section, the unsigned Form 8332
does not conform to the substance of Form
8332, and under paragraph (e)(4) of this sec-
tion, the Form 8332 has no effect. Therefore,
section 152(e) and this section do not apply,
and whether Child is the qualifying child or
qualifying relative of W or X is determined
under section 152(c) or (d).

(iii) If, however, W executes a Form 8332
for 2009, and X attaches the Form 8332 to X’s
return, then X may claim Child as a depend-
ent in 2009.

Example 19. (i) Y and Z are the divorced
parents of Child. In 2003, Y and Z enter into
a separation agreement, which is incor-
porated into a divorce decree, under which Y,
the custodial parent, releases Y’s right to
claim Child as a dependent for all future
years. The separation agreement satisfies
the requirements for the form of a written
declaration in effect at the time it is exe-
cuted. Z attaches a copy of the separation
agreement to Z’s returns for 2003 through
2009.

(ii) Under paragraph (e)(1)(ii) of this sec-
tion, a separation agreement may not serve
as a written declaration. However, under
paragraph (e)(6) of this section, a written
declaration executed in a taxable year begin-
ning on or before July 2, 2008, that satisfies
the requirements for the form of a written
declaration in effect at the time the written
declaration is executed, will be treated as
meeting the requirements of paragraph (e)(1)
of this section. Therefore, the separation
agreement may serve as the written declara-
tion required by paragraph (b)(3)(i) of this
section for 2009, and Z may claim Child as a
dependent in 2009 and later years.
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Example 20. (i) The facts are the same as in
Example 19, except that in 2009 Y executes a
Form 8332 revoking the release of Y’s right
to claim Child as a dependent for 2010. Y
complies with all the requirements of para-
graph (e)(3) of this section.

(ii) Although Y executes the separation
agreement releasing Y’s right to claim Child
as a dependent in a taxable year beginning
on or before July 2, 2008, under paragraph
(e)(b) of this section, Y’s execution of the
Form 8332 in 2009 is effective to revoke the
release. Therefore, section 152(e) and this
section do not apply in 2010, and whether
Child is the qualifying child or qualifying
relative of Y or Z is determined under sec-
tion 152(c) or (d).

(h) Effective/applicability date. This
section applies to taxable years begin-
ning after July 2, 2008.

[T.D. 9408, 73 FR 37801, July 2, 2008]

§1.153-1 Determination of marital sta-
tus.

For the purpose of determining the
right of an individual to claim an ex-
emption for his spouse under section
1561(b), the determination of whether
such individual is married shall be
made as of the close of his taxable
year, unless his spouse dies during such
year, in which case the determination
shall be made as of the time of such
death. An individual legally separated
from his spouse under a decree of di-
vorce or separate maintenance shall
not be considered as married. The pro-
visions of this section may be illus-
trated by the following examples:

Example 1. A, who files his returns on the
basis of a calendar year, married B on De-
cember 31, 1956. B, who had never previously
married, had no gross income for the cal-
endar year 1956 nor was she the dependent of
another taxpayer for such year. A may claim
an exemption for B for 1956.

Example 2. C and his wife, D, were married
in 1940. They remained married until July
1956 at which time D was granted a decree of
divorce. C, who files his income tax returns
on a calendar year basis, cannot claim an ex-
emption for D on his 1956 return as C and D
were not married on the last day of C’s tax-
able year. Had D died instead of being di-
vorced, C could have claimed an exemption
for D for 1956 as their marital status would
have been determined as of the date of D’s
death.
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§1.154

§1.154 Statutory provisions; cross ref-
erences.

SEC. 154. Cross references. (1) For definitions
of ‘““husband” and ‘‘wife’’, as used in section
152(b)(4), see section 7701(a)(17).

(2) For deductions of estates and trusts, in
lieu of the exemptions under section 151, see
section 642(b).

(3) For exemptions of nonresident aliens,
see section 873(b)(3).

(4) For exemptions of citizens deriving in-
come mainly from sources within possessions
of the United States, see section 931(e).

(Sec. 1564 as amended by sec. 103(c)(2), Foreign
Investors Tax Act 1966 (80 Stat. 1551))

[T.D. 6500, 25 FR 11402, Nov. 26, 1960; 256 FR
14021, Dec. 21, 1960, as amended by T.D. 7332,
39 FR 44216, Dec. 23, 1974]

ITEMIZED DEDUCTIONS FOR INDIVIDUALS
AND CORPORATIONS

§1.161-1 Allowance of deductions.

Section 161 provides for the allow-
ance as deductions, in computing tax-
able income under section 63(a), of the
items specified in Part VI (section 161
and following), Subchapter B, Chapter
1 of the Code, subject to the exceptions
provided in Part IX (section 261 and fol-
lowing), of such Subchapter B, relating
to items not deductible. Double deduc-
tions are not permitted. Amounts de-
ducted under one provision of the In-
ternal Revenue Code of 1954 cannot
again be deducted under any other pro-
vision thereof. See also section 7852(c),
relating to the taking into account,
both in computing a tax under Subtitle
A of the Internal Revenue Code of 1954
and a tax under Chapter 1 or 2 of the
Internal Revenue Code of 1939, of the
same item of deduction.

§1.162-1 Business expenses.

(a) In general. Business expenses de-
ductible from gross income include the
ordinary and necessary expenditures
directly connected with or pertaining
to the taxpayer’s trade or business, ex-
cept items which are used as the basis
for a deduction or a credit under provi-
sions of law other than section 162. The
cost of goods purchased for resale, with
proper adjustment for opening and
closing inventories, is deducted from
gross sales in computing gross income.
See paragraph (a) of §1.161-3. Among
the items included in business expenses
are management expenses, commis-

26 CFR Ch. | (4-1-13 Edition)

sions (but see section 263 and the regu-
lations thereunder), labor, supplies, in-
cidental repairs, operating expenses of
automobiles used in the trade or busi-
ness, traveling expenses while away
from home solely in the pursuit of a
trade or business (see §1.162-2), adver-
tising and other selling expenses, to-
gether with insurance premiums
against fire, storm, theft, accident, or
other similar losses in the case of a
business, and rental for the use of busi-
ness property. No such item shall be in-
cluded in business expenses, however,
to the extent that it is used by the tax-
payer in computing the cost of prop-
erty included in its inventory or used
in determining the gain or loss basis of
its plant, equipment, or other property.
See section 1054 and the regulations
thereunder. A deduction for an expense
paid or incurred after December 30,
1969, which would otherwise be allow-
able under section 162 shall not be de-
nied on the grounds that allowance of
such deduction would frustrate a
sharply defined public policy. See sec-
tion 162(c), (f), and (g) and the regula-
tions thereunder. The full amount of
the allowable deduction for ordinary
and necessary expenses in carrying on
a business is deductible, even though
such expenses exceed the gross income
derived during the taxable year from
such business. In the case of any sports
program to which section 114 (relating
to sports programs conducted for the
American National Red Cross) applies,
expenses described in section 114(a)(2)
shall be allowable as deductions under
section 162(a) only to the extent that
such expenses exceed the amount ex-
cluded from gross income under section
114(a).

(b) Cross references. (1) For charitable
contributions by individuals and cor-
porations not deductible under section
162, see §1.162-15.

(2) For items not deductible, see sec-
tions 261-276, inclusive, and the regula-
tions thereunder.

(3) For research and experimental ex-
penditures, see section 174 and regula-
tions thereunder.

(4) For soil and water conservation
expenditures, see section 175 and regu-
lations thereunder.
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