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the wages normally paid to each of V’s em-
ployees. V tells W when an employee of V is 
temporarily absent from work on account of 
sickness or personal injury, and W computes 
the amount to be paid the employee and 
makes payments of sick pay to the employee 
during the period of the employee’s absence. 
V subsequently reimburses W for the amount 
of those payments and pays W a fee for W’s 
services. Under these circumstances, W is 
acting solely as the agent of V, and a payee 
may not request under section 3402(o) and 
these regulations that W withhold income 
taxes from his payments. However, see sec-
tion 3401 and the regulations thereunder for 
the obligation of V to withhold income taxes 
from the payments that W makes as the 
agent of V, which are not excluded from in-
come under section 105 and the regulations 
thereunder and which are wages under sec-
tion 3401 and the regulations thereunder. See 
also § 31.3402(g)–1 (relating to supplemental 
wage payments) for the conditions under 
which a flat percentage rate of withholding 
may be used. 

Example 3. Assume the same facts as in Ex-
ample 2, except that the consideration for 
W’s services is a set insurance premium rath-
er than reimbursement for costs plus a fee. 
Under these circumstances W is the payor 
and is not acting solely as the agent of V. An 
employee of V to whom W makes payments 
under the agreement may request under sec-
tion 3402(o) and the regulations thereunder 
that W withhold income taxes from those 
payments. 

(i) Special rules for sick pay paid pursu-
ant to certain collective-bargaining agree-
ments. (1) Special rules (enumerated in 
subparagraph (2)) apply to sick pay 
where all of the following tests are 
met. 

(i) The sick pay must be paid pursu-
ant to a collective-bargaining agree-
ment between employee representa-
tives and one or more employers. 

(ii) The agreement must contain a 
provision that section 3402(o)(5) is to 
apply to sick pay paid pursuant to the 
agreement. 

(iii) The agreement must contain a 
provision for determining the amount 
to be deducted and withheld from each 
payment of sick pay. 

(iv) The social security number of the 
payee must be furnished to the payor. 
The agreement may provide that the 
employer will furnish this or the payee 
may furnish his social security number 
directly to the payor. 

(v) The payor must be furnished with 
information that is necessary for the 
payor to determine whether the pay-

ment is pursuant to the agreement and 
to determine the amount to be de-
ducted and withheld. The agreement 
may provide that the employer will 
furnish this information directly to the 
payor. 

(2) The following special rules apply 
to sick pay where all of the tests of 
subparagraph (1) are met. 

(i) The requirement of section 
3402(o)(1)(c) and this section that a re-
quest for withholding be in effect does 
not apply. 

(ii) The amount to be deducted and 
withheld from the sick pay shall be de-
termined according to the provisions of 
the agreement and not according to 
this section. This rule shall not how-
ever apply— 

(A) To payments enumerated in sec-
tion 3402(n) (relating to employees in-
curring no income tax liability) and 
the regulations thereunder, or 

(B) To payments made to a payee 
more than 7 days after the date that 
the payor receives a statement from 
the payee that the payee expects to 
claim an exclusion from gross income 
under section 105(d). Such statement 
must include adequate verification of 
disability. A certificate from a quali-
fied physician attesting that the em-
ployee is permanently and totally dis-
abled (within the meaning of section 
105(d)) shall be deemed to constitute 
adequate verification. If the payor re-
ceives such a statement, the payor 
shall not withhold any income tax 
from the payments made to the payee, 
regardless of the provisions of the col-
lective bargaining agreement. This ex-
ception from withholding does not af-
fect the requirements of § 31.6051–3. 

(Secs. 3402(o), 7805, Internal Revenue Code of 
1954 (94 Stat. 3495, (26 U.S.C. 3402(o)); 68A 
Stat. 917 (26 U.S.C. 7805))) 

[T.D. 7813, 47 FR 11277, Mar. 16, 1982, as 
amended by T.D. 7915, 48 FR 44076, Sept. 27, 
1983] 

§ 31.3402(p)–1 Voluntary withholding 
agreements. 

(a) In general. An employee and his 
employer may enter into an agreement 
under section 3402(b) to provide for the 
withholding of income tax upon pay-
ments of amounts described in para-
graph (b)(1) of § 31.3401(a)–3, made after 
December 31, 1970. An agreement may 
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be entered into under this section only 
with respect to amounts which are in-
cludible in the gross income of the em-
ployee under section 61, and must be 
applicable to all such amounts paid by 
the employer to the employee. The 
amount to be withheld pursuant to an 
agreement under section 3402(p) shall 
be determined under the rules con-
tained in section 3402 and the regula-
tions thereunder. See § 31.3405(c)–1, 
Q&A–3 concerning agreements to have 
more than 20-percent Federal income 
tax withheld from eligible rollover dis-
tributions within the meaning of sec-
tion 402. 

(b) Form and duration of agreement. 
(1)(i) Except as provided in subdivision 
(ii) of this subparagraph, an employee 
who desires to enter into an agreement 
under section 3402(p) shall furnish his 
employer with Form W–4 (withholding 
exemption certificate) executed in ac-
cordance with the provisions of section 
3402(f) and the regulations thereunder. 
The furnishing of such Form W–4 shall 
constitute a request for withholding. 

(ii) In the case of an employee who 
desires to enter into an agreement 
under section 3402(p) with his em-
ployer, if the employee performs serv-
ices (in addition to those to be the sub-
ject of the agreement) the remunera-
tion for which is subject to mandatory 
income tax withholding by such em-
ployer, or if the employee wishes to 
specify that the agreement terminate 
on a specific date, the employee shall 
furnish the employer with a request for 
withholding which shall be signed by 
the employee, and shall contain— 

(a) The name, address, and social se-
curity number of the employee making 
the request, 

(b) The name and address of the em-
ployer, 

(c) A statement that the employee 
desires withholding of Federal income 
tax, and applicable, of qualified State 
individual income tax (see paragraph 
(d)(3)(i) of § 301.6361–1 of this chapter 
(Regulations on Procedures and Ad-
ministration)), and 

(d) If the employee desires that the 
agreement terminate on a specific 
date, the date of termination of the 
agreement. 

If accepted by the employer as pro-
vided in subdivision (iii) of this sub-

paragraph, the request shall be at-
tached to, and constitute part of, the 
employee’s Form W–4. An employee 
who furnishes his employer a request 
for withholding under this subdivision 
shall also furnish such employer with 
Form W–4 if such employee does not al-
ready have a Form W–4 in effect with 
such employer. 

(iii) No request for withholding under 
section 3402(p) shall be effective as an 
agreement between an employer and an 
employee until the employer accepts 
the request by commencing to with-
hold from the amounts with respect to 
which the request was made. 

(2) An agreement under section 3402 
(p) shall be effective for such period as 
the employer and employee mutually 
agree upon. However, either the em-
ployer or the employee may terminate 
the agreement prior to the end of such 
period by furnishing a signed written 
notice to the other. Unless the em-
ployer and employee agree to an ear-
lier termination date, the notice shall 
be effective with respect to the first 
payment of an amount in respect of 
which the agreement is in effect which 
is made on or after the first ‘‘status de-
termination date’’ (January 1, May 1, 
July 1, and October 1 of each year) that 
occurs at least 30 days after the date 
on which the notice is furnished. If the 
employee executes a new Form W–4, 
the request upon which an agreement 
under section 3402 (p) is based shall be 
attached to, and constitute a part of, 
such new Form W–4. 

(86 Stat. 944, 26 U.S.C. 6364; 68A Stat. 917, 26 
U.S.C. 7805) 

[T.D. 7096, 36 FR 5216, Mar. 18, 1971, as amend-
ed by T.D. 7577, 43 FR 59359, Dec. 20, 1978; 
T.D. 8619, 60 FR 49215, Sept. 22, 1995] 

§ 31.3402(q)–1 Extension of with-
holding to certain gambling 
winnings. 

(a)(1) General rule. Every person, in-
cluding the Government of the United 
States, a State, or a political subdivi-
sion thereof, or any instrumentality of 
any of the foregoing making any pay-
ment of ‘‘winnings subject to with-
holding’’ (defined in paragraph (b) of 
the section) shall deduct and withhold 
a tax in an amount equal to 20 percent 
of the payment. The tax shall be de-
ducted and withheld upon payment of 
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