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§747.610

(d) Any application for an award of
fees and expenses shall be filed with
the Secretary of the Board, National
Credit Union Administration, 1775
Duke Street, Alexandria, VA 22314-3428.
Any application for an award and any
other pleading or document related to
an application, shall be filed and served
on all parties to the proceeding in the
same manner as other pleadings in the
proceeding, except as provided in
§747.607(a) for statements of net worth.

[66 FR 37767, Aug. 8, 1991, as amended at 59
FR 36041, July 15, 1994]

§747.610 Answer to application.

(a) Within 30 days after service of an
application, counsel for NCUA may file
an answer to the application. Unless
counsel for NCUA requests and is
granted an extension of time for filing
or files a statement of intent to nego-
tiate under paragraph (b) of this sec-
tion, failure to file an answer within
the 30-day period will be treated as a
consent to the award requested.

(b) If counsel for NCUA and the appli-
cant believe that the issues in the fee
application can be settled, they may
jointly file a statement of their intent
to negotiate a settlement. The filing of
this statement shall extend the time
for filing an answer for an additional 30
days, and further extensions may be
granted by the NCUA Board upon the
joint request of counsel for NCUA and
the applicant.

(c) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in sup-
port of counsel’s position. If the answer
is based on any alleged facts not al-
ready in the record of the proceeding,
counsel shall include with the answer a
request for further proceedings under
§747.613.

(d)(1) The applicant may file a reply
if counsel for NCUA has addressed in
his or her answer any of the following
issues:

(i) That the position of NCUA in the
proceeding was substantially justified;

(ii) That the applicant unduly pro-
tracted the proceedings; or

(iii) That special circumstances
make an award unjust.

(2) The reply shall be filed within 15
days after service of the answer. If the
reply is based on any alleged facts not
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already in the record of the proceeding,
the applicant shall include with the
reply a request for further proceedings
under §747.613.

§747.611 Comments by other parties.

Any party to a proceeding other than
the applicant and counsel for NCUA
may file comments on an application
within 30 days after service of the ap-
plication or on an answer within 15
days after service of the answer. A
commenting party may not participate
further in proceedings on the applica-
tion unless the administrative law
judge or the NCUA Board determines
that the public interest requires such
participation in order to permit full ex-
ploration of matters raised in the com-
ments.

[66 FR 37767, Aug. 8, 1991, as amended at 75
FR 34622, June 18, 2010]

§747.612 Settlement.

The applicant and counsel for NCUA
may agree on a proposed settlement of
the award before final action on the ap-
plication, either in connection with a
settlement of the underlying pro-
ceeding, or after the underlying pro-
ceeding has been concluded, in accord-
ance with NCUA’s standard settlement
procedure. If a prevailing party and
counsel for NCUA agree on a proposed
settlement of an award before an appli-
cation has been filed, the application
shall be filed with the proposed settle-
ment.

§747.613 Further proceedings.

(a) After the expiration of the time
allowed for the filing of all documents
necessary for the determination of a
recommended fee award, the NCUA
Board shall transmit the entire record
to the administrative law judge who
presided at the underlying proceeding.
Ordinarily, the determination of an
award will be made on the basis of the
written record. However, on request of
either the applicant or counsel for
NCUA, or on its own initiative, the ad-
ministrative law judge or the NCUA
Board may order further proceedings,
such as an informal conference, oral ar-
gument, additional written submis-
sions or an evidentiary hearing. Such
further proceedings shall be held only
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when necessary for full and fair resolu-
tion of the issues arising from the ap-
plication, and shall be conducted as
promptly as possible.

(b) A request that the administrative
law judge or the NCUA Board order fur-
ther proceedings under this section
shall specifically identify the informa-
tion sought or the disputed issues and
shall explain why the additional pro-
ceedings are necessary to resolve the
issues.

§747.614 Recommended decision.

The administrative law judge shall
file a recommended decision on the ap-
plication with the NCUA Board within
60 days after completion of the pro-
ceedings on the application. The rec-
ommended decision shall include writ-
ten findings and conclusions on the ap-
plicant’s eligibility and status as a pre-
vailing party, and an explanation of
the reasons for any difference between
the amount requested and the amount
awarded. The recommended decision
shall also include, if at issue, findings
on whether NCUA’s position was sub-
stantially justified, whether the appli-
cant unduly protracted the pro-
ceedings, or whether special -cir-
cumstances make an award unjust. If
the applicant has sought an award
against more than one agency, the rec-
ommended decision shall allocate re-
sponsibility for payment of any award
made among the agencies, and shall ex-
plain the reasons for the allocation
made. The administrative law judge
shall file with and certify to the NCUA
Board the record of the proceeding on
the fee application, the recommended
decision and proposed order. Promptly
upon such filing, the NCUA Board shall
serve upon each party to the pro-
ceeding a copy of the administrative
law judge’s recommended decision,
findings, conclusions and proposed
order. The provisions of this section
and §747.613 shall not apply, however,
in any case where the hearing was held
before the NCUA Board.

§747.615 Decision of the NCUA Board.

Within 15 days after service of the
recommended decision, findings, con-
clusions, and proposed order, the appli-
cant or counsel for NCUA may file with
the NCUA Board written exceptions

§747.702

thereto. A supporting brief may also be
filed. The NCUA Board shall render its
decision within 60 days after the mat-
ter is submitted to it. The NCUA Board
shall furnish copies of its decision and
order to the parties. Judicial review of
the NCUA Board’s final decision and
order may be obtained as provided in 5
U.S.C. 504(c)(2).

§747.616 Payment of award.

An applicant seeking payment of an
award granted by the NCUA Board
shall submit to the NCUA’s Office of
Chief Financial Officer a copy of the
NCUA Board’s Final Decision and
Order granting the award, accompanied
by a statement that it will not seek re-
view of the decision and order in the
United States court. All submissions
shall be addressed to the Office of the
Controller, National Credit Union Ad-
ministration, 1775 Duke Street, Alexan-
dria, VA 22314-3428. The NCUA will pay
the amount awarded within 60 days
after receiving the applicant’s state-
ment, unless judicial review of the
award or of the underlying decision of
the adversary adjudication has been
sought by the applicant or any other
party to the proceeding.

[66 FR 37767, Aug. 8, 1991, as amended at 59
FR 36041, July 15, 1994; June 18, 2010]

Subpart H—Local Rules and Pro-
cedures Applicable to Inves-
tigations

§747.701 Applicability.

The rules in this subpart apply only
to informal and formal investigations
conducted by the NCUA Board itself or
its delegates. They do not apply to ad-
judicative or rulemaking proceedings
or to routine, periodic or special ex-
aminations conducted by the NCUA
Board’s staff.

§747.702 Information obtained in in-
vestigations.

Information and documents obtained
by the Board in the course of any in-
vestigation, unless made a matter of
public record by the NCUA Board, shall
be deemed non-public, but the NCUA
Board approves the practice whereby
the General Counsel may engage in,
and may authorize any person acting
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