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SUBCHAPTER B—REGULATIONS AFFECTING THE OPER-
ATIONS OF THE NATIONAL CREDIT UNION ADMINISTRA-
TION 

PART 790—DESCRIPTION OF NCUA; 
REQUESTS FOR AGENCY ACTION 

Sec. 
790.1 Scope. 
790.2 Central and regional office organiza-

tion. 
790.3 Requests for action. 

AUTHORITY: 12 U.S.C. 1766, 1789, 1795f. 

SOURCE: 58 FR 45431, Aug. 30, 1993, unless 
otherwise noted. 

§ 790.1 Scope. 
This part contains a description of 

NCUA’s organization and the proce-
dures for public requests for action by 
the Board. Part 790 pertains to the 
practices of the National Credit Union 
Administration (NCUA) only and does 
not apply to credit union operations. 

§ 790.2 Central and regional office or-
ganization. 

(a) General organization. NCUA is 
composed of the Board with a Central 
Office in Alexandria, Virginia, five Re-
gional Offices, the Asset Management 
and Assistance Center, the Community 
Development Revolving Loan Program, 
and the NCUA Central Liquidity Facil-
ity (CLF). 

(b) Central Office. The Central Office 
address is NCUA, 1775 Duke St., Alex-
andria, Virginia 22314–3428. 

(1) The NCUA Board. NCUA is man-
aged by its Board. The Board consists 
of three members appointed by the 
President, with the advice and consent 
of the Senate, for six-year terms. One 
Board member is designated by the 
President to be Chairman of the Board. 
The Chairman shall be the spokesman 
for the Board and shall represent the 
Board and the NCUA in its official rela-
tions with other branches of the gov-
ernment. A second member is des-
ignated by the Board to be Vice-Chair-
man. The Board is also responsible for 
management of the National Credit 
Union Share Insurance Fund (NCUSIF) 
and serves as the Board of Directors of 
the CLF. 

(2) Secretary of the Board. The Sec-
retary of the Board is responsible for 
the secretarial functions of the Board. 
The Secretary’s responsibilities in-
clude preparing agendas for meetings 
of the Board, preparing and maintain-
ing the minutes for all official actions 
taken by the Board, and executing and 
maintaining all documents adopted by 
the Board or under its direction. The 
Secretary also serves as the Secretary 
of the CLF. 

(3) Asset Management and Assistance 
Center. The President of the Asset Man-
agement and Assistance Center 
(AMAC) is responsible for monitoring, 
evaluating, disposing, and/or managing 
major assets acquired by NCUA; re-
sponsible for managing involuntary 
liquidations for all federally insured 
credit unions placed into involuntary 
liquidation including the orderly proc-
essing of payments of share insurance, 
sale and/or collection of loan port-
folios, liquidation of other assets and 
achieving other recoveries, payments 
to creditors, and distributions to any 
uninsured shareholders. The President, 
AMAC, serves as a primary consultant 
with regional offices on asset sales or 
purchases to restructure problem case 
credit unions, as technical expert to 
evaluate specific areas of credit union 
operations, and as instructor in train-
ing classes; responsible to prepare and 
negotiate bond claims; responsible to 
manage or assist in the management of 
conservatorships. The address of AMAC 
is 4807 Spicewood Springs Road, Suite 
5100, Austin, Texas 78759–8490. 

(4) Office of Chief Financial Officer. 
NCUA’s Chief Financial Officer is in 
charge of budgetary, accounting and fi-
nancial matters for the NCUA, includ-
ing responsibility for submitting an-
nual budget and staffing requests for 
approval by the Board and, as required, 
by the Office of Management and Budg-
et; for managing NCUA’s budgetary re-
sources; for managing the operations of 
the National Credit Union Share Insur-
ance Fund (NCUSIF) to include ac-
counting, financial reporting and the 
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collection and payment of capitaliza-
tion deposits, insurance premiums and 
insurance dividends; for collecting an-
nual operating fees from federal credit 
unions; for maintaining NCUA’s ac-
counting system and accounting 
records; for processing payroll, travel, 
and accounts payable disbursements; 
and for preparing internal and external 
financial reports. The Chief Financial 
Officer is also responsible for providing 
NCUA’s executive offices and Regional 
Directors with administrative services, 
including: agency security; contracting 
and procurement; management of 
equipment and supplies; acquisition; 
printing; graphics; and warehousing 
and distribution. 

(5) Office of Examination and Insur-
ance. The Director of the Office of Ex-
amination and Insurance: formulates 
standards and procedures for examina-
tion and supervision of the community 
of federally insured credit unions, and 
reports to the Board on the perform-
ance of the examination program; man-
ages the risk to the NCUSIF, to include 
overseeing the NCUSIF Investment 
Committee, monitoring the adequacy 
of NCUSIF reserves, analyzing the rea-
sons for NCUSIF losses, formulating 
policies and procedures regarding the 
supervision of financially troubled 
credit unions, and evaluating certain 
requests for special assistance pursu-
ant to Section 208 of the Federal Credit 
Union Act and for certain proposed ad-
ministrative actions regarding feder-
ally insured credit unions; serves as 
the Board expert on accounting prin-
ciples and standards and on auditing 
standards; represents NCUA at meet-
ings with the American Institute of 
Certified Public Accountants (AICPA), 
Federal Financial Institutions Exam-
ination Council (FFIEC) and General 
Accounting Office (GAO); and collects 
data and provides statistical reports. 
The Director is responsible for devel-
oping and conducting research in sup-
port of NCUA programs, and for pre-
paring reports on research activities 
for the information and use of agency 
staff, credit union officials, state credit 
union supervisory authorities, and 
other governmental and private 
groups. The Director is also responsible 
for providing interest rate risk assess-
ment, investment expertise and advice 

to the Board and agency staff and con-
ducting research and development to 
assess risk areas of emerging products, 
delivery systems, infrastructure issues, 
and investments. 

(6) Office of the Executive Director. The 
Executive Director reports to the en-
tire NCUA Board. The Executive Direc-
tor translates NCUA Board policy deci-
sions into workable programs, dele-
gates responsibility for these programs 
to appropriate staff members, and co-
ordinates the activities of the senior 
executive staff, which includes: The 
General Counsel; the Regional Direc-
tors; and the Office Directors for Chief 
Financial Officer, Examination and In-
surance, Human Resources, Chief Infor-
mation Officer, and Public and Con-
gressional Affairs. Because of the na-
ture of the attorney/client relationship 
between the Board and General Coun-
sel, the General Counsel may be di-
rected by the Board not to disclose dis-
cussions and/or assignments with any-
one, including the Executive Director. 
The Executive Director is otherwise to 
be privy to all matters within senior 
executive staff’s responsibility. The 
Executive Director also serves as the 
agency’s Director of Equal Employ-
ment Opportunity (EEO). 

(7) Office of General Counsel. The Gen-
eral Counsel reports to the entire 
NCUA Board. The General Counsel has 
overall responsibility for all legal mat-
ters affecting NCUA and for liaison 
with the Department of Justice. The 
General Counsel represents NCUA in 
all litigation and administrative hear-
ings when such direct representation is 
permitted by law and, in other in-
stances, assists the attorneys respon-
sible for the conduct of such litigation. 
The General Counsel also provides 
NCUA with legal advice and opinions 
on all matters of law, and the public 
with interpretations of the Federal 
Credit Union Act, the NCUA Rules and 
Regulations, and other NCUA Board di-
rectives. The Office has responsibility 
for processing Freedom of Information 
Act requests and appeals. The General 
Counsel has responsibility for the 
drafting, reviewing, and publication of 
all items which appear in the FEDERAL 
REGISTER, including rules, regulations, 

VerDate Mar<15>2010 13:53 Feb 20, 2013 Jkt 229041 PO 00000 Frm 01001 Fmt 8010 Sfmt 8010 Q:\12\12V7.TXT ofr150 PsN: PC150



992 

12 CFR Ch. VII (1–1–13 Edition) § 790.2 

and notices required by law and car-
rying out the Board’s responsibilities 
under the Privacy Act. 

(8) The Office of Human Resources. The 
Office of Human Resources provides a 
comprehensive program for the man-
agement of NCUA’s human resources. 
This is done in support of NCUA’s goal 
to recruit, develop, and retain a qual-
ity and representative workforce. The 
Director is responsible for managing 
NCUA’s compensation program, for fa-
cilitating good organization design, for 
staffing positions through recruitment 
and merit promotion programs, and for 
maintaining an automated personnel 
records system. The Director is also re-
sponsible for the Board’s performance 
management, incentive awards, em-
ployee assistance, and benefit pro-
grams. These programs are geared to 
foster healthy employee/management 
relations and to provide employees 
with good working conditions. The Di-
rector is also responsible for providing 
a comprehensive program for the train-
ing and development of NCUA’s staff, 
including developing policy consistent 
with the Government Employees 
Training Act; providing training oppor-
tunities equitably so that all employ-
ees have the skills necessary to help 
meet the agency’s mission; evaluating 
the agency’s training and development 
efforts; and ensuring that the agencies 
training monies are spent in a cost effi-
cient manner and in accordance with 
the law. 

(9) Office of the Chief Information Offi-
cer. The Chief Information Officer has 
responsibility for the management and 
administration of NCUA’s information 
resources. This includes the develop-
ment, maintenance, operation, and 
support of information systems which 
directly support the Agency’s mission, 
maintaining and operating the Agen-
cy’s information processing infrastruc-
ture, responding to requests for releas-
able Agency information, and insuring 
all related material security and integ-
rity risks are recognized and controlled 
as much as possible. The Chief Infor-
mation Officer is also responsible for 
carrying out the Board’s responsibil-
ities under the Paperwork Reduction 
Act and in directing NCUA responses 
to reporting requirements. 

(10) Office of the Inspector General. 
The Inspector General reports directly 
to the Board and provides semi-annual 
reports regarding audit and investiga-
tion activities to the Board and the 
Congress. The Inspector General is re-
sponsible for: (a) Conducting inde-
pendent audits and investigations of all 
NCUA programs and functions to pro-
mote efficiency; (b) reviewing policies 
and procedures to evaluate controls to 
prevent fraud, waste, and abuse; and (c) 
reviewing existing and proposed legis-
lation and regulations to evaluate 
their impact on the economic and effi-
cient administration of the Agency. 

(11) Office of Public and Congressional 
Affairs. The Director of the Office of 
Public Congressional Affairs is respon-
sible for maintaining NCUA’s relation-
ship with the public and the media; for 
liaison with the U.S. Congress, and 
with other Executive Branch agencies 
concerning legislative matters; and for 
the analysis and development of legis-
lative proposals and public affairs pro-
grams. 

(12) Office of Small Credit Union Initia-
tives. This Office is responsible for co-
ordinating NCUA policy as it relates to 
community development credit unions, 
including those credit unions des-
ignated as ‘‘low-income.’’ The Office 
administers the Community Develop-
ment Revolving Loan Program for 
Credit Unions (Program). This Pro-
gram was funded from a congressional 
appropriation and serves as a loan and 
technical assistance vehicle for low-in-
come credit unions. The Office Director 
serves as Program Chairman and au-
thorizes loans and technical assistance 
to participating credit unions. The 
Program is governed by part 705 of sub-
chapter A of this chapter. 

(13) Office of Minority and Women In-
clusion. The Office of Minority and 
Women Inclusion was established pur-
suant to the Dodd-Frank Wall Street 
Reform and Consumer Protection Act 
of 2010. It has the responsibility for all 
NCUA matters relating to diversity in 
management, employment, and busi-
ness activities. Specific duties of the 
office include developing and imple-
menting standards for: equal employ-
ment opportunity and the racial, eth-
nic, and gender diversity of the work-
force and senior management of NCUA; 
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increased participation of minority- 
owned and women-owned businesses in 
the programs and contracts of NCUA, 
including standards for coordinating 
technical assistance to such businesses; 
assessing the diversity policies and 
practices of credit unions regulated by 
NCUA; and preserving credit unions 
run by minorities and/or serving mi-
norities. 

(14) Office of Corporate Credit Unions. 
The Director, Office of Corporate Cred-
it Unions, manages NCUA’s corporate 
credit union program in accordance 
with established policies and the cor-
porate regulation. The Director’s du-
ties include directing chartering, ex-
amination and supervision programs to 
promote and assure safety and sound-
ness; managing NCUA’s corporate re-
sources to meet program objectives in 
the most economical and practical 
manner; and maintaining good public 
relations with public, private and gov-
ernmental organizations, corporate 
credit union officials, credit union or-
ganizations, and other groups which 
have an interest in corporate credit 
union matters. 

(15) NCUA Central Liquidity Facility 
(CLF). The CLF was created to improve 
general financial stability by providing 
funds to meet the liquidity needs of 
credit unions. It is a mixed-ownership 
government corporation under the 
Government Corporation Control Act 
(31 U.S.C. 9101 et seq.). The CLF is man-
aged by the President, under the gen-
eral supervision of the NCUA Board 
which serves as the CLF Board of Di-
rectors. The Chairman of the NCUA 
Board serves as the Chairman of the 
CLF Board of Directors. The Secretary 
of the NCUA Board serves as the Sec-

retary of the CLF Board of Directors. 
The NCUA Board shall appoint the CLF 
President and Vice President. 

(16) Office of Consumer Protection. The 
Office of Consumer Protection contains 
two divisions, the Division of Con-
sumer Protection and the Division of 
Consumer Access. The office provides 
consumer services, including consumer 
education and complaint resolution; es-
tablishes, consolidates, and coordinates 
consumer protections within the agen-
cy; acts as the central liaison on con-
sumer protection with other federal 
agencies; nationalizes field of member-
ship processing; absorbs centralized 
chartering activities; and assumes the 
activities of the agency’s ombudsman. 
The ombudsman investigates com-
plaints and recommends solutions on 
regulatory issues that cannot be re-
solved at the regional level. 

(17) The Office of Chief Economist. The 
Office of Chief Economist is within the 
Office of the Executive Director and re-
ports to the Deputy Executive Direc-
tor. The office analyzes developments 
in key components of the economy and 
monitors trends and conditions in the 
domestic and international markets for 
money, credit, foreign exchange and 
commodities, and relates these trends 
to overall macroeconomic conditions 
and government monetary and fiscal 
policies for the purpose of evaluating 
effects on credit unions. The office pro-
vides advice and guidance to the NCUA 
Board, the Office of the Executive Di-
rector, and the Office of Capital Mar-
kets. 

(c) Regional offices. (1) NCUA’s pro-
grams are conducted through five Re-
gional Offices: 

Region 
No. Area within region Office address 

I ................ Connecticut, Maine, Massachusetts, Michigan, New 
Hampshire, Michigan, New Hampshire, New York, 
Rhode Island, Vermont, Nevada.

9 Washington Square, Washington Avenue Extension, 
Albany, NY 12205–5512. 

II ............... Delaware, District of Columbia, Maryland, New Jersey, 
Pennsylvania, Virginia, West Virginia, California.

1900 Duke St., Suite 300, Alexandria, VA 22314–3498. 

III .............. Alabama, Florida, Georgia, Indiana, Kentucky, Mis-
sissippi, North Carolina, Ohio, Puerto Rico, South 
Carolina, Tennessee, Virgin Islands.

7000 Central Parkway, Suite 1600, Atlanta, GA 30328– 
4598. 

IV .............. Arkansas, Illinois, Iowa, Kansas, Louisiana, Minnesota, 
Missouri, Nebraska, North Dakota, Oklahoma, South 
Dakota, Texas, Wisconsin.

4807 Spicewood Springs Road, Suite 5200, Austin, TX 
78759–8490. 

V ............... Alaska, Arizona, American Samoa, Colorado, Guam, 
Hawaii, Idaho, Montana , New Mexico, Oregon, Utah, 
Washington, Wyoming.

1230 W. Washington Street, Suite 301, Tempe, AZ 
85281. 

VerDate Mar<15>2010 13:53 Feb 20, 2013 Jkt 229041 PO 00000 Frm 01003 Fmt 8010 Sfmt 8010 Q:\12\12V7.TXT ofr150 PsN: PC150



994 

12 CFR Ch. VII (1–1–13 Edition) § 790.3 

(2) A Regional Director is in charge 
of each Regional Office. The Regional 
Director manages NCUA’s programs in 
the Region assigned in accordance with 
established policies. A Regional Direc-
tor’s duties include: directing examina-
tion and supervision programs to pro-
mote and assure safety and soundness; 
assisting other offices in chartering 
and insurance issues; managing re-
gional resources to meet program ob-
jectives in the most economical and 
practical manner; and maintaining 
good public relations with public, pri-
vate, and governmental organizations, 
Federal credit union officials, credit 
union organizations, and other groups 
which have an interest in credit union 
matters in the assigned Region. The 
Regional Director maintains liaison 
and cooperation with other regional of-
fices of Federal departments and agen-
cies, state agencies, city and county of-
ficials, and other governmental units 
that affect credit unions. The Regional 
Director is aided by an Associate Re-
gional Director for Operations and As-
sociate Regional Director for Pro-
grams. Staff working in the Regional 
Office report to the Associate Regional 
Director for Operations. Each region is 
divided into examiner districts, each 
assigned to a Supervisory Credit Union 
Examiner; groups of examiners are di-
rected by a Supervisory Credit Union 
Examiner, each of whom in turn re-
ports directly to the Associate Re-
gional Director for Programs. 

[58 FR 45431, Aug. 30, 1993, as amended at 59 
FR 36042, July 15, 1994; 59 FR 47072, Sept. 14, 
1994; 60 FR 31911, June 19, 1995; 61 FR 45876, 
Aug. 30, 1996; 62 FR 8155, Feb. 24, 1997; 62 FR 
37126, July 11, 1997; 62 FR 65197, Dec. 11, 1997; 
64 FR 17086, Apr. 8, 1999; 64 FR 57365, Oct. 25, 
1999; 65 FR 25267, May 1, 2000; 66 FR 65624, 
Dec. 20, 2001; 67 FR 30773, May 8, 2002; 69 FR 
9201, Feb. 27, 2004; 70 FR 55517, Sept. 22, 2005; 
75 FR 34623, June 18, 2010; 77 FR 16428, Mar. 
21, 2012] 

§ 790.3 Requests for action. 
Except as otherwise provided by 

NCUA regulation, all applications, re-
quests, and submittals for action by 
the NCUA shall be in writing and ad-
dressed to the appropriate office de-
scribed in § 790.2. This will usually be 
one of the Regional Offices. In in-
stances where the appropriate office 
cannot be determined, requests should 

be sent to the Office of Public and Con-
gressional Affairs. 

PART 791—RULES OF NCUA BOARD 
PROCEDURE; PROMULGATION OF 
NCUA RULES AND REGULATIONS; 
PUBLIC OBSERVATION OF NCUA 
BOARD MEETINGS 

Subpart A—Rules of NCUA Board 
Procedure 

Sec. 
791.1 Scope. 
791.2 Number of votes required for board ac-

tion. 
791.3 Voting by proxy. 
791.4 Methods of acting. 
791.5 Scheduling of board meetings. 
791.6 Subject matter of a meeting. 

Subpart B—Promulgation of NCUA Rules 
and Regulations 

791.7 Scope. 
791.8 Promulgation of NCUA rules and regu-

lations. 

Subpart C—Public Observation of NCUA 
Board Meetings Under the Sunshine Act 

791.9 Scope. 
791.10 Definitions. 
791.11 Open meetings. 
791.12 Exemptions. 
791.13 Public announcement of meetings. 
791.14 Regular procedure for closing meet-

ing discussions or limiting the disclosure 
of information. 

791.15 Requests for open meeting. 
791.16 General counsel certification. 
791.17 Maintenance of meeting records. 
791.18 Public availability of meeting records 

and other documents. 

AUTHORITY: 12 U.S.C. 1766, 1789 and 5 U.S.C. 
552b. 

SOURCE: 53 FR 29647, Aug. 8, 1988, unless 
otherwise noted. 

Subpart A—Rules of NCUA Board 
Procedure 

§ 791.1 Scope. 
The rules contained in this subpart 

are the rules of procedure governing 
how the Board conducts its business. 
These rules concern the Board’s exer-
cise of its authority to act on behalf of 
NCUA; the conduct, scheduling and 
subject matter of Board meetings; and 
the recording of Board action. 
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§ 791.2 Number of votes required for 
board action. 

The agreement of at least two of the 
three Board members is required for 
any action by the Board. 

§ 791.3 Voting by proxy. 
Proxy voting shall not be allowed for 

any action by the Board. 

§ 791.4 Methods of acting. 
(a) Board meetings—(1) Applicability of 

the Sunshine Act. The Government in 
the Sunshine Act (5 U.S.C. 552b, ‘‘Sun-
shine Act’’) requires that joint delib-
erations of the Board be held in accord-
ance with its open meetings provisions 
(5 U.S.C. 552b (b) through (f)). (Subpart 
C of this part contains NCUA’s regula-
tions implementing the Sunshine Act.) 

(2) Presiding officer. The Chairman is 
the presiding officer, and in the Chair-
man’s absence, the designated Vice 
Chairman shall preside. The presiding 
officer shall make procedural rulings. 
Any Board member may appeal a rul-
ing made by the presiding officer. The 
appeal of a procedural ruling by the 
presiding officer shall be immediately 
considered by the Board, and a major-
ity decision by the Board shall decide 
the procedural ruling. 

(b) Notation voting. Notation voting is 
the circulation of written memoranda 
and voting sheets to the office of each 
Board member simultaneously and the 
tabulation of responses. 

(1) Matters that may be decided by no-
tation voting. Notation voting may be 
used only for administrative or time 
sensitive matters, for example, en-
forcement or interagency actions re-
quiring prompt Board action matters. 

(2) Notation vote sheets. Notation vote 
sheets will be used to record the vote 
tally on a notation vote. The Secretary 
of the Board has administrative re-
sponsibility over notation voting, in-
cluding the authority to establish 
deadlines for voting, receive notation 
vote sheets, count votes, and determine 
whether further action is required. 

(3) Veto of notation voting. In view of 
public policy for openness reflected in 
the Sunshine Act, each Board member 
is authorized to veto the use of nota-
tion voting for the consideration of any 
particular matter, and thus requires 
that the matter be placed on the agen-

da of the next regularly scheduled 
Board meeting that is held at least ten 
days after the date of the veto. 

(4) Disclosure of result. A record is to 
be maintained of Board transactions by 
use of the notation voting procedure. 
Public disclosure of this record is de-
termined by the provisions of the Free-
dom of Information Act (5 U.S.C. 552). 

[53 FR 29647, Aug. 8, 1988, as amended at 62 
FR 64267, Dec. 5, 1997; 70 FR 55517, Sept. 22, 
2005; 75 FR 34623, June 18, 2010] 

§ 791.5 Scheduling of board meetings. 

(a) Meeting calls—(1) Regular meetings. 
The Board will hold regular meetings 
each month unless there is no business 
or a quorum is not available. The Sec-
retary of the Board will coordinate the 
dates for meetings. 

(2) Special meetings. The Chairman 
shall call special meetings either on 
the Chairman’s own initiative or with-
in fourteen days of a request from two 
Board members that is accompanied by 
an NCUA B–1 form and a Board Action 
Memorandum that states the specific 
issue(s) or action(s) to be considered by 
the Board. 

(b) Notice of meetings—(1) Notifying the 
public. The Sunshine Act and subpart C 
set forth the procedures for notifying 
the public of Board meetings. 

(2) Notifying board members—(i) Special 
meetings. Except in cases of emergency, 
as determined by a majority of the 
Board, each Board member is entitled 
to receive notice of any special meet-
ing at least twenty-four hours in ad-
vance of such meeting. The notice shall 
set forth the place, day, hour, and na-
ture of business to be transacted at the 
meeting. In cases of emergency a 
record of the vote, including a state-
ment explaining the decision that an 
emergency exists, will be maintained. 

(ii) Regular meetings. Each Board 
member is entitled to receive notice of 
the agenda and/or notice of any 
changes in the subject matter of such 
meetings concurrent with the public 
release of such notices under the Sun-
shine Act. Each Board member shall be 
entitled to at least twenty-four hours 
advance notice of the consideration of 
a particular subject matter, except in 
cases of emergency as determined by a 
majority of the Board. In cases of 
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emergency, a record of the vote, in-
cluding a statement explaining the de-
cision that an emergency exists, will be 
maintained. 

[53 FR 29647, Aug. 8, 1988, as amended at 62 
FR 64267, Dec. 5, 1997; 63 FR 5859, Feb. 5, 1998; 
75 FR 34623, June 18, 2010] 

§ 791.6 Subject matter of a meeting. 
(a) Agenda. The Chairman is respon-

sible for the final order of each meet-
ing agenda. Items shall be placed on 
the agenda by determination of the 
Chairman or, at the request of any 
Board Member, an item will be placed 
on the agenda of the next regularly 
scheduled meeting provided that the 
request is submitted at least ten days 
in advance of the next regularly sched-
uled meeting and is accompanied by an 
NCUA B–1 form and a Board Action 
Memorandum that states the specific 
issue(s) or action(s) to be considered by 
the Board. 

(b) Submission of recommended agenda 
items. Recommended agenda items may 
be submitted to the Secretary of the 
Board by Board members, the Execu-
tive Staff (which includes all Office Di-
rectors and President of the Central Li-
quidity Facility), and Regional Direc-
tors. 

[61 FR 55208, Oct. 25, 1996, as amended at 62 
FR 64267, Dec. 5, 1997; 63 FR 5859, Feb. 5, 1998] 

Subpart B—Promulgation of NCUA 
Rules and Regulations 

§ 791.7 Scope. 
The rules contained in this subpart B 

pertain to the promulgation of NCUA 
rules and regulations. 

§ 791.8 Promulgation of NCUA rules 
and regulations. 

(a) NCUA’s procedures for developing 
regulations are governed by the Ad-
ministrative Procedure Act (5 U.S.C. 
551 et seq.), the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.), and NCUA’s 
policies for the promulgation of rules 
and regulations as set forth in its In-
terpretive Ruling and Policy State-
ment 87–2 as amended by Interpretive 
Ruling and Policy Statement 03–2. 

(b) Proposed rulemaking. Notices of 
proposed rulemaking are published in 
the FEDERAL REGISTER except as speci-

fied in paragraph (d) of this section or 
as otherwise provided by law. A notice 
of proposed rulemaking may also be 
identified as a ‘‘request for comments’’ 
or as a ‘‘proposed rule.’’ The notice will 
include: 

(1) A statement of the nature of the 
rulemaking proceedings; 

(2) Reference to the authority under 
which the rule is proposed; 

(3) Either the terms or substance of 
the proposed rule or a description of 
the subjects and issues involved; and 

(4) A statement of the effect of the 
proposed rule on state-chartered feder-
ally-insured credit unions. 

(c) Public participation. After publica-
tion of notice of proposed rulemaking, 
interested persons will be afforded the 
opportunity to participate in the mak-
ing of the rule through the submission 
of written data, views, or arguments, 
delivered within the time prescribed in 
the notice of proposed rulemaking, to 
the Secretary, NCUA Board, 1775 Duke 
Street, Alexandria, VA 22314–3428. In-
terested persons may also petition the 
Board for the issuance, amendment, or 
repeal of any rule by mailing such peti-
tion to the Secretary of the Board at 
the address given in this section. 

(d) Exceptions to notice. The following 
are not subject to the notice require-
ment contained in paragraph (b) of this 
section: 

(1) Matters relating to agency man-
agement or personnel or to public prop-
erty, loans, grants, benefits, or con-
tracts; 

(2) When persons subject to the pro-
posed rule are named and either per-
sonally served or otherwise have actual 
notice thereof in accordance with law; 

(3) Interpretive rules, general state-
ments of policy, or rules of agency or-
ganization, procedure or practice, un-
less notice or hearing is required by 
statute; and 

(4) If the Board, for good cause, finds 
(and incorporates the finding and a 
brief statement therefor in the rules 
issued) that notice and public proce-
dure thereon are impracticable, unnec-
essary, or contrary to the public inter-
est, unless notice or hearing is required 
by statute. 

(e) Effective dates. No substantive rule 
issued by NCUA shall be effective less 
than 30 days after its publication in the 
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FEDERAL REGISTER, except that this re-
quirement may not apply to: 

(1) Rules which grant or recognize an 
exemption or relieve a restriction; 

(2) Interpretive rules and statements 
of policy; or 

(3) Any substantive rule which the 
Board makes effective at an earlier 
date upon good cause found and pub-
lished with such rule. 

(f) NCUA has an Office of Manage-
ment and Budget (OMB) control num-
ber for rulemakings containing an in-
formation collection within the mean-
ing of the Paperwork Reduction Act (44 
U.S.C. 3501). A list of OMB control 
numbers is available to the public for 
review online at http://www.RegInfo.gov. 

[53 FR 29647, Aug. 8, 1988, as amended at 59 
FR 36041, July 15, 1994; 68 FR 31952, May 29, 
2003; 75 FR 34623, June 18, 2010] 

Subpart C—Public Observation of 
NCUA Board Meetings Under 
the Sunshine Act 

§ 791.9 Scope. 
This subpart contains regulations 

implementing subsections (b) through 
(f) of the ‘‘Government in the Sunshine 
Act’’ (5 U.S.C. 552b). The primary pur-
pose of these regulations is to provide 
the public with the fullest access au-
thorized by law to the deliberations 
and decisions of the Board, while pro-
tecting the rights of individuals and 
preserving the ability of the agency to 
carry out its responsibilities. 

§ 791.10 Definitions. 
For the purpose of this subpart: 
(a) Agency means the National Credit 

Union Administration; 
(b) Board means the National Credit 

Union Administration Board, whose 
members were appointed by the Presi-
dent with the advice and consent of the 
Senate; 

(c) Subdivision of the Board means a 
group composed of two Board members 
authorized by the Board to act on be-
half of the agency; 

(d) Meeting means any deliberations 
by two or more members of the Board 
or any subdivision of the Board that 
determine or result in the joint con-
duct or disposition of official agency 
business with the exception of: (1) De-

liberations to determine whether a 
meeting or a portion thereof will be 
open or closed to public observation 
and whether information regarding 
closed meetings will be withheld from 
public disclosure; (2) deliberations to 
determine whether or when to schedule 
a meeting; and (3) infrequent disposi-
tions of official agency business by se-
quential circulation of written rec-
ommendations to individual Board 
members (‘‘notation voting proce-
dure’’), provided the votes of each 
Board member and the action taken 
are recorded for each matter and are 
publicly available, unless exempted 
from disclosure pursuant to 5 U.S.C. 552 
(the Freedom of Information Act); 

(e) Public observation means that a 
member or group of the public may lis-
ten to and observe any open meeting 
and may record in an unobtrusive man-
ner any portion of that meeting by use 
of a camera or any other electronic de-
vice, but shall not participate in any 
meeting unless authorized by the 
Board; 

(f) Public announcement or publicly an-
nounce means making reasonable ef-
forts under the particular cir-
cumstances to fully inform the public, 
especially those individuals who have 
expressed interest in the subject mat-
ters to be discussed or the decisions of 
the agency; 

(g) Sunshine Act means the open 
meeting provisions of the ‘‘Government 
in the Sunshine Act’’ (5 U.S.C. 552b.) 

§ 791.11 Open meetings. 

Except as provided in § 791.12(a), any 
portion of any meeting of the Board 
shall be open to public observation. 
The Board, and any subdivision of the 
Board, shall jointly conduct official 
agency business only in accordance 
with this subpart. 

§ 791.12 Exemptions. 

(a) Under the procedures specified in 
§ 791.14, the Board may close a meeting 
or any portion of a meeting from public 
observation or may withhold informa-
tion pertaining to such meetings pro-
vided the Board has properly deter-
mined that the public interest does not 
require otherwise and that the meeting 
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(or any portion thereof) or the disclo-
sure of meeting information is likely 
to: 

(1) Disclose matters that are: 
(i) Specifically authorized under cri-

teria established by an Executive Order 
to be kept secret in the interests of na-
tional defense or foreign policy; and 

(ii) In fact properly classified pursu-
ant to such Executive Order; 

(2) Relate solely to internal per-
sonnel rules and practices; 

(3) Disclose matters specifically ex-
empted from disclosure by statute 
(other than section 552 of title 5 of the 
United States Code, the Freedom of In-
formation Act), provided that such 
statute: 

(i) Requires that the matters be with-
held from the public in such a manner 
as to leave no discretion on the issue, 
or 

(ii) Establishes particular criteria for 
withholding or refers to particular 
types of matters to be withheld; 

(4) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or 
confidential; 

(5) Involve accusing any person of a 
crime, or formally censuring any per-
son; 

(6) Disclose information of a personal 
nature where disclosure would con-
stitute a clearly unwarranted invasion 
of personal privacy; 

(7) Disclose investigatory records 
compiled for enforcement purposes, or 
information which if written would be 
contained in such records, but only to 
the extent that the production of such 
records or information would: 

(i) Interfere with enforcement pro-
ceedings, 

(ii) Deprive a person of a right to a 
fair trial or an impartial adjudication, 

(iii) Constitute an unwarranted inva-
sion of personal privacy, 

(iv) Disclose the identity of a con-
fidential source and, in the case of a 
record compiled by a criminal law en-
forcement authority in the course of a 
criminal investigation, or by a Federal 
agency conducting a lawful national 
security intelligence investigation, 
confidential information furnished 
only by the confidential source, 

(v) Disclose investigative techniques 
and procedures, or 

(vi) Endanger the life or physical 
safety of law enforcement personnel; 

(8) Disclose information contained in 
or related to examination, operating, 
or condition reports prepared by, on be-
half of, or for the use of Federal agen-
cies responsible for the regulation or 
supervision of financial institutions; 

(9) Disclose information the pre-
mature disclosure of which would be 
likely to (i)(A) lead to significant spec-
ulation in currencies, securities, or 
commodities, or (B) significantly en-
danger the stability of any financial in-
stitution, or (ii) be likely to signifi-
cantly frustrate implementation of a 
proposed action, 

except that this paragraph (a)(9) shall 
not apply in any instance where the 
Board has already disclosed to the pub-
lic the content or nature of its pro-
posed action, or where the Board is re-
quired by law to make such disclosure 
on its own initiative prior to taking 
final action on such proposal; or 

(10) Specifically concern the issuance 
of a subpoena, participation in a civil 
action or proceeding, an action in a 
foreign court or international tribunal, 
or an arbitration, or the initiation, 
conduct or disposition of a particular 
case of formal agency adjudication pur-
suant to the procedures in section 554 
of title 5 of the United States Code or 
otherwise involving a determination on 
the record after opportunity for a hear-
ing. 

(b) Prior to closing a meeting whose 
discussions are likely to fall within the 
exemptions stated in paragraph (a) of 
this section, the Board will balance the 
public interest in observing the delib-
erations of an exemptible matter and 
the agency need for confidentiality of 
the exemptible matter. In weighing 
these interests, the Board is assisted 
by the General Counsel as provided in 
§ 791.16, by expressions of the public in-
terest set forth in requests for open 
meetings as provided by § 791.15(b), and 
by the brief staff analysis of public in-
terest which will accompany each staff 
recommendation that an agenda item 
be considered in a closed meeting. 

[53 FR 29647, Aug. 8, 1988, as amended at 75 
FR 34623, June 18, 2010] 
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§ 791.13 Public announcement of meet-
ings. 

(a) Except as otherwise provided in 
this section, the Board shall, for each 
meeting, make a public announcement, 
at least one week in advance of the 
meeting, of the time, place and subject 
matter of the meeting, whether it will 
be open or closed to public observation, 
and the name and telephone number of 
the Secretary of the Board or the per-
son designated by the Board to respond 
to requests for information about the 
meeting. 

(b) Advance notice is required unless 
a majority of the members of the Board 
determine by a recorded vote that 
agency business requires that a meet-
ing be called at an earlier date, in 
which case, the information to be an-
nounced in paragraph (a) of this sec-
tion shall be publicly announced at the 
earliest practicable time. 

(c) A change, including a postpone-
ment or a cancellation, in the time or 
place of a meeting after a published an-
nouncement may be made only if an-
nounced at the earliest practicable 
time. 

(d) A change in or deletion of the sub-
ject matter of a meeting or any portion 
of a meeting or a redetermination to 
open or close a meeting or any portion 
of a meeting after a published an-
nouncement may be made only if: 

(1) A majority of the Board deter-
mines by recorded vote that agency 
business so requires and that no earlier 
announcement of the change was pos-
sible and 

(2) Public announcement of the 
change and of the vote of each member 
on such change shall be made at the 
earliest practicable time. 

(e) Each meeting announcement or 
amendment thereof shall be posted on 
the Public Notice Bulletin Board in the 
reception area of the agency head-
quarters and may be made available by 
other means deemed desirable by the 
Board. Immediately following each 
public announcement required by this 
section, the stated information shall be 
submitted to the FEDERAL REGISTER 
for publication. 

(f) No announcement shall contain 
information which is determined to be 
exempt from disclosure under 
§ 791.12(a). 

(g) The agency shall maintain a mail-
ing list of names and addresses of all 
persons who wish to receive copies of 
agency announcements of meetings 
open to public observation and amend-
ments to such announcements. Re-
quests to be placed on the mailing list 
should be made by telephoning or by 
writing to the Secretary of the Board. 

§ 791.14 Regular procedure for closing 
meeting discussions or limiting the 
disclosure of information. 

(a) A decision to close any portion of 
a meeting and to withhold information 
about any portion of a meeting closed 
pursuant to § 791.12(a) will be taken 
only when a majority of the entire 
Board votes to take such action. In de-
ciding whether to close a meeting or 
any portion of a meeting or to with-
hold information, the Board shall inde-
pendently consider whether the public 
interest requires an open meeting. A 
separate vote of the Board will be 
taken and recorded for each portion of 
a meeting to be closed to public obser-
vation pursuant to § 791.12(a) or to 
withhold information from the public 
pursuant to § 791.12(a). A single vote 
may be taken and recorded with re-
spect to a series of meetings, or any 
portions of meetings which are pro-
posed to be closed to the public, or 
with respect to any information con-
cerning the series of meetings, so long 
as each meeting in the series involves 
the same particular matters and is 
scheduled to be held no more than thir-
ty days after the initial meeting in 
such series. No proxies shall be al-
lowed. 

(b) Any person whose interests may 
be directly affected by any portion of a 
meeting for any of the reasons stated 
in § 791.12(a) (5), (6) or (7) may request 
that the Board close such portion of 
the meeting. After receiving notice of a 
person’s desire for any specified por-
tion of a meeting to be closed, the 
Board, upon a request by one member, 
will decide by recorded vote whether to 
close the relevant portion or portions 
of the meeting. This procedure applies 
to requests received either prior or sub-
sequent to the announcement of a deci-
sion to hold an open meeting. 

(c) Within one day after any vote is 
taken pursuant to paragraph (a) or (b) 
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of this section, the Board shall make 
publicly available a written copy of the 
vote taken indicating the vote of each 
Board member. Except to the extent 
that such information is withheld and 
exempt from disclosure, for each meet-
ing or any portion of a meeting closed 
to the public, the Board shall make 
publicly available within one day after 
the required vote, a written expla-
nation of its action, together with a 
list of all persons expected to attend 
the closed meeting and their affili-
ation. The list of persons to attend 
need not include the names of indi-
vidual staff, but shall state the offices 
of the agency expected to participate 
in the meeting discussions. 

§ 791.15 Requests for open meeting. 

(a) Following any announcement 
that the Board intends to close a meet-
ing or any portion of any meeting, any 
person may make a written request to 
the Secretary of the Board that the 
meeting or a portion of the meeting be 
open. The request shall be circulated to 
the members of the Board, and the 
Board, upon the request of one mem-
ber, shall reconsider its action under 
§ 791.14 before the meeting or before dis-
cussion of the matter at the meeting. If 
the Board decides to open a portion of 
a meeting proposed to be closed, the 
Board shall publicly announce its deci-
sion in accordance with § 791.13(e). If no 
request is received from a Board mem-
ber to reconsider the decision to close 
a meeting or portion thereof prior to 
the meeting discussion, the Chairman 
of the Board shall certify that the 
Board did not receive a request to re-
consider its decision to close the dis-
cussion of the matter. 

(b) The request to open a portion of a 
meeting shall be submitted to the Sec-
retary of the Board in advance of the 
meeting in question. The request shall 
set forth the requestor’s interest in the 
matter to be discussed and the reasons 
why the requestor believes that the 
public interest requires that the meet-
ing or portions thereof be open to pub-
lic observation. 

(c) The submission of a request to 
open a portion of a meeting shall not 
act to stay the effectiveness of Board 
action or to postpone or delay the 

meeting unless the Board decides oth-
erwise. 

(d) The Secretary of the Board shall 
advise the requestor of the Board’s con-
sideration of the request to open a por-
tion of the meeting as soon as prac-
ticable. 

§ 791.16 General counsel certification. 
For each meeting or any portion of a 

meeting closed to public observation 
under § 791.14, the General Counsel 
shall publicly certify, whether in his or 
her opinion, the meeting or portion 
thereof may be closed to public obser-
vation and shall state each relevant ex-
emption provision of law. A copy of the 
certification, together with a state-
ment from the presiding officer of the 
meeting setting forth the time and 
place of the meeting and the persons 
present, shall be retained as a part of 
the permanent meeting records. As 
part of the certification, the General 
Counsel shall recommend to the Board 
whether the public interest requires 
that the meeting or portions thereof 
proposed to be closed to public observa-
tion be held in the open. 

§ 791.17 Maintenance of meeting 
records. 

(a) Except in those circumstances 
which are beyond the control of the 
agency, the Board shall maintain a 
complete transcript or electronic re-
cording adequate to record fully the 
proceedings of each meeting, or any 
portion thereof, closed to public obser-
vation. However, for meetings closed 
under § 791.12(a) (8), (9)(i) or (10), the 
Board shall maintain either a tran-
script, a recording or a set of minutes. 
The Board shall maintain a complete 
electronic recording for each open 
meeting or any portion thereof. All 
records shall clearly identify each 
speaker. 

(b) A set of minutes shall fully and 
clearly describe all matters discussed 
and shall provide a full and accurate 
summary of any actions taken, and the 
reasons for taking such action. Min-
utes shall also include a description of 
each of the views expressed by each 
person in attendance on any item and 
the record of any roll call vote, reflect-
ing the vote of each member. All docu-
ments considered in connection with 
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any action shall be identified in the 
minutes. 

(c) The agency shall maintain a com-
plete verbatim copy of the transcript, a 
complete copy of the minutes or a com-
plete electronic recording of each 
meeting, or any portion of a meeting, 
closed to public observation, for at 
least two years after such meeting or 
for one year after the conclusion of any 
agency proceeding with respect to 
which the meeting or any portion was 
held, whichever occurs later. The agen-
cy shall maintain a complete elec-
tronic recording of each open meeting 
for at least three months after the 
meeting date. A complete set of min-
utes shall be maintained on a perma-
nent basis for all meetings. 

§ 791.18 Public availability of meeting 
records and other documents. 

(a) The agency shall make promptly 
available to the public, in the Public 
Reference Room, the transcript, elec-
tronic recording, or minutes of any 
meeting, deleting any agenda item or 
any item of the testimony of a witness 
received at a closed meeting which the 
Board determined, pursuant to para-
graph (c) of this section, was exempt 
from disclosure under § 791.12(a). The 
exemption or exemptions relied upon 
for any deleted information shall be re-
flected on any record or recording. 

(b) Copies of any transcript, minutes 
or transcription of a recording, dis-
closing the identity of each speaker, 
shall be furnished to any person re-
questing such information in the form 
specified in paragraph (a) of this sec-
tion. Copies shall be furnished at the 
actual cost of duplication or tran-
scription unless waived by the Sec-
retary of the Board. 

(c) Following each meeting or any 
portion of a meeting closed pursuant to 
§ 791.12(a), the General Counsel or his 
designee, after consultation with the 
Secretary of the Board, shall determine 
which, if any, portions of the meeting 
transcript, electronic recording or min-
utes not otherwise available under 5 
U.S.C. 552a (the Privacy Act) contain 
information which should be withheld 
pursuant to § 791.12(a). If, at a later 
time, the Board determines that there 
is no further justification for with-
holding any meeting record or other 

item of information from the public 
which has previously been withheld, 
then such information shall be made 
available to the public. 

(d) Except for information deter-
mined by the Board to be exempt from 
disclosure pursuant to paragraph (c) of 
this section, meeting records shall be 
promptly available to the public in the 
Public Reference Room. Meeting 
records include but are not limited to: 
The transcript, electronic recording or 
minutes of each meeting, as required 
by § 791.17(a); the notice requirements 
of §§ 791.13 and 791.14(c); and the Gen-
eral Counsel Certification along with 
the presiding officer’s statement, as re-
quired by § 791.16. 

(e) These provisions do not affect the 
procedures set forth in part 792, sub-
part A, governing the inspection and 
copying of agency records, except that 
the exemptions set forth in § 791.12(a) of 
this subpart and in 5 U.S.C. 552b(c) 
shall govern in the case of a request 
made pursuant to part 792, subpart A, 
to copy or inspect the meeting records 
described in this section. Any docu-
ments considered or mentioned at 
Board meetings may be obtained sub-
ject to the procedures set forth in part 
792, subpart A. 

[53 FR 29647, Aug. 8, 1988, as amended at 58 
FR 17493, Apr. 5, 1993; 64 FR 57365, Oct. 25, 
1999] 

PART 792—REQUESTS FOR INFOR-
MATION UNDER THE FREEDOM 
OF INFORMATION ACT AND PRI-
VACY ACT, AND BY SUBPOENA; 
SECURITY PROCEDURES FOR 
CLASSIFIED INFORMATION 

Subpart A—The Freedom of Information 
Act 

GENERAL PURPOSE 

Sec. 
792.01 What is the purpose of this subpart? 

RECORDS PUBLICLY AVAILABLE 

792.02 What records does NCUA make avail-
able to the public for inspection and 
copying? 

792.03 How will I know which records to re-
quest? 

792.04 How can I obtain these records? 
792.05 What is the significance of records 

made available and indexed? 
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RECORDS AVAILABLE UPON REQUEST 

792.06 Can I obtain other records? 
792.07 Where do I send my request? 
792.08 What must I include in my request? 
792.09 What if my request does not meet the 

requirements of this subpart? 
792.10 What will NCUA do with my request? 
792.11 What kind of records are exempt from 

public disclosure? 
792.12 How will I know what records NCUA 

has determined to be exempt? 
792.13 Can I get the records in different 

forms or formats? 
792.14 Who is responsible for responding to 

my request? 
792.15 How long will it take to process my 

request? 
792.16 What unusual circumstances can 

delay NCUA’s response? 
792.17 What can I do if the time limit passes 

and I still have not received a response? 

EXPEDITED PROCESSING 

792.18 What if my request is urgent and I 
cannot wait for the records? 

FEES 

792.19 How does NCUA calculate the fees for 
processing my request? 

792.20 What are the charges for each fee cat-
egory? 

792.21 Will NCUA provide a fee estimate? 
792.22 What will NCUA charge for other 

services? 
792.23 Can I avoid charges by sending mul-

tiple, small requests? 
792.24 Can NCUA charge me interest if I fail 

to pay my bill? 
792.25 Will NCUA charge me if the records 

are not found or are determined to be ex-
empt? 

792.26 Will I be asked to pay fees in ad-
vance? 

FEE WAIVER OR REDUCTION 

792.27 Can fees be reduced or waived? 

APPEALS 

792.28 What if I am not satisfied with the re-
sponse I receive? 

SUBMITTER NOTICE 

792.29 If I send NCUA confidential commer-
cial information, can it be disclosed 
under FOIA? 

RELEASE OF EXEMPT RECORDS 

792.30 Is there a prohibition against disclo-
sure of exempt records? 

792.31 Can exempt records be disclosed to 
credit unions, financial institutions and 
state or federal agencies? 

792.32 Can exempt records be disclosed to 
investigatory agencies? 

Subpart B [Reserved] 

Subpart C—Production of Nonpublic 
Records and Testimony of NCUA Em-
ployees in Legal Proceedings 

792.40 What does this subpart prohibit? 
792.41 When does this subpart apply? 
792.42 How do I request nonpublic records or 

testimony? 
792.43 What must my written request con-

tain? 
792.44 When should I make a request? 
792.45 Where do I send my request? 
792.46 What will the NCUA do with my re-

quest? 
792.47 If my request is granted, what fees 

apply? 
792.48 If my request is granted, what re-

strictions apply? 
792.49 Definitions. 

Subpart D—Security Procedures for 
Classified Information 

792.50 Program. 
792.51 Procedures. 

Subpart E—The Privacy Act 

792.52 Scope. 
792.53 Definitions. 
792.54 Procedures for requests pertaining to 

individual records in a system of records. 
792.55 Times, places, and requirements for 

identification of individuals making re-
quests and identification of records re-
quested. 

792.56 Notice of existence of records, access 
decisions and disclosure of requested in-
formation; time limits. 

792.57 Special procedures: Information fur-
nished by other agencies; medical 
records. 

792.58 Requests for correction or amend-
ment to a record; administrative review 
of requests. 

792.59 Appeal of initial determination. 
792.60 Disclosure of record to person other 

than the individual to whom it pertains. 
792.61 Accounting for disclosures. 
792.62 Requests for accounting for disclo-

sures. 
792.63 Collection of information from indi-

viduals; information forms. 
792.64 Contracting for the operation of a 

system of records. 
792.65 Fees. 
792.66 Exemptions. 
792.67 Security of systems of records. 
792.68 Use and collection of Social Security 

numbers. 
792.69 Training and employee standards of 

conduct with regard to privacy. 

AUTHORITY: 5 U.S.C. 301, 552, 552a, 552b; 12 
U.S.C. 1752a(d), 1766, 1789, 1795f; E.O. 12600, 52 
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FR 23781, 3 CFR, 1987 Comp., p. 235; E.O. 
12958, 60 FR 19825, 3 CFR, 1995 Comp., p.333. 

SOURCE: 54 FR 18476, May 1, 1989, unless 
otherwise noted. 

Subpart A—The Freedom of 
Information Act 

SOURCE: 63 FR 14338, Mar. 25, 1998, unless 
otherwise noted. 

GENERAL PURPOSE 

§ 792.01 What is the purpose of this 
subpart? 

This subpart describes the procedures 
you must follow to obtain records from 
NCUA under the Freedom of Informa-
tion Act (FOIA), (5 U.S.C. 552). 

RECORDS PUBLICLY AVAILABLE 

§ 792.02 What records does NCUA 
make available to the public for in-
spection and copying? 

Except for records that are exempt 
from public disclosure under FOIA as 
amended (5 U.S.C. 552) or are promptly 
published and copies are available for 
purchase, NCUA routinely makes the 
following five types of records avail-
able for you to inspect and copy: 

(a) Final opinions, including concur-
ring and dissenting opinions, and or-
ders made in the adjudication of cases; 

(b) Statements of policy and inter-
pretations which have been adopted by 
the agency but not published in the 
FEDERAL REGISTER; 

(c) Administrative staff manuals and 
instructions to staff that affect a mem-
ber of the public; 

(d) Copies of all records, regardless of 
form or format, which have been re-
leased after March 31, 1997, in response 
to a FOIA request and which, because 
of the nature of their subject matter, 
NCUA determines have been or are 
likely to become the subject of subse-
quent requests; and 

(e) Indices of the documents referred 
to in this paragraph. 

§ 792.03 How will I know which 
records to request? 

NCUA maintains current indices pro-
viding identifying information for the 
public for any matter referred to in 
§ 792.02, issued, adopted, or promulgated 

after July 4, 1967. The listing of mate-
rial in an index is for the convenience 
of possible users and does not con-
stitute a determination that all of the 
items listed will be disclosed. NCUA 
has determined that publication of the 
indices is unnecessary and impractical. 
You may obtain copies of indices by 
making a request to the NCUA, Office 
of General Counsel, 1775 Duke Street, 
Alexandria, VA 22314–2387, Attn: FOIA 
Officer or as indicated on the NCUA 
Web site at www.ncua.gov. The indices 
are available for public inspection and 
copying and are provided at their du-
plication cost. The indices are: 

(a) NCUA Publications List: Manuals 
relating to general and technical infor-
mation, booklets published by NCUA, 
and the Credit Union Directory. The 
NCUA Publications list is available on 
the NCUA web site. 

(b) Directives Control Index: A list of 
statements of policy, NCUA Instruc-
tions, Bulletins, Letters to Credit 
Unions, and certain internal manuals. 

(c) Popular FOIA Index: Records re-
leased in response to a FOIA request, 
that NCUA determines are likely to be 
the subject of subsequent requests be-
cause of the nature of their subject 
matter. The Popular FOIA Index is 
available on the NCUA web site. 

[63 FR 14338, Mar. 25, 1998, as amended at 73 
FR 56937, Oct. 1, 2008] 

§ 792.04 How can I obtain these 
records? 

You may obtain these types of 
records or information in the following 
ways: 

(a) You may obtain copies of the 
records referenced in § 792.02 by obtain-
ing the index referred to in § 792.03 and 
following the ordering instructions it 
contains, or by making a written re-
quest to NCUA, Office of General Coun-
sel, 1775 Duke Street, Alexandria, Vir-
ginia 22314–3428, Attn: FOIA Officer or 
as indicated on the NCUA Web site. 

(b) If they were created by NCUA on 
or after November 1, 1996, records ref-
erenced in § 792.02 are available on the 
NCUA web site, found at http:// 
www.ncua.gov. 

[63 FR 14338, Mar. 25, 1998, as amended at 73 
FR 56937, Oct. 1, 2008] 
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§ 792.05 What is the significance of 
records made available and in-
dexed? 

The records referred to in § 792.02 may 
be relied on, used, or cited as precedent 
by NCUA against a party, provided: 

(a) The materials have been indexed 
and either made available or published; 
or 

(b) The party has actual and timely 
notice of the materials’ contents. 

RECORDS AVAILABLE UPON REQUEST 

§ 792.06 Can I obtain other records? 

Except with respect to records rou-
tinely made available under § 792.02 or 
published in the FEDERAL REGISTER, or 
to the extent that records are exempt 
under the FOIA, if you make a request 
for records in accordance with this sub-
part, NCUA will make such records 
available to you, including records 
maintained in electronic format, as 
long as you agree to pay the actual, di-
rect costs. 

§ 792.07 Where do I send my request? 

(a) You must send your written re-
quest to one of NCUA’s Information 
Centers. The Central Office and Office 
of Inspector General are designated as 
Information Centers for the NCUA. The 
Freedom of Information Officer of the 
Office of General Counsel is responsible 
for the operation of the Information 
Center maintained at the Central Of-
fice. The Inspector General is respon-
sible for the operation of the Inspector 
General Information Center. 

(b) If you are seeking any NCUA 
record, other than those maintained by 
the Office of Inspector General, you 
should send your request to NCUA, Of-
fice of the General Counsel, 1775 Duke 
Street, Alexandria, Virginia 22314–3428, 
Attn: FOIA Officer or as indicated on 
the NCUA Web site at http:// 
www.ncua.gov. 

(c) If you are seeking a record you 
think may be maintained by the NCUA 
Office of Inspector General, then you 
should send your request to the Inspec-
tor General, NCUA, 1775 Duke Street, 
Alexandria, Virginia 22314–3428. 

[68 FR 61737, Oct. 30, 2003; 73 FR 56937, Oct. 1, 
2008] 

§ 792.08 What must I include in my re-
quest? 

Until an Information Center receives 
your FOIA request, it is not obligated 
to search for responsive records, meet 
time deadlines, or release any records. 
A request will not be considered re-
ceived if it does not include all of the 
items in paragraphs (a) through (c) of 
this section. 

(a) Your request must be in writing 
and include the words ‘‘FOIA RE-
QUEST’’ on both the envelope and re-
quest letter. The request letter must 
also include your name, address and a 
telephone number where you can be 
reached during normal business hours. 
If you would like us to respond to your 
FOIA request by electronic mail (e- 
mail), you should include your e-mail 
address. 

(b) A reasonable description of the 
records you seek. A reasonable descrip-
tion is one that enables an NCUA em-
ployee, who is familiar with the subject 
area of the request, to locate the 
record with a reasonable amount of ef-
fort. 

(c) A statement agreeing to pay all 
applicable fees or to pay fees up to a 
certain maximum amount, or request-
ing a fee reduction or waiver in accord-
ance with § 792.27. If the actual fees are 
expected to exceed the maximum 
amount you indicate in your request, 
NCUA will contact you to see if you 
are willing to pay the estimated fees. If 
you do not want to pay the estimated 
fees, your request will be closed and no 
bill will be sent. 

(d) If other than paper copy, you 
must identify the form and format of 
responsive information you are re-
questing. 

[63 FR 14338, Mar. 25, 1998, as amended at 68 
FR 61737, Oct. 30, 2003; 73 FR 56937, Oct. 1, 
2008] 

§ 792.09 What if my request does not 
meet the requirements of this sub-
part? 

NCUA need not accept or process 
your request if it does not comply with 
the requirements of this subpart. 
NCUA may return such a request to 
you with an explanation of the defi-
ciency. You may then submit a cor-
rected request, which will be treated as 
a new request. 
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§ 792.10 What will NCUA do with my 
request? 

(a) On receipt of any request, the In-
formation Center assigns it to the ap-
propriate processing schedule, pursu-
ant to paragraph (b) of this section. 
The date of receipt for any request, in-
cluding one that is addressed incor-
rectly or is forwarded to NCUA by an-
other agency, is the earlier of the date 
the appropriate Information Center ac-
tually receives the request or 10 work-
ing days after either of NCUA’s Infor-
mation Centers receives the request. 

(b) NCUA has a multi-track proc-
essing system. Requests for records 
that are readily identifiable by the In-
formation Center and have already 
been cleared for public release may 
qualify for fast track processing. Re-
quests that meet the requirements of 
§ 792.18 will be processed on the expe-
dited track. All other requests will be 
handled under normal processing pro-
cedures in the order they were re-
ceived. 

(c) The Information Center will make 
the determination whether a request 
qualifies for fast track processing or 
expedited track processing. You may 
contact the Information Center to 
learn to which track your request has 
been assigned. If your request has not 
qualified for fast track processing, you 
will have an opportunity to limit the 
scope of material requested to qualify 
for fast track processing. Limitations 
of requests must be in writing. If your 
request for expedited processing is not 
granted, you will be advised of your 
right to appeal. 

(d) The Information Center will nor-
mally process requests in the order 
they are received in the separate proc-
essing tracks. However, in NCUA’s dis-
cretion, a particular request may be 
processed out of turn. 

(e) Upon a determination by the ap-
propriate Information Center to com-
ply with your initial request for 
records, the records will be made 
promptly available to you. If we notify 
you of a denial of your request, we will 
include the reason for the denial. 

(f) The Information Center will 
search for records responsive to your 
request and will generally include all 
records in existence at the time the 
search begins. If we use a different 

search cut-off date, we will inform you 
of that date. 

[63 FR 14338, Mar. 25, 1998, as amended at 68 
FR 61737, Oct. 30, 2003; 73 FR 30478, May 28, 
2008; 73 FR 56937, Oct. 1, 2008] 

§ 792.11 What kind of records are ex-
empt from public disclosure? 

(a) All records of NCUA or any offi-
cer, employee, or agent thereof, are 
confidential, privileged and exempt 
from disclosure, except as otherwise 
provided in this subpart, if they are: 

(1) Records specifically authorized 
under criteria established by an Execu-
tive Order to be kept secret in the in-
terest of national defense or foreign 
policy and are in fact properly classi-
fied pursuant to an Executive Order. 

(2) Records related solely to NCUA 
internal personnel rules and practices. 
This exemption applies to internal 
rules or instructions which must be 
kept confidential in order to assure ef-
fective performance of the functions 
and activities for which NCUA is re-
sponsible and which do not materially 
affect members of the public. This ex-
emption also applies to manuals and 
instructions to the extent that release 
of the information would permit cir-
cumvention of laws or regulations. 

(3) Specifically exempted from disclo-
sure by statute, where the statute ei-
ther makes nondisclosure mandatory 
or establishes particular criteria for 
withholding information. 

(4) Records which contain trade se-
crets and commercial or financial in-
formation which relate to the business, 
personal or financial affairs of any per-
son or organization, are furnished to 
NCUA, and are confidential or privi-
leged. This exemption includes, but is 
not limited to, various types of con-
fidential sales and cost statistics, trade 
secrets, and names of key customers 
and personnel. Assurances of confiden-
tiality given by staff are not binding 
on NCUA. 

(5) Inter-agency or intra-agency 
memoranda or letters which would not 
be available by law to a private party 
in litigation with NCUA. This exemp-
tion preserves the existing freedom of 
NCUA officials and employees to en-
gage in full and frank written or taped 
communications with each other and 
with officials and employees of other 
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agencies. It includes, but is not limited 
to, inter-agency and intra-agency re-
ports, memoranda, letters, correspond-
ence, work papers, and minutes of 
meetings, as well as staff papers pre-
pared for use within NCUA or in con-
cert with other governmental agencies. 

(6) Personnel, medical, and similar 
files (including financial files) per-
taining to another person, the disclo-
sure of which would constitute a clear-
ly unwarranted invasion of personal 
privacy without the subject person’s 
written consent or proof of death. Writ-
ten consent consists of a written state-
ment by the subject person, author-
izing the release of the information to 
you, and including either the subject 
person’s notarized signature or a dec-
laration made under penalty of perjury 
that the statement is true and correct. 
Proof of death consists of evidence that 
the subject of your request is de-
ceased—such as a death certificate, a 
newspaper obituary, or some com-
parable proof of death. Files exempt 
from disclosure include, but are not 
limited to: 

(i) The personnel records of the 
NCUA; 

(ii) The personnel records voluntarily 
submitted by private parties in re-
sponse to NCUA’s requests for pro-
posals; and 

(iii) Files containing reports, records 
or other material pertaining to indi-
vidual cases in which disciplinary or 
other administrative action has been 
or may be taken. 

(7) Records or information compiled 
for law enforcement purposes, but only 
to the extent that the production of 
such law enforcement records or infor-
mation: 

(i) Could reasonably be expected to 
interfere with enforcement pro-
ceedings; 

(ii) Would deprive a person of a right 
to a fair trial or an impartial adjudica-
tion; 

(iii) Could reasonably be expected to 
constitute an unwarranted invasion of 
personal privacy; 

(iv) Could reasonably be expected to 
disclose the identity of a confidential 
source, including a state, local, or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in 

the case of a record or information 
compiled by a criminal law enforce-
ment authority in the course of a 
criminal investigation on or by an 
agency conducting a lawful national 
security intelligence investigation, in-
formation furnished by the confidential 
source; 

(v) Would disclose techniques and 
procedures for law enforcement inves-
tigation or prosecutions, or would dis-
close guidelines for law enforcement 
investigations or prosecutions if such 
disclosure could reasonably be ex-
pected to risk circumvention of the 
law; or 

(vi) Could reasonably be expected to 
endanger the life or physical safety of 
any individual. This includes, but is 
not limited to, information relating to 
enforcement proceedings upon which 
NCUA has acted or will act in the fu-
ture. 

(8) Contained in or related to exam-
ination, operating or condition reports 
prepared by, or on behalf of, or for the 
use of NCUA or any agency responsible 
for the regulation or supervision of fi-
nancial institutions. This includes all 
information, whether in formal or in-
formal report form, the disclosure of 
which would harm the financial secu-
rity of credit unions or would interfere 
with the relationship between NCUA 
and credit unions. 

(b) We will provide any reasonably 
segregable portion of a requested 
record after deleting those portions 
that are exempt from disclosure under 
this section. 

[63 FR 14338, Mar. 25, 1998, as amended at 73 
FR 56937, Oct. 1, 2008] 

§ 792.12 How will I know what records 
NCUA has determined to be ex-
empt? 

As long as it is technically feasible 
and does not threaten an interest pro-
tected by the FOIA, we will: 

(a) Mark the place where we redacted 
information from documents released 
to you and note the exemption that 
protects the information from public 
disclosure; or 

(b) Make reasonable efforts to in-
clude with our response to you an esti-
mate of the volume of information 
withheld. 
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§ 792.13 Can I get the records in dif-
ferent forms or formats? 

NCUA will provide a copy of the 
record in any form or format re-
quested, such as computer disk, if the 
record is readily reproducible by us in 
that form or format, but we will not 
provide more than one copy of any 
record. 

§ 792.14 Who is responsible for re-
sponding to my request? 

The Freedom of Information Officer 
or designee is responsible for making 
the initial determination whether to 
grant or deny a request for information 
submitted to the Central Office Infor-
mation Center. The Inspector General 
or designee is responsible for making 
the initial determination whether to 
grant or deny a request for information 
submitted to the Inspector General In-
formation Center. This official may 
refer a request to an NCUA employee 
who is familiar with the subject area of 
the request. Other NCUA staff mem-
bers may aid the official by providing 
information, advice, recommending a 
decision, or implementing a decision, 
but no NCUA employee other than an 
authorized official may make the ini-
tial determination. Referral of a re-
quest by the official to an employee 
will not affect the time limitation im-
posed in § 792.15 unless the request in-
volves an unusual circumstance as pro-
vided in § 792.16. 

[63 FR 14338, Mar. 25, 1998, as amended at 68 
FR 61737, Oct. 30, 2003] 

§ 792.15 How long will it take to proc-
ess my request? 

NCUA will respond to requests within 
20 working days, except: 

(a)(1) Where the running of such time 
is suspended while: 

(i) The Information Center awaits ad-
ditional information from the re-
quester. A suspension of time for this 
purpose may occur only once during 
the processing period; and 

(ii) The Information Center clarifies 
with the requester issues regarding the 
payment of fees pursuant to § 792.26. 

(2) The Information Center’s receipt 
of the requester’s response to the re-
quest for additional information or 
clarification ends the tolling period; 

(b) In unusual circumstances, as de-
fined in 5 U.S.C. 552(a)(6)(B) and § 792.16, 
the time limit may be extended for: 

(1) An additional 10 working days as 
provided by written notice to you, stat-
ing the reasons for the extension and 
the date on which a determination will 
be sent; or 

(2) Such alternative time period as 
mutually agreed by you and the Infor-
mation Office, when NCUA notifies you 
that the request cannot be processed in 
the specified time limit. 

[63 FR 14338, Mar. 25, 1998, as amended at 73 
FR 56938, Oct. 1, 2008] 

§ 792.16 What unusual circumstances 
can delay NCUA’s response? 

(a) In unusual circumstances, the 
time limits for responding to your re-
quest (or your appeal) may be extended 
by NCUA. If NCUA extends the time, it 
will provide you with written notice 
setting forth the reasons for such ex-
tension and the date on which a deter-
mination is expected to be dispatched. 
Our notice will not specify a date that 
would result in an extension for more 
than 10 working days, except as set 
forth in paragraph (c) of this section. 
The unusual circumstances that can 
delay NCUA’s response to your request 
are: 

(1) The need to search for, and collect 
the requested records from field facili-
ties or other establishments that are 
separate from the office processing the 
request; 

(2) The need to search for, collect, 
and appropriately examine a volumi-
nous amount of separate and distinct 
records which are demanded in a single 
request; or 

(3) The need for consultation, which 
will be conducted with all practicable 
speed, with another agency having sub-
stantial interest in the determination 
of the request or among two or more 
components of NCUA having a substan-
tial interest in the subject matter. 

(b) If you, or you and a group of oth-
ers acting in concert, submit multiple 
requests that NCUA believes actually 
constitute a single request, which 
would otherwise satisfy the unusual 
circumstances criteria specified in this 
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section, and the requests involve re-
lated matters, then NCUA may aggre-
gate those requests and the provisions 
of § 792.15(b) will apply. 

(c) If NCUA sends you an extension 
notice, it will also advise you that you 
can either limit the scope of your re-
quest so that it can be processed within 
the statutory time limit or agree to an 
alternative time frame for processing 
your request. 

[63 FR 14338, Mar. 25, 1998, as amended at 73 
FR 30478, May 28, 2008] 

§ 792.17 What can I do if the time limit 
passes and I still have not received 
a response? 

If NCUA does not comply with the 
time limits under § 792.15, or as ex-
tended under § 792.16, you do not have 
to pay search fees; requesters quali-
fying for free search fees will not have 
to pay duplication fees. You also can 
file suit against NCUA because you will 
be deemed to have exhausted your ad-
ministrative remedies if NCUA fails to 
comply with the time limit provisions 
of this subpart. If NCUA can show that 
exceptional circumstances exist and 
that it is exercising due diligence in re-
sponding to your request, the court 
may retain jurisdiction and allow 
NCUA to complete its review of the 
records. In determining whether excep-
tional circumstances exist, the court 
may consider your refusal to modify 
the scope of your request or arrange an 
alternative time frame for processing 
after being given the opportunity to do 
so by NCUA, when it notifies you of the 
existence of unusual circumstances as 
set forth in § 792.16. 

[73 FR 56938, Oct. 1, 2008] 

EXPEDITED PROCESSING 

§ 792.18 What if my request is urgent 
and I cannot wait for the records? 

You may request expedited proc-
essing of your request if you can show 
a compelling need for the records. In 
cases where your request for expedited 
processing is granted or if NCUA has 
determined to expedite the response, it 
will be processed as soon as prac-
ticable. 

(a) To demonstrate a compelling need 
for expedited processing, you must pro-
vide a certified statement. The state-

ment, certified by you to be true and 
correct to the best of your knowledge 
and belief, must demonstrate that: 

(1) The failure to obtain the records 
on an expedited basis could reasonably 
be expected to pose an imminent threat 
to the life or physical safety of an indi-
vidual; or 

(2) The requester is a representative 
of the news media, as defined in § 792.20, 
and there is urgency to inform the pub-
lic concerning actual or alleged NCUA 
activity. 

(b) In response to a request for expe-
dited processing, the Information Cen-
ter will notify you of the determina-
tion within ten working days of receipt 
of the request. If the Information Cen-
ter denies your request for expedited 
processing, you may file an appeal pur-
suant to the procedures set forth in 
§ 792.28, and NCUA will expeditiously 
respond to the appeal. 

(c) The Information Center will nor-
mally process requests in the order 
they are received in the separate proc-
essing tracks. However, in NCUA’s dis-
cretion, a particular request may be 
processed out of turn. 

[63 FR 14338, Mar. 25, 1998, as amended at 73 
FR 56938, Oct. 1, 2008] 

FEES 

§ 792.19 How does NCUA calculate the 
fees for processing my request? 

We will charge you our allowable di-
rect costs, unless they are less than the 
cost of billing you. Direct costs means 
those expenditures that NCUA actually 
incurs in searching for, duplicating and 
reviewing documents to respond to a 
FOIA request. Search means all time 
spent looking for material that is re-
sponsive to a request, including page- 
by-page or line-by-line identification of 
material within documents. Searches 
may be done manually or by computer. 
Search does not include modification 
of an existing program or system that 
would significantly interfere with the 
operation of an automated information 
system. Review means examining docu-
ments to determine whether any por-
tion should be withheld and preparing 
documents for disclosure. Fees are sub-
ject to change as costs increase. The 
current rate schedule is available on 
our web site at http://www.ncua.gov. We 
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may contract with the private sector 
to locate, reproduce or disseminate 
records. NCUA will not contract out re-
sponsibilities that FOIA requires it to 
discharge, such as determining the ap-
plicability of an exemption, or deter-
mining whether to waive or reduce 
fees. The following labor and duplica-
tion rate calculations apply: 

(a) NCUA will charge fees at the fol-
lowing rates for manual searches for 
and review of records: 

(1) If search/review is done by clerical 
staff, the hourly rate for CU–5, plus 
16% of that rate to cover benefits; 

(2) If search/review is done by profes-
sional staff, the hourly rate for CU–13, 
plus 16% of that rate to cover benefits. 

(b) NCUA will charge fees at the 
hourly rate for CU–13, plus 16% of that 
rate to cover benefits, plus the hourly 
cost of operating the computer for 
computer searches for records. 

(c) NCUA will charge the following 
duplication fees: 

(1) The per-page fee for paper copy re-
production of a document is $.10; 

(2) The fee for documents generated 
by computer is the hourly fee for the 
computer operator, plus the cost of ma-
terials (computer paper, tapes, labels, 
etc.); 

(3) If any other method of duplication 
is used, NCUA will charge the actual 
direct cost of duplication. 

[63 FR 14338, Mar. 25, 1998, as amended at 73 
FR 56938, Oct. 1, 2008] 

§ 792.20 What are the charges for each 
fee category? 

The fee category definitions are: 
(a) Commercial use request means a re-

quest from or on behalf of one who 
seeks information for a use or purpose 
that furthers the commercial, trade, or 
profit interests of the requester or the 
person on whose behalf the request is 
made. 

(b) Educational institution means a 
preschool, an elementary or secondary 
school, an institution of undergraduate 
higher education, an institution of 
graduate higher education, an institu-
tion of professional education, and an 
institution of vocational education op-
erating a program or programs of 
scholarly research. 

(c) Noncommercial scientific institution 
means an institution that is not oper-
ated for a ‘‘commercial’’ purpose as 
that term is used in paragraph (a) of 
this section and is operated solely for 
the purpose of conducting scientific re-
search, the results of which are not in-
tended to promote any particular prod-
uct or industry. 

(d) Representative of the news media 
means any person actively gathering 
news for an entity that is organized 
and operated to publish or broadcast 
news to the public. Included within the 
meaning of public is the credit union 
community. The term news means in-
formation that is about current events 
or that would be of current interest to 
the public. You may consult the fol-
lowing chart to find the fees applicable 
to your request: 

If your fee category is You’ll receive And you’ll be charged 

Commercial use ................................... 0 hours free search ............................. search time 
0 hours free review .............................. review time 
0 free pages ......................................... duplication 

Educational institution, noncommercial 
scientific institution, newsmedia.

Unlimited free search hours ................
Unlimited free review hours .................
100 free pages .....................................

duplication 

All others .............................................. 2 hours free search ............................. search time 
Unlimited free review hours.
100 free pages ..................................... duplication 

§ 792.21 Will NCUA provide a fee esti-
mate? 

NCUA will notify you of the esti-
mated amount if fees are likely to ex-
ceed $25, unless you have indicated in 
advance a willingness to pay fees as 

high as those anticipated. You will 
then have the opportunity to confer 
with NCUA personnel to reformulate 
the request to meet your needs at a 
lower cost. 
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§ 792.22 What will NCUA charge for 
other services? 

Complying with requests for special 
services is entirely at the discretion of 
NCUA. NCUA will recover the full costs 
of providing such services to the extent 
it elects to provide them. 

§ 792.23 Can I avoid charges by send-
ing multiple, small requests? 

You may not file multiple requests, 
each seeking portions of a document or 
similar documents, solely to avoid pay-
ment of fees. If this is done, NCUA may 
aggregate any such requests and 
charge you accordingly. 

§ 792.24 Can NCUA charge me interest 
if I fail to pay my bill? 

NCUA can assess interest charges on 
an unpaid bill starting on the 31st day 
following the date of the bill. If you 
fail to pay your bill within 30 days, in-
terest will be at the rate prescribed in 
31 U.S.C. 3717, and will accrue from the 
date of the billing. 

§ 792.25 Will NCUA charge me if the 
records are not found or are deter-
mined to be exempt? 

NCUA may assess fees for time spent 
searching and reviewing, even if it fails 
to locate the records or if records lo-
cated are determined to be exempt 
from disclosure. 

§ 792.26 Will I be asked to pay fees in 
advance? 

NCUA will require you to give an as-
surance of payment or an advance pay-
ment only when: 

(a) NCUA estimates or determines 
that allowable charges that you may 
be required to pay are likely to exceed 
$250. NCUA will notify you of the likely 
cost and obtain satisfactory assurance 
of full payment where you have a his-
tory of prompt payment of FOIA fees, 
or require an advance payment of an 
amount up to the full estimated 
charges in the case where you have no 
history of payment; or 

(b) You have previously failed to pay 
a fee charged in a timely fashion. 
NCUA may require you to pay the full 
amount owed, plus any applicable in-
terest, or demonstrate that you have, 
in fact, paid the fee, and to make an 
advance payment of the full amount of 

the estimated fee before we begin to 
process a new request or a pending re-
quest from you. 

(c) If you are required to make an ad-
vance payment of fees, then the admin-
istrative time limits prescribed in 
§ 792.16 will begin only after NCUA has 
received the fee payments described. 

FEE WAIVER OR REDUCTION 

§ 792.27 Can fees be reduced or 
waived? 

You may request that NCUA waive or 
reduce fees if disclosure of the informa-
tion you request is in the public inter-
est because it is likely to contribute 
significantly to public understanding 
of the operations or activities of the 
government, and is not primarily in 
your commercial interest. 

(a) NCUA will make a determination 
of whether the public interest require-
ment above is met based on the fol-
lowing factors: 

(1) Whether the subject of the re-
quested records concerns identifiable 
operations or activities of the govern-
ment, with a connection that is direct 
and clear; 

(2) Whether the disclosable portions 
of the requested records are meaning-
fully informative about government 
operations and activities in order to be 
likely to contribute to an under-
standing of government operations or 
activities. Information already in the 
public domain, either in a duplicate or 
substantially identical form where 
nothing new would be added to the 
public’s understanding, would not be 
meaningfully informative; 

(3) Whether disclosure of the re-
quested information will contribute to 
public understanding, meaning a rea-
sonably broad audience of persons in-
terested in the subject, as opposed to 
the individual understanding of the re-
quester. A requester’s expertise in the 
subject area and ability and intention 
to effectively convey information to 
the public will be considered. Rep-
resentatives of the news media are pre-
sumed to satisfy this consideration; 
and 

(4) Whether the disclosure is likely to 
contribute significantly to public un-
derstanding of government operations 

VerDate Mar<15>2010 13:53 Feb 20, 2013 Jkt 229041 PO 00000 Frm 01020 Fmt 8010 Sfmt 8010 Q:\12\12V7.TXT ofr150 PsN: PC150



1011 

National Credit Union Administration § 792.29 

or activities. The level of public under-
standing before disclosure must be en-
hanced by the disclosure to a signifi-
cant extent. 

(b) If the public interest requirement 
is met, NCUA will make a determina-
tion on the commercial interest re-
quirement based upon the following 
factors: 

(1) Whether you have a commercial 
interest that would be furthered by the 
requested disclosure; and if so 

(2) Whether the magnitude of your 
commercial interest is sufficiently 
large in comparison with the public in-
terest in disclosure, that disclosure is 
primarily in your commercial interest. 

(c) If the required public interest ex-
ists and your commercial interest is 
not primary in comparison, NCUA will 
waive or reduce fees. 

(d) If you are not satisfied with our 
determination on your fee waiver or re-
duction request, you may submit an 
appeal to the General Counsel in ac-
cordance with § 792.28. 

[63 FR 14338, Mar. 25, 1998, as amended at 73 
FR 56938, Oct. 1, 2008] 

APPEALS 

§ 792.28 What if I am not satisfied with 
the response I receive? 

If you are not satisfied with NCUA’s 
response to your request, you can file 
an administrative appeal. Your appeal 
must be in writing and must be filed 
within 30 days from receipt of the ini-
tial determination (in cases of denials 
of an entire request, or denial of a re-
quest for fee waiver or reduction), or 
from receipt of any records being made 
available pursuant to the initial deter-
mination (in cases of partial denials). 
In its response to your initial request, 
the Freedom of Information Act Officer 
or the Inspector General (or designee), 
will notify you that you may appeal 
any adverse determination to the Of-
fice of General Counsel. The General 
Counsel, or designee, as set forth in 
this paragraph, will: 

(a) Make a determination with re-
spect to any appeal within 20 working 
days after the receipt of such appeal. 
If, on appeal, the denial of the request 
for records is, in whole or in part, 
upheld, the Office of General Counsel 
will notify you of the provisions for ju-

dicial review of that determination 
under FOIA. Where you do not address 
your appeal to the General Counsel, 
the time limitations stated above will 
be computed from the date of receipt of 
the appeal by the General Counsel. 

(b) The General Counsel is the offi-
cial responsible for determining all ap-
peals from initial determinations. In 
case of this person’s absence, the ap-
propriate officer acting in the General 
Counsel’s stead will make the appellate 
determination, unless such officer was 
responsible for the initial determina-
tion, in which case the Vice-Chairman 
of the NCUA Board will make the ap-
pellate determination. 

(c) All appeals should be addressed to 
the General Counsel in the Central Of-
fice and should be clearly identified as 
such on the envelope and in the letter 
of appeal by using the indicator 
‘‘FOIA-APPEAL.’’ Failure to address 
an appeal properly may delay com-
mencement of the time limitation stat-
ed in paragraph (a)(1) of this section, to 
take account of the time reasonably re-
quired to forward the appeal to the Of-
fice of General Counsel. 

[63 FR 14338, Mar. 25, 1998, as amended at 68 
FR 61737, Oct. 30, 2003; 73 FR 30478, May 28, 
2008; 73 FR 56938, Oct. 1, 2008] 

SUBMITTER NOTICE 

§ 792.29 If I send NCUA confidential 
commercial information, can it be 
disclosed under FOIA? 

(a) If you submit confidential com-
mercial information to NCUA, it may 
be disclosed in response to a FOIA re-
quest in accordance with this section. 

(b) For purposes of this section: 
(1) Confidential commercial information 

means commercial or financial infor-
mation provided to NCUA by a sub-
mitter that arguably is protected from 
disclosure under § 792.11(a)(4) because 
disclosure could reasonably be ex-
pected to cause substantial competi-
tive harm. 

(2) Submitter means any person or en-
tity who provides business informa-
tion, directly or indirectly, to NCUA. 

(c) Submitters of business informa-
tion must use good faith efforts to des-
ignate, by appropriate markings, either 
at the time of submission or at a rea-
sonable time thereafter, those portions 
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of their submissions deemed to be pro-
tected from disclosure under 
§ 792.11(a)(4). Such a designation shall 
expire ten years after the date of sub-
mission. 

(d) We will provide a submitter with 
written notice of a FOIA request or ad-
ministrative appeal encompassing des-
ignated business information when: 

(1) The information has been des-
ignated in good faith by the submitter 
as confidential commercial informa-
tion deemed protected from disclosure 
under § 792.11(a)(4); or 

(2) NCUA has reason to believe that 
the information may be protected from 
disclosure under § 792.11(a)(4). 

(e) A copy of the notice to the sub-
mitter will also be provided to the 
FOIA requester. 

(f) Through the notice described in 
paragraph (d) of this section, NCUA 
will afford the submitter a reasonable 
period of time within which to provide 
a detailed written statement of any ob-
jection to disclosure. The statement 
must describe why the information is 
confidential commercial information 
and why it should not be disclosed. 

(g) Whenever we decide that we must 
disclose confidential commercial infor-
mation over the objection of the sub-
mitter, we will send both the submitter 
and the FOIA requester, within a rea-
sonable number of days prior to the 
specified disclosure date, a written no-
tice which will include: 

(1) A statement of the reasons for 
which the submitter’s disclosure objec-
tion was not sustained; and 

(2) A description of the information 
to be disclosed; and 

(3) A specified disclosure date. 
(h) If a requester brings suit to com-

pel disclosure of confidential commer-
cial information, we will promptly no-
tify the submitter. 

(i) The notice requirements of para-
graph (d) of this section do not apply if: 

(1) We determine that the informa-
tion should not be disclosed; 

(2) The information has been lawfully 
published or has been officially made 
available to the public; 

(3) Disclosure of the information is 
required by law; or 

(4) The designation made by the sub-
mitter in accordance with paragraph 
(c) of this section appears obviously 

frivolous; except that in such case, 
NCUA will provide the submitter with 
written notice of any final administra-
tive decision to disclose the informa-
tion within a reasonable number of 
days prior to the specified disclosure 
date. 

RELEASE OF EXEMPT INFORMATION 

§ 792.30 Is there a prohibition against 
disclosure of exempt records? 

Except those authorized officials list-
ed in § 792.14, or as provided in §§ 792.31– 
792.32, and subpart C of this part, no of-
ficer, employee, or agent of NCUA or of 
any federally-insured credit union shall 
disclose or permit the disclosure of any 
exempt records of NCUA to any person 
other than those NCUA or credit union 
officers, employees, or agents properly 
entitled to such information for the 
performance of their official duties. 

§ 792.31 Can exempt records be dis-
closed to credit unions, financial in-
stitutions and state or federal agen-
cies? 

The NCUA Board, in its sole discre-
tion, or any person designated by it in 
writing, may make available to certain 
governmental agencies and insured fi-
nancial institutions copies of reports of 
examination and other documents, pa-
pers or information for their use, when 
necessary, in the performance of their 
official duties or functions. All reports, 
documents and papers made available 
pursuant to this paragraph shall re-
main the property of NCUA. No person, 
agency or employee shall disclose the 
reports or exempt records without 
NCUA’s express written authorization. 

§ 792.32 Can exempt records be dis-
closed to investigatory agencies? 

The NCUA Board, or any person des-
ignated by it in writing, in its discre-
tion and in appropriate circumstances, 
may disclose to proper federal or state 
authorities copies of exempt records 
pertaining to irregularities discovered 
in credit unions which may constitute 
either unsafe or unsound practices or 
violations of federal or state, civil or 
criminal law. 

Subpart B [Reserved] 
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Subpart C—Production of Non-
public Records and Testimony 
of NCUA Employees in Legal 
Proceedings 

SOURCE: 62 FR 56054, Oct. 29, 1997, unless 
otherwise noted. 

§ 792.40 What does this subpart pro-
hibit? 

This subpart prohibits the release of 
nonpublic records or the appearance of 
an NCUA employee to testify in legal 
proceedings except as provided in this 
subpart. Any person possessing non-
public records may release them or 
permit their disclosure only as pro-
vided in this subpart. 

(a) Duty of NCUA employees. (1) If an 
NCUA employee is served with a sub-
poena requiring him or her to appear as 
a witness or produce records, the em-
ployee must promptly notify the Office 
of General Counsel. The General Coun-
sel has the authority to instruct NCUA 
employees to refuse appearing as a wit-
ness or to withhold nonpublic records. 
The General Counsel may let an NCUA 
employee provide testimony, including 
expert or opinion testimony, if the 
General Counsel determines that the 
need for the testimony clearly out-
weighs contrary considerations. 

(2) If a court or other appropriate au-
thority orders or demands expert or 
opinion testimony or testimony beyond 
authorized subjects contrary to the 
General Counsel’s instructions, an 
NCUA employee must immediately no-
tify the General Counsel of the order 
and respectfully decline to comply. An 
NCUA employee must decline to an-
swer questions on the grounds that this 
subpart forbids such disclosure and 
should produce a copy of this subpart, 
request an opportunity to consult with 
the Office of General Counsel, and ex-
plain that providing such testimony 
without approval may expose him or 
her to disciplinary or other adverse ac-
tion. 

(b) Duty of persons who are not NCUA 
employees. (1) If you are not an NCUA 
employee but have custody of non-
public records and are served with a 
subpoena requiring you to appear as a 
witness or produce records, you must 
promptly notify the NCUA about the 
subpoena. Also, you must notify the 

issuing court or authority and the per-
son or entity for whom the subpoena 
was issued of the contents of this sub-
part. Notice to the NCUA is made by 
sending a copy of the subpoena to the 
General Counsel of the NCUA, Office of 
General Counsel, 1775 Duke Street, Al-
exandria, Virginia 22314–3428. After re-
ceiving notice, the NCUA may advise 
the issuing court or authority and the 
person or entity for whom the sub-
poena was issued that this subpart ap-
plies and, in addition, may intervene, 
attempt to have the subpoena quashed 
or withdrawn, or register appropriate 
objections. 

(2) After notifying the Office of Gen-
eral Counsel, you should respond to a 
subpoena by appearing at the time and 
place stated in the subpoena. Unless 
authorized by the General Counsel, you 
should decline to produce any records 
or give any testimony, basing your re-
fusal on this subpart. If the issuing 
court or authority orders the disclo-
sure of records or orders you to testify, 
you should continue to decline to 
produce records or testify and should 
advise the Office of General Counsel. 

(c) Penalties. Anyone who discloses 
nonpublic records or gives testimony 
related to those records, except as ex-
pressly authorized by the NCUA or as 
ordered by a federal court after NCUA 
has had the opportunity to be heard, 
may face the penalties provided in 18 
U.S.C. 641 and other applicable laws. 
Also, former NCUA employees, in addi-
tion to the prohibition contained in 
this subpart, are subject to the restric-
tions and penalties of 18 U.S.C. 207. 

§ 792.41 When does this subpart apply? 
This subpart applies if you want to 

obtain nonpublic records or testimony 
of an NCUA employee for legal pro-
ceedings. It doesn’t apply to the release 
of records under the Freedom of Infor-
mation Act (FOIA), 5 U.S.C. 552, or the 
Privacy Act, 5 U.S.C. 552a, or the re-
lease of records to federal or state in-
vestigatory agencies under § 792.32. 

[62 FR 56054, Oct. 29, 1997, as amended at 65 
FR 63789, Oct. 25, 2000] 

§ 792.42 How do I request nonpublic 
records or testimony? 

(a) To request nonpublic records or 
the testimony of an NCUA employee, 

VerDate Mar<15>2010 13:53 Feb 20, 2013 Jkt 229041 PO 00000 Frm 01023 Fmt 8010 Sfmt 8010 Q:\12\12V7.TXT ofr150 PsN: PC150



1014 

12 CFR Ch. VII (1–1–13 Edition) § 792.43 

you must submit a written request to 
the General Counsel of the NCUA. If 
you serve a subpoena on the NCUA or 
an NCUA employee before submitting a 
written request and receiving a final 
determination, the NCUA will oppose 
the subpoena on the grounds that you 
failed to follow the requirements of 
this subpart. You may serve a sub-
poena as long as it is accompanied by a 
written request that complies with this 
subpart. 

(b) To request nonpublic records that 
are part of the records of the Office of 
the Inspector General or the testimony 
of an NCUA employee on matters with-
in the knowledge of the NCUA em-
ployee as a result of his or her employ-
ment with the Office of the Inspector 
General, you must submit a written re-
quest to the Office of the Inspector 
General. Your request will be handled 
in accordance with the provisions of 
this subpart except that the Inspector 
General will be responsible for those 
determinations that would otherwise 
be made by the General Counsel. 

§ 792.43 What must my written request 
contain? 

Your written request for records or 
testimony must include: 

(a) The caption of the legal pro-
ceeding, docket number, and name of 
the court or other authority involved. 

(b) A copy of the complaint or equiv-
alent document setting forth the asser-
tions in the case and any other plead-
ing or document necessary to show rel-
evance. 

(c) A list of categories of records 
sought, a detailed description of how 
the information sought is relevant to 
the issues in the legal proceeding, and 
a specific description of the substance 
of the testimony or records sought. 

(d) A statement as to how the need 
for the information outweighs the need 
to maintain the confidentiality of the 
information and outweighs the burden 
on the NCUA to produce the records or 
provide testimony. 

(e) A statement indicating that the 
information sought is not available 
from another source, such as a credit 
union’s own books and records, other 
persons or entities, or the testimony of 
someone other than an NCUA em-
ployee, for example, retained experts. 

(f) A description of all prior deci-
sions, orders, or pending motions in the 
case that bear upon the relevance of 
the records or testimony you want. 

(g) The name, address, and telephone 
number of counsel to each party in the 
case. 

(h) An estimate of the amount of 
time you anticipate that you and other 
parties will need with each NCUA em-
ployee for interviews, depositions, or 
testifying. 

§ 792.44 When should I make a re-
quest? 

You should submit your request at 
least 45 days before the date that you 
need the records or testimony. If you 
want to have your request processed in 
less time, you must explain why you 
couldn’t submit the request earlier and 
why you need expedited processing. If 
you are requesting the testimony of an 
NCUA employee, the NCUA expects 
you to anticipate your need for the tes-
timony in sufficient time to obtain it 
by a deposition. The General Counsel 
may deny a request for testimony at a 
legal proceeding unless you explain 
why you could not use deposition testi-
mony. The General Counsel will deter-
mine the location of a deposition tak-
ing into consideration the NCUA’s in-
terest in minimizing the disruption for 
an NCUA employee’s work schedule 
and the costs and convenience of other 
persons attending the deposition. 

§ 792.45 Where do I send my request? 

You must send your request or sub-
poena for records or testimony to the 
attention of the General Counsel for 
the NCUA, Office of General Counsel, 
1775 Duke Street, Alexandria, Virginia 
22314–3428. You must send your request 
or subpoena for records or testimony 
from the Office of the Inspector Gen-
eral to the attention of the NCUA In-
spector General, 1775 Duke Street, Al-
exandria, Virginia 22314–3428. 

§ 792.46 What will the NCUA do with 
my request? 

(a) Factors the NCUA will consider. 
The NCUA may consider various fac-
tors in reviewing a request for non-
public records or testimony of NCUA 
employees, including: 
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(1) Whether disclosure would assist or 
hinder the NCUA in performing its 
statutory duties or use NCUA resources 
unreasonably, including whether re-
sponding to the request will interfere 
with NCUA employees’ ability to do 
their work. 

(2) Whether disclosure is necessary to 
prevent the perpetration of a fraud or 
other injustice in the matter or if you 
can get the records or testimony you 
want from sources other than the 
NCUA. 

(3) Whether the request is unduly 
burdensome. 

(4) Whether disclosure would violate 
a statute, executive order, or regula-
tion, for example, the Privacy Act, 5 
U.S.C. 552a. 

(5) Whether disclosure would reveal 
confidential, sensitive or privileged in-
formation, trade secrets or similar, 
confidential commercial or financial 
information, or would otherwise be in-
appropriate for release and, if so, 
whether a confidentiality agreement or 
protective order as provided in 
§ 792.48(a) can adequately limit the dis-
closure. 

(6) Whether the disclosure would 
interfere with law enforcement pro-
ceedings, compromise constitutional 
rights, or hamper NCUA research or in-
vestigatory activities. 

(7) Whether the disclosure could re-
sult in NCUA appearing to favor one 
litigant over another. 

(8) Any other factors the NCUA de-
termines to be relevant to the interests 
of the NCUA. 

(b) Review of your request. The NCUA 
will process your request in the order 
it is received. The NCUA will try to re-
spond to your request within 45 days, 
but this may vary depending on the 
scope of your request. 

(c) Final determination. The General 
Counsel makes the final determination 
on requests for nonpublic records or 
NCUA employee testimony. All final 
determinations are in the sole discre-
tion of the General Counsel. The Gen-
eral Counsel will notify you and the 
court or other authority of the final 
determination of your request. In con-
sidering your request, the General 
Counsel may contact you to inform 
you of the requirements of this sub-
part, ask that the request or subpoena 

be modified or withdrawn, or may try 
to resolve the request or subpoena in-
formally without issuing a final deter-
mination. You may seek judicial re-
view of the final determination under 
the Administrative Procedure Act. 5 
U.S.C. 702. 

§ 792.47 If my request is granted, what 
fees apply? 

(a) Generally. You must pay any fees 
associated with complying with your 
request, including copying fees for 
records and witness fees for testimony. 
The General Counsel may condition the 
production of records or appearance for 
testimony upon advance payment of a 
reasonable estimate of the fees. 

(b) Fees for records. You must pay all 
fees for searching, reviewing and dupli-
cating records produced in response to 
your request. The fees will be the same 
as those charged by the NCUA under 
its Freedom of Information Act regula-
tions, § 792.19. 

(c) Witness fees. You must pay the 
fees, expenses, and allowances pre-
scribed by the court’s rules for attend-
ance by a witness. If no such fees are 
prescribed, the local federal district 
court rule concerning witness fees, for 
the federal district court closest to 
where the witness appears, will apply. 
For testimony by current NCUA em-
ployees, you must pay witness fees, al-
lowances, and expenses to the General 
Counsel by check made payable to the 
‘‘National Credit Union Administra-
tion’’ within 30 days from receipt of 
NCUA’s billing statement. For the tes-
timony of a former NCUA employee, 
you must pay witness fees, allowances, 
and expenses directly to the former 
employee, in accordance with 28 U.S.C. 
1821 or other applicable statutes. 

(d) Certification of records. The NCUA 
may authenticate or certify records to 
facilitate their use as evidence. If you 
require authenticated records, you 
must request certified copies at least 45 
days before the date they will be need-
ed. The request should be sent to the 
General Counsel. You will be charged a 
certification fee of $5.00 per document. 

(e) Waiver of fees. A waiver or reduc-
tion of any fees in connection with the 
testimony, production, or certification 
or authentication of records may be 
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granted in the discretion of the Gen-
eral Counsel. Waivers will not be grant-
ed routinely. If you request a waiver, 
your request for records or testimony 
must state the reasons why a waiver 
should be granted. 

[62 FR 56054, Oct. 29, 1997, as amended at 65 
FR 63789, Oct. 25, 2000] 

§ 792.48 If my request is granted, what 
restrictions apply? 

(a) Records. The General Counsel may 
impose conditions or restrictions on 
the release of nonpublic records, in-
cluding a requirement that you obtain 
a protective order or execute a con-
fidentiality agreement with the other 
parties in the legal proceeding that 
limits access to and any further disclo-
sure of the nonpublic records. The 
terms of a confidentiality agreement 
or protective order must be acceptable 
to the General Counsel. In cases where 
protective orders or confidentiality 
agreements have already been exe-
cuted, the NCUA may condition the re-
lease of nonpublic records on an 
amendment to the existing protective 
order or confidentiality agreement. 

(b) Testimony. The General Counsel 
may impose conditions or restrictions 
on the testimony of NCUA employees, 
including, for example, limiting the 
areas of testimony or requiring you 
and the other parties to the legal pro-
ceeding to agree that the transcript of 
the testimony will be kept under seal 
or will only be used or made available 
in the particular legal proceeding for 
which you requested the testimony. 
The General Counsel may also require 
you to provide a copy of the transcript 
of the testimony to the NCUA at your 
expense. 

§ 792.49 Definitions. 
Legal proceedings means any matter 

before any federal, state or foreign ad-
ministrative or judicial authority, in-
cluding courts, agencies, commissions, 
boards or other tribunals, involving 
such proceedings as lawsuits, licensing 
matters, hearings, trials, discovery, in-
vestigations, mediation or arbitration. 
When the NCUA is a party to a legal 
proceeding, it will be subject to the ap-
plicable rules of civil procedure gov-
erning production of documents and 
witnesses, however, this subpart will 

still apply to the testimony of former 
NCUA employees. 

NCUA employee means current and 
former officials, members of the Board, 
officers, directors, employees and 
agents of the National Credit Union 
Administration, including contract 
employees and consultants and their 
employees. This definition does not in-
clude persons who are no longer em-
ployed by the NCUA and are retained 
or hired as expert witnesses or agree to 
testify about general matters, matters 
available to the public, or matters with 
which they had no specific involvement 
or responsibility during their employ-
ment. 

Nonpublic records means any NCUA 
records that are exempt from disclo-
sure under § 792.11, the NCUA regula-
tions implementing the provisions of 
the Freedom of Information Act. For 
example, this means records created in 
connection with NCUA’s examination 
and supervision of insured credit 
unions, including examination reports, 
internal memoranda, and correspond-
ence, and, also, records created in con-
nection with NCUA’s enforcement and 
investigatory responsibilities. 

Subpoena means any order, subpoena 
for records or other tangible things or 
for testimony, summons, notice or 
legal process issued in a legal pro-
ceeding. 

Testimony means any written or oral 
statements made by an individual in 
connection with a legal proceeding in-
cluding personal appearances in court 
or at depositions, interviews in person 
or by telephone, responses to written 
interrogatories or other written state-
ments such as reports, declarations, af-
fidavits, or certifications or any re-
sponse involving more than the deliv-
ery of records. 

[62 FR 56054, Oct. 29, 1997, as amended at 65 
FR 63789, Oct. 25, 2000] 

Subpart D—Security Procedures 
for Classified Information 

§ 792.50 Program. 

(a) The NCUA’s Chief Financial Offi-
cer is designated as the person respon-
sible for implementation and oversight 
of NCUA’s program for maintaining the 
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security of confidential information re-
garding national defense and foreign 
relations. The Chief Financial Officer 
receives questions, suggestions and 
complaints regarding all elements of 
this program. The Chief Financial Offi-
cer is solely responsible for changes to 
the program and assures that the pro-
gram is consistent with legal require-
ments. 

(b) The Chief Financial Officer is the 
Agency’s official contact for declas-
sification requests regardless of the 
point of origin of such requests. 

[54 FR 18476, May 1, 1989, as amended at 59 
FR 36042, July 15, 1994; 67 FR 30774, May 8, 
2002; 73 FR 30478, May 28, 2008] 

§ 792.51 Procedures. 
(a) Mandatory review. All declassifica-

tion requests made by a member of the 
public, by a government employee or 
by an agency shall be handled by the 
Chief Financial Officer or the Chief Fi-
nancial Officer’s designee. Under no 
circumstances shall the Chief Finan-
cial Officer refuse to confirm the exist-
ence or nonexistence of a document 
under the Freedom of Information Act 
or the mandatory review provisions of 
other applicable law, unless the fact of 
its existence or nonexistence would 
itself be classifiable under applicable 
law. Although NCUA has no authority 
to classify or declassify information, it 
occasionally handles information clas-
sified by another agency. The Chief Fi-
nancial Officer shall refer all declas-
sification requests to the agency that 
originally classified the information. 
The Chief Financial Officer or the 
Chief Financial Officer’s designee shall 
notify the requesting person or agency 
that the request has been referred to 
the originating agency and that all fur-
ther inquiries and appeals must be 
made directly to the other agency. 

(b) Handling and safeguarding national 
security information. All information 
classified ‘‘Top Secret,’’ ‘‘Secret,’’ and 
‘‘Confidential’’ shall be delivered to the 
Chief Financial Officer or the Chief Fi-
nancial Officer’s designee immediately 
upon receipt. The Chief Financial Offi-
cer shall advise those who may come 
into possession of such information of 
the name of the current designee. If the 
Chief Financial Officer is unavailable, 
the designee shall lock the documents, 

unopened, in the combination safe lo-
cated in the Office of Chief Financial 
Officer. If the Chief Financial Officer 
or the designee is unavailable to re-
ceive such documents, the documents 
shall be delivered to the Chief Finan-
cial Officer of the Office of Human Re-
sources who shall lock them, unopened, 
in the combination safe in the Office of 
Human Resources. Under no cir-
cumstances shall classified materials 
that cannot be delivered to the Chief 
Financial Officer be stored other than 
in the two designated safes. 

(c) Storage. All classified documents 
shall be stored in the combination safe 
located in the Chief Financial Officer’s 
Office, except as provided in paragraph 
(b) of this section. The combination 
shall be known only to the Chief Fi-
nancial Officer and the Chief Financial 
Officer’s designee holding the proper 
security clearance. 

(d) Employee education. The Chief Fi-
nancial Officer shall send a memo to 
every NCUA employee who: 

(1) Has a security clearance and 
(2) May handle classified materials. 

This memo shall describe NCUA proce-
dures for handling, reproducing and 
storing classified documents. The Chief 
Financial Officer shall require each 
such employee to review Executive 
Order 12356. 

(e) Agency terminology. The National 
Credit Union Administration’s Central 
Office shall use the terms ‘‘Top Se-
cret,’’ ‘‘Secret’’ or ‘‘Confidential’’ only 
in relation to materials classified for 
national security purposes. 

[63 FR 14338, Mar. 25, 1998, as amended at 67 
FR 30774, May 8, 2002; 73 FR 30478, May 28, 
2008] 

Subpart E—The Privacy Act 

SOURCE: 54 FR 18476, May 1, 1989, unless 
otherwise noted. Redesignated at 63 FR 14338, 
Mar. 25, 1998. Nomenclature change at 73 FR 
56938, Oct. 1, 2008. 

§ 792.52 Scope. 
This subpart governs requests made 

of NCUA under the Privacy Act (5 
U.S.C. 552a). The regulation applies to 
all records maintained by NCUA which 
contain personal information about an 
individual and some means of identi-
fying the individual, and which are 
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contained in a system of records from 
which information may be retrieved by 
use of an identifying particular; sets 
forth procedures whereby individuals 
may seek and gain access to records 
concerning themselves and request 
amendments of those records; and sets 
forth requirements applicable to NCUA 
employees’ maintaining, collecting, 
using, or disseminating such records. 

§ 792.53 Definitions. 
For purposes of this subpart: 
(a) Individual means a citizen of the 

United States or an alien lawfully ad-
mitted for permanent residence. 

(b) Maintain includes maintain, col-
lect, use, or disseminate. 

(c) Record means any item, collec-
tion, or grouping of information about 
an individual that is maintained by 
NCUA, and that contains the name, or 
an identifying number, symbol, or 
other identifying particular assigned to 
the individual. 

(d) System of records means a group of 
any records under NCUA’s control from 
which information is retrieved by the 
name of the individual or by some 
identifying number, symbol, or other 
identifying particular assigned to the 
individual. 

(e) Routine use means, with respect to 
the disclosure of a record, the use of 
such record for a purpose which is com-
patible with the purpose for which it 
was collected. 

(f) Statistical record means a record in 
a system of records maintained for sta-
tistical research or reporting purposes 
only and not used in whole or in part in 
making any determination about an 
identifiable individual, except as pro-
vided by section 8 of title 13 of the 
United States Code. 

(g) Notice of Systems of Records means 
the annual notice published by NCUA 
in the FEDERAL REGISTER informing 
the public of the existence and char-
acter of the systems of records it main-
tains. The Notice of Systems of 
Records also is available on NCUA’s 
Web site at http://www.ncua.gov. 

(h) System manager means the NCUA 
official responsible for the mainte-
nance, collection, use or distribution of 
information contained in a system of 
records. The system manager for each 
system of records is provided in the 

FEDERAL REGISTER publication of 
NCUA’s annual systems of records no-
tice. 

(i) Working day means Monday 
through Friday excluding legal public 
holidays. 

[54 FR 18476, May 1, 1989, as amended at 73 
FR 56938, Oct. 1, 2008] 

§ 792.54 Procedures for requests per-
taining to individual records in a 
system of records. 

(a) Individuals desiring to know if a 
system of records contains records per-
taining to them, and individuals re-
questing access to records in a system 
of records pertaining to them should 
submit a written request to the appro-
priate system manager as identified in 
the Notice of Systems of Records. An 
individual who does not have access to 
the FEDERAL REGISTER and who is un-
able to determine the appropriate sys-
tem manager to whom to submit a re-
quest may submit a request to the Pri-
vacy Officer, Office of General Counsel, 
National Credit Union Administration, 
1775 Duke Street, Alexandria, VA 22314– 
3428, in which case the request will be 
referred to the appropriate system 
manager. 

(b) Individuals requesting notifica-
tion of, or access to, records should in-
clude the words ‘‘PRIVACY ACT RE-
QUEST’’ on both the letter and, as ap-
propriate, the envelope, cover docu-
ment or subject line; describe the 
record sought; the approximate dates 
covered by the record; and, the systems 
of record in which records are thought 
to be included. Individuals must also 
meet the identification requirements 
in § 792.55. 

[73 FR 56938, Oct. 1, 2008] 

§ 792.55 Times, places, and require-
ments for identification of individ-
uals making requests and identi-
fication of records requested. 

(a) The following standards are appli-
cable to an individual submitting re-
quests either in person or by mail 
under § 792.54: 

(1) Individuals appearing in person, if 
not personally known to the system 
manager responding to the request, 
must present a single document bear-
ing a photograph (such as a passport or 
identification badge) or two items of 
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identification which do not bear a pho-
tograph but do bear both a name and 
address (such as a driver’s license or 
voter registration card); 

(2) Individuals submitting requests 
by mail or written electronic form, 
such as facsimile or e-mail, may estab-
lish identity by a signature, address, 
date of birth, employee identification 
number if any, and one other identifier 
such as a photocopy of driver’s license 
or other document. If inadequate iden-
tifying information is provided, the 
system manager responding to the re-
quest may require further identifying 
information before any notification or 
responsive disclosure. 

(3) Individuals appearing in person or 
submitting requests by mail or written 
electronic form, who cannot provide 
the required documentation or identi-
fication, may provide an unsworn dec-
laration subscribed to as true under 
penalty of perjury. 

(b) The parent or guardian of a minor 
or a person judicially determined to be 
incompetent shall, in addition to estab-
lishing identity of the minor or other 
person as required in paragraph (a) of 
this section, furnish a copy of a birth 
certificate showing parentage or a 
court order establishing guardianship. 

(c) A record may be disclosed to a 
representative of an individual to 
whom the record pertains provided the 
system manager receives written au-
thorization from the individual who is 
the subject of the record. 

(d) An individual seeking to review 
records about that individual may be 
accompanied by another person of their 
own choosing. In such cases, the indi-
vidual seeking access shall be required 
to furnish a written statement author-
izing discussion of that individual’s 
records in the accompanying person’s 
presence. 

(e) In addition to the requirements 
set forth in paragraphs (a), (b) and (c) 
of this section, the published ‘‘Notice 
of System of Records’’ for individual 
systems may include further require-
ments of identification where nec-
essary to retrieve the individual 
records from the system. 

[54 FR 18476, May 1, 1989. Redesignated at 63 
FR 14338, Mar. 25, 1998, as amended at 64 FR 
57365, Oct. 25, 1999; 65 FR 63790, Oct. 25, 2000; 
73 FR 56939, Oct. 1, 2008] 

§ 792.56 Notice of existence of records, 
access decisions and disclosure of 
requested information; time limits. 

(a) The system manager identified in 
the record access procedure section of 
the ‘‘Notice of Systems of Records’’ 
and identified in accordance with 
§ 792.54(a), by an individual seeking no-
tification of, or access to, a record, 
shall be responsible: 

(1) For determining whether access is 
available under the Privacy Act; (2) for 
notifying the requesting individual of 
that determination; and (3) for pro-
viding access to information deter-
mined to be available. In the case of an 
individual access request made in per-
son, information determined to be 
available shall be provided by allowing 
a personal review of the record or por-
tion of a record containing the infor-
mation requested and determined to be 
available, and the individual shall be 
allowed to have a copy of all or any 
portion of available information made 
in a form comprehensible to him. In 
the case of an individual access request 
made by mail, information determined 
to be available shall be provided by 
mail, unless the individual has re-
quested otherwise. 

(b) The following time limits shall be 
applicable to the required determina-
tions, notification and provisions of ac-
cess set forth in paragraph (a) of this 
section: 

(1) A request concerning a single sys-
tem of records which does not require 
consultation with or requisition of 
records from another agency will be re-
sponded to within 20 working days 
after receipt of the request. 

(2) A request requiring requisition of 
records from or consultation with an-
other agency will be responded to with-
in 30 working days of receipt of the re-
quest. 

(3) If a request under paragraphs 
(b)(1) or (2) of this section presents un-
usual difficulties in determining 
whether the records involved are ex-
empt from disclosure, the Privacy Act 
Officer, in the Office of General Coun-
sel, may extend the time period estab-
lished by the regulations by 10 working 
days. 

(c) Nothing in this section shall be 
construed to allow an individual access 
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to any information compiled in reason-
able anticipation of a civil action or 
proceeding, or any information ex-
empted from the access provisions of 
the Privacy Act. 

[54 FR 18476, May 1, 1989, as amended at 59 
FR 36042, July 15, 1994; 64 FR 57365, Oct. 25, 
1999; 65 FR 63790, Oct. 25, 2000] 

§ 792.57 Special procedures: Informa-
tion furnished by other agencies; 
medical records. 

(a) When a request for records or in-
formation from NCUA includes infor-
mation furnished by other Federal 
agencies, the system manager respon-
sible for action on the request shall 
consult with the appropriate agency 
prior to making a decision to disclose 
or refuse access to the record, but the 
decision whether to disclose the record 
shall be made in the first instance by 
the system manager. 

(b) Medical records may be disclosed 
on request to the individuals to whom 
they pertain unless disclosing the med-
ical information directly to the re-
questing individual could have an ad-
verse effect on the individual. Where 
medical information is potentially ad-
verse to the requesting individual, the 
system manager responsible may ad-
vise the requesting individual that the 
medical records will be transmitted 
only to a physician designated in writ-
ing by the individual. 

[54 FR 18476, May 1, 1989. Redesignated at 63 
FR 14338, Mar. 25, 1998, as amended at 65 FR 
63790, Oct. 25, 2000; 73 FR 56939, Oct. 1, 2008] 

§ 792.58 Requests for correction or 
amendment to a record; administra-
tive review of requests. 

(a) An individual may request amend-
ment of a record concerning that indi-
vidual by submitting a written request, 
either in person or by mail, to the sys-
tem manager identified in the Notice 
of Systems of Records. The words 
‘‘PRIVACY ACT—REQUEST TO 
AMEND RECORD’’ should be written 
on the letter and the envelope. The re-
quest must describe the system of 
records containing the record sought to 
be amended, indicate the particular 
record involved, the nature of the cor-
rection sought, and the justification 
for the correction or amendment. An 
individual who does not have access to 

NCUA’s Notice of Systems of Records, 
and to whom the appropriate address is 
otherwise unavailable, may submit a 
request to the Privacy Act Officer, Of-
fice of General Counsel, National Cred-
it Union Administration, 1775 Duke 
Street, Alexandria, Virginia 22314–3428, 
in which case the request will then be 
referred to the appropriate system 
manager. The date of receipt of the re-
quest will be determined as of the date 
of receipt by the system manager. 

(b) Within 10 working days of receipt 
of the request, the appropriate system 
manager shall advise the individual 
that the request has been received. The 
appropriate system manager will 
promptly (under normal cir-
cumstances, not later than 30 working 
days after receipt of the request) advise 
the individual that the record will be 
amended or corrected, or inform the in-
dividual of rejection of the request to 
amend the record, the reason for the 
rejection, and the procedures estab-
lished by § 792.59 for the individual to 
request a review of that rejection. 

[54 FR 18476, May 1, 1989, as amended at 59 
FR 36041, 36042, July 15, 1994; 65 FR 63790, Oct. 
25, 2000; 73 FR 56939, Oct. 1, 2008] 

§ 792.59 Appeal of initial determina-
tion. 

(a) A rejection, in whole or in part, of 
a request to amend or correct a record 
may be appealed to the General Coun-
sel within 30 working days of receipt of 
notice of the rejection. Appeals shall 
be in writing, and shall set forth the 
specific item of information sought to 
be corrected and the documentation 
justifying the correction. Appeals must 
be addressed to the Office of General 
Counsel, National Credit Union Admin-
istration, 1775 Duke Street, Alexandria, 
VA 22314–3428 with the words ‘‘PRI-
VACY ACT—APPEAL’’ written on the 
letter and the envelope. Appeals shall 
be decided within 30 working days of 
receipt unless the General Counsel, for 
good cause, extends such period for an 
additional 30 working days. 

(b) Within the time limits set forth 
in paragraph (a) of this section, the 
General Counsel shall either advise the 
individual of a decision to amend or 
correct the record, or advise the indi-
vidual of a determination that an 
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amendment or correction is not war-
ranted on the facts, in which case the 
individual shall be advised of the right 
to provide for the record a ‘‘Statement 
of Disagreement’’ and of the right to 
further appeal pursuant to the Privacy 
Act. For records under the jurisdiction 
of the Office of Personnel Management, 
appeals will be made pursuant to that 
agency’s regulations. 

(c) If an appeal under this section is 
denied in whole or in part, an indi-
vidual may file a statement of dis-
agreement concisely stating the rea-
son(s) for disagreeing with the denial 
for amendment or correction, and 
clearly identifying each part of any 
record that is disputed. The statement 
must be sent within 30 working days of 
the date of receipt of the notice of Gen-
eral Counsel’s refusal to authorize 
amendment or correction, to the Gen-
eral Counsel, National Credit Union 
Administration, 1775 Duke Street, Al-
exandria, VA 22314–3428. Upon receipt 
of a statement of disagreement in ac-
cordance with this section, the General 
Counsel shall take steps to ensure that 
the statement is included in the sys-
tem of records containing the disputed 
item and that the original item is so 
marked to indicate that there is a 
statement of dispute and where, within 
the system of records, that statement 
may be found. 

(d) When a record has been amended 
or corrected or a statement of disagree-
ment has been furnished, the system 
manger for the system of records con-
taining the record shall, within 30 days 
thereof, advise all prior recipients of 
information to which the amendment 
or statement of disagreement relates 
whose identity can be determined by 
an accounting made as required by the 
Privacy Act of 1974 or any other ac-
counting previously made, of the 
amendment or statement of disagree-
ment. When a statement of disagree-
ment has been furnished, the system 
manager shall also provide any subse-
quent recipient of a disclosure con-
taining information to which the state-
ment relates with a copy of the state-
ment and note the disputed portion of 
the information disclosed. A concise 
statement of the reasons for not mak-
ing the requested amendment may also 
be provided if deemed appropriate. 

(e) If access is denied because of an 
exemption, the individual will be noti-
fied of the right to appeal that deter-
mination to the General Counsel with-
in 30 days after receipt. Appeals will be 
determined within 20 working days. 

[54 FR 18476, May 1, 1989, as amended at 59 
FR 36041, July 15, 1994; 65 FR 63790, Oct. 25, 
2000; 73 FR 56939, Oct. 1, 2008] 

§ 792.60 Disclosure of record to person 
other than the individual to whom 
it pertains. 

No record or item of information con-
cerning an individual which is con-
tained in a system of records main-
tained by NCUA shall be disclosed by 
any means of communication to any 
person, or to another agency, without 
the prior written consent of the indi-
vidual to whom the record or item of 
information pertains, unless the disclo-
sure would be— 

(a) To an employee of the NCUA who 
has need for the record in the perform-
ance of duty; 

(b) Required by the Freedom of Infor-
mation Act; 

(c) For a routine use as described in 
the ‘‘Notice of Systems of Records,’’ 
published in the FEDERAL REGISTER, 
which describes the system of records 
in which the record or item of informa-
tion is contained; 

(d) To the Bureau of the Census for 
purposes of planning or carrying out a 
census or survey or related activity 
pursuant to the provisions of title 13 of 
the United States Code; 

(e) To a recipient who has provided 
the NCUA with advance adequate writ-
ten assurance that the record or item 
will be used soley as a statistical re-
search or reporting record, and the 
record is to be transferred in a form 
that is not individually identifiable; 

(f) To the National Archives and 
Records Administration as a record or 
item which has sufficient historical or 
other value to warrant its continued 
preservation by the United States Gov-
ernment, or for evaluation by the Ar-
chivist of the United States or the des-
ignee of the Archivist to determine 
whether the record has such value; 

(g) To another agency or to an in-
strumentality of any governmental ju-
risdiction within or under the control 
of the United States for a civil or 
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criminal law enforcement activity if 
the activity is authorized by law, and if 
the head of the agency or instrumen-
tality has made a written request to 
NCUA specifying the particular portion 
desired and the law enforcement activ-
ity for which the record or item is 
sought; 

(h) To a person pursuant to a showing 
of compelling circumstances affecting 
the health or safety of an individual if, 
upon such disclosure, notification is 
transmitted to the last known address 
of such individual; 

(i) To either House of Congress, or, to 
the extent of matter within its juris-
diction, any committee or sub-
committee thereof, any joint com-
mittee of Congress or subcommittee of 
any such joint committee; 

(j) To the Comptroller General, or 
any of his authorized representatives, 
in the course of the performance of the 
duties of the Government Account-
ability Office; 

(k) Pursuant to the order of a court 
of competent jurisdiction; or 

(l) To a consumer reporting agency in 
accordance with section 3711(f) of title 
31 of the United States Code (31 U.S.C. 
3711(f)). 

[54 FR 18476, May 1, 1989, as amended at 73 
FR 56939, Oct. 1, 2008] 

§ 792.61 Accounting for disclosures. 
(a) Each system manager identified 

in the ‘‘Notice of Systems of Records’’ 
must establish a system of accounting 
for all disclosures of information or 
records under the Privacy Act made 
outside NCUA. Accounting procedures 
may be established in the least expen-
sive and most convenient form that 
will permit the system manager to ad-
vise individuals, promptly upon re-
quest, of the persons or agencies to 
which records concerning them have 
been disclosed. 

(b) Accounting records, at a min-
imum, shall include the information 
disclosed, the name and address of the 
person or agency to whom disclosure 
was made, and the date of disclosure. 
When records are transferred to the 
National Archives and Records Admin-
istration for storage in records centers, 
the accounting pertaining to those 
records shall be transferred with the 
records themselves. 

(c) Any accounting made under this 
section shall be retained for at least 
five years or the life of the record, 
whichever is longer, after the disclo-
sure for which the accounting is made. 

[54 FR 18476, May 1, 1989, as amended at 73 
FR 56939, Oct. 1, 2008] 

§ 792.62 Requests for accounting for 
disclosures. 

At the time of the request for access 
or correction or at any other time, an 
individual may request an accounting 
of disclosures made of the individual’s 
record outside the NCUA. Request for 
accounting shall be directed to the sys-
tem manager. Any available account-
ing, whether kept in accordance with 
the requirements of the Privacy Act or 
under procedures established prior to 
September 27, 1975, shall be made avail-
able to the individual, except that an 
accounting need not be made available 
if it relates to: 

(a) A disclosure made pursuant to the 
Freedom of Information Act (5 U.S.C. 
552); 

(b) A disclosure made within the 
NCUA; 

(c) A disclosure made to a law en-
forcement agency pursuant to 5 U.S.C. 
552a(b)(7); 

(d) A disclosure which has been ex-
empted from the provisions of 5 U.S.C. 
552a(c)(3) pursuant to 5 U.S.C. 552a (j) 
or (k). 

§ 792.63 Collection of information from 
individuals; information forms. 

(a) The system manager for each sys-
tem of records is responsible for re-
viewing all forms developed and used 
to collect information from or about 
individuals for incorporation into the 
system of records. 

(b) The purpose of the review shall be 
to eliminate any requirement for infor-
mation that is not relevant and nec-
essary to carry out an NCUA function 
and to accomplish the following objec-
tives: 

(1) To ensure that no information 
concerning religion, political beliefs or 
activities, association memberships 
(other than those required for a profes-
sional license), or the exercise of other 
First Amendment rights is required to 
be disclosed unless such requirement of 
disclosure is expressly authorized by 
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statute or by the individual about 
whom the record is maintained, or un-
less pertinent to and within the scope 
of any authorized law enforcement ac-
tivity; 

(2) To ensure that the form or accom-
panying statement makes clear to the 
individual which information by law 
must be disclosed and the authority for 
that requirement, and which informa-
tion is voluntary; 

(3) To ensure that the form or accom-
panying statement makes clear the 
principal purpose or purposes for which 
the information is being collected, and 
states concisely the routine uses that 
will be made of the information; 

(4) To ensure that the form or accom-
panying statement clearly indicates to 
the individual the effects on him or 
her, if any, of refusing to provide some 
or all of the requested information; and 

(5) To ensure that any form request-
ing disclosure of a social security num-
ber, or an accompanying statement, 
clearly advises the individual of the 
statute or regulation requiring disclo-
sure of the number, or clearly advises 
the individual that disclosure is vol-
untary and that no consequence will 
flow from a refusal to disclose it, and 
the uses that will be made of the num-
ber whether disclosed mandatorily or 
voluntarily. 

(c) Any form which does not meet the 
objectives specified in the Privacy Act 
and this section shall be revised to con-
form thereto. 

[54 FR 18476, May 1, 1989, as amended at 73 
FR 56939, Oct. 1, 2008] 

§ 792.64 Contracting for the operation 
of a system of records. 

(a) No NCUA component shall con-
tract for the operation of a system of 
records by or on behalf of the Agency 
without the express approval of the 
NCUA Board. 

(b) Any contract which is approved 
shall continue to ensure compliance 
with the requirements of the Privacy 
Act. The contracting component shall 
have the responsibility for ensuring 
that the contractor complies with the 
contract requirements relating to the 
Privacy Act. 

§ 792.65 Fees. 

(a) Fees pursuant to 5 U.S.C. 
552a(f)(5) shall be assessed for actual 
copies of records provided to individ-
uals on the following basis, unless the 
system manager determining access 
waives the fee because of the inability 
of the individual to pay or the cost of 
collecting the fee exceeds the fee: 

(1) For copies of documents provided, 
copy fees as stated in NCUA’s current 
FOIA fee schedule; and 

(2) For copying information, if any, 
maintained in nondocument form, the 
direct cost to NCUA may be assessed. 

(b) If it is determined that access fees 
chargeable under this section will 
amount to more than $25, and the indi-
vidual has not indicated in advance 
willingness to pay fees as high as are 
anticipated, the individual shall be no-
tified of the amount of the anticipated 
fees before copies are made, and the in-
dividual’s access request shall not be 
considered to have been received until 
receipt by NCUA of written agreement 
to pay. 

[54 FR 18476, May 1, 1989. Redesignated at 63 
FR 14338, Mar. 25, 1998, as amended at 65 FR 
63790, Oct. 25, 2000] 

§ 792.66 Exemptions. 

(a) NCUA maintains several systems 
of records that are exempted from 
some provisions of the Privacy Act. 
The system number and name, descrip-
tion of records contained in the sys-
tem, exempted provisions and reasons 
for exemption are as follows: 

(b)(1) System NCUA–1, entitled ‘‘Em-
ployee Suitability Security Investiga-
tions Containing Adverse Informa-
tion,’’ consists of adverse information 
about NCUA employees that had been 
obtained as a result of routine U.S. Of-
fice of Personnel Management (OPM) 
security investigations. To the extent 
that NCUA maintains records in this 
system pursuant to OPM guidelines 
that may require retrieval of informa-
tion by use of individual identifiers, 
those records are encompassed by and 
included in the OPM Central system of 
records number Central-9 entitled, 
‘‘Personnel Investigations Records,’’ 
and thus are subject to the exemptions 
promulgated by OPM. Additionally, in 
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order to ensure the protection of prop-
erly confidential sources, particularly 
as to those records which are not main-
tained pursuant to such Office of Per-
sonnel Management requirements, the 
records in these systems of records are 
exempted, pursuant to section k(5) of 
the Privacy Act (5 U.S.C. 552a(k)(5)), 
from section (d) of the Act (5 U.S.C. 
552a(d)). To the extent that disclosure 
of a record would reveal the identity of 
a confidential source, NCUA need not 
grant access to that record by its sub-
ject. Information which would reveal a 
confidential source shall, however, 
whenever possible, be extracted or 
summarized in a manner which pro-
tects the source and the summary or 
extract shall be provided to the re-
questing individual. 

(2) System NCUA–8, entitled, ‘‘Inves-
tigative Reports Involving Any Crime 
or Suspicious Activity Against a Credit 
Union, NCUA,’’ consists of investiga-
tory or enforcement records about indi-
viduals suspected of involvement in 
violations of laws or regulations, 
whether criminal or administrative. 
These records are maintained in an 
overall context of general investigative 
information concerning crimes against 
credit unions. To the extent that indi-
vidually identifiable information is 
maintained for purposes of protecting 
the security of any investigations by 
appropriate law enforcement authori-
ties and promoting the successful pros-
ecution of all actual criminal activity, 
the records in this system are exempt-
ed, pursuant to section k(2) of the Pri-
vacy Act (5 U.S.C. 552a (k)(2)), from 
sections (c)(3), (d), (e)(1), (e)(2), 
(e)(4)(G), (e)(4)(H), (f), and (g). The 
records in this system are also exempt-
ed pursuant to section (j)(2) of the Pri-
vacy Act, 5 U.S.C. 552a(j)(2), from sec-
tions (c)(3), (d), (e)(1), (e)(2), (e)(4)(G), 
(e)(4)(H), (f), and (g). Where possible, 
information that would identify a con-
fidential source will be extracted or 
summarized in a manner that protects 
the source and the summary or extract 
will be provided to the requesting indi-
vidual. 

(3) System NCUA–20, entitled, ‘‘Office 
of Inspector General (OIG) Investiga-
tive Records,’’ consists of OIG records 
of closed and pending investigations of 
individuals alleged to have been in-

volved in criminal violations. The 
records in this system are exempted 
pursuant to sections (k)(2) of the Pri-
vacy Act, 5 U.S.C. 552a(k)(2), from sec-
tions (c)(3), (d), (e)(1), (e)(4)(G), 
(e)(4)(H), (e)(4)(I), and (f). The records 
in this system are also exempted pur-
suant to section (j)(2) of the Privacy 
Act, 5 U.S.C. 552a(j)(2), from sections 
(c)(3), (c)(4), (d), (e)(1), (e)(2), (e)(3), and 
(g). NCUA need not make an account-
ing of previous disclosures of a record 
in this system of records available to 
its subject, and NCUA need not grant 
access to any records in this system of 
records by their subject. Further, 
whenever individuals request records 
about themselves and maintained in 
this system of records, the NCUA will 
advise the individuals only that no 
records available to them pursuant to 
the Privacy Act of 1974 have been iden-
tified. However, if review of the record 
reveals that the information contained 
therein has been used or is being used 
to deny the individuals any right, 
privilege or benefit for which they are 
eligible or to which they would other-
wise be entitled under federal law, the 
individuals will be advised of the exist-
ence of the information and will be pro-
vided the information, except to the 
extent disclosure would identify a con-
fidential source. Where possible, infor-
mation which would identify a con-
fidential source will be extracted or 
summarized in a manner which pro-
tects the source and the summary or 
extract will be provided to the request-
ing individual. 

(4) System NCUA–13, entitled, ‘‘Liti-
gation Case Files,’’ consists of inves-
tigatory materials compiled for law en-
forcement purposes. Records in the 
Litigation Case Files system are used 
in connection with the execution of 
NCUA’s legal and enforcement respon-
sibilities. Because the system covers 
investigatory materials compiled for 
law enforcement purposes, it is eligible 
for exemption under subsection (k)(2) 
of the Privacy Act. 5 U.S.C. 552a(k)(2). 
The Litigation Case Files system is ex-
empt from subsections (c)(3), (d), (e)(1), 
(e)(4)(G), (H), (I) and (f) of the Privacy 
Act. 5 U.S.C. 552a (c)(3), (d), (e)(1), 
(e)(4)(G), (H), (I) and (f). However, if an 
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individual is denied any right, privi-
lege, or benefit to which he would oth-
erwise be entitled by federal law, or for 
which he otherwise would be eligible, 
as a result of the maintenance of such 
records, the records or information will 
be made available to him, provided the 
identity of a confidential source is not 
disclosed. NCUA need not make an ac-
counting of previous disclosures of a 
record in this system of records avail-
able to its subject, and NCUA need not 
grant access to any records in this sys-
tem of records by their subject. Fur-
ther, whenever individuals request 
records about themselves and main-
tained in this system of records, the 
NCUA will advise the individuals only 
that no records available to them pur-
suant to the Privacy Act of 1974 have 
been identified. However, if review of 
the record reveals that the information 
contained therein has been used or is 
being used to deny the individuals any 
right, privilege or benefit for which 
they are eligible or to which they 
would otherwise be entitled under fed-
eral law, the individuals will be advised 
of the existence of the information and 
will be provided the information, ex-
cept to the extent disclosure would 
identify a confidential source. Where 
possible, information that would iden-
tify a confidential source will be ex-
tracted or summarized in a manner 
which protects the source and the sum-
mary or extract will be provided to the 
requesting individual. 

(c) For purposes of this section, a 
‘‘confidential source’’ means a source 
who furnished information to the Gov-
ernment under an express promise that 
the identity of the source would re-
main confidential, or, prior to Sep-
tember 27, 1976, under an implied prom-
ise that the identity of the source 
would be held in confidence. 

[54 FR 18476, May 1, 1989, as amended at 60 
FR 31912, June 19, 1995; 64 FR 57365, Oct. 25, 
1999; 65 FR 63790, Oct. 25, 2000; 73 FR 56940, 
Oct. 1, 2008; 75 FR 34623, June 18, 2010] 

§ 792.67 Security of systems of records. 
(a) Each system manager, with the 

approval of the head of that Office, 
shall establish administrative and 
physical controls to insure the protec-
tion of a system of records from unau-
thorized access or disclosure and from 

physical damage or destruction. The 
controls instituted shall be propor-
tional to the degree of sensitivity of 
the records, but at a minimum must 
insure: that records are enclosed in a 
manner to protect them from public 
view; that the area in which the 
records are stored is supervised during 
all business hours to prevent unauthor-
ized personnel from entering the area 
or obtaining access to the records; and 
that the records are inaccessible during 
nonbusiness hours. 

(b) Each system manager, with the 
approval of the head of that Office, 
shall adopt access restriction to insure 
that only those individuals within the 
agency who have a need to have access 
to the records for the performance of 
duty have access. Procedures shall also 
be adopted to prevent accidental access 
to or dissemination of records. 

§ 792.68 Use and collection of Social 
Security numbers. 

The head of each NCUA Office shall 
take such measures as are necessary to 
ensure that employees authorized to 
collect information from individuals 
are advised that individuals may not be 
required without statutory or regu-
latory authorization to furnish Social 
Security numbers, and that individuals 
who are requested to provide Social Se-
curity numbers voluntarily must be ad-
vised that furnishing the number is not 
required and that no penalty or denial 
of benefits will flow from the refusal to 
provide it. 

§ 792.69 Training and employee stand-
ards of conduct with regard to pri-
vacy. 

(a) The Director of the Office of 
Human Resources, with advice from 
the Senior Privacy Act Officer, is re-
sponsible for training NCUA employees 
in the obligations imposed by the Pri-
vacy Act and this subpart. 

(b) The head of each NCUA Office 
shall be responsible for assuring that 
employees subject to that person’s su-
pervision are advised of the provisions 
of the Privacy Act, including the 
criminal penalties and civil liabilities 
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provided therein, and that such em-
ployees are made aware of their respon-
sibilities to protect the security of per-
sonal information, to assure its accu-
racy, relevance, timeliness, and com-
pleteness, to avoid unauthorized disclo-
sure either orally or in writing, and to 
insure that no information system con-
cerning individuals, no matter how 
small or specialized, is maintained 
without public notice. 

(c) With respect to each system of 
records maintained by NCUA, Agency 
employees shall: 

(1) Collect no information of a per-
sonal nature from individuals unless 
authorized to collect it to achieve a 
function or carry out an NCUA respon-
sibility; 

(2) Collect from individuals only that 
information which is necessary to 
NCUA functions or responsibilities; 

(3) Collect information, wherever 
possible, directly from the individual 
to whom it relates; 

(4) Inform individuals from whom in-
formation is collected of the authority 
for collection, the purposes thereof, the 
routine uses that will be made of the 
information, and the effects, both legal 
and practical of not furnishing the in-
formation; 

(5) Not collect, maintain, use, or dis-
seminate information concerning an 
individual’s religious or political be-
liefs or activities or his membership in 
associations or organizations, unless: 

(i) The individual has volunteered 
such information for his own benefit; 

(ii) The information is expressly au-
thorized by statute to be collected, 
maintained, used, or disseminated; or 

(iii) Activities involved are pertinent 
to and within the scope of an author-
ized investigation or adjudication. 

(6) Advise their supervisors of the ex-
istence or contemplated development 
of any record system which retrieves 
information about individuals by indi-
vidual identifier. 

(7) Maintain an accounting, in the 
prescribed form, of all dissemination of 
personal information outside NCUA, 
whether made orally or in writing; 

(8) Disseminate no information con-
cerning individuals outside NCUA ex-
cept when authorized by 5 U.S.C. 552a 
or pursuant to a routine use as set 
forth in the ‘‘routine use’’ section of 

the ‘‘Notice of Systems of Records’’ 
published in the FEDERAL REGISTER. 

(9) Maintain and process information 
concerning individuals with care in 
order to ensure that no inadvertent 
disclosure of the information is made 
either within or outside NCUA; and 

(10) Call to the attention of the prop-
er NCUA authorities any information 
in a system maintained by NCUA 
which is not authorized to be main-
tained under the provisions of the Pri-
vacy Act, including information on 
First Amendment activities, informa-
tion that is inaccurate, irrelevant or so 
incomplete as to risk unfairness to the 
individuals concerned. 

(c) Heads of offices within NCUA 
shall, at least annually, review the 
record systems subject to their super-
vision to ensure compliance with the 
provisions of the Privacy Act. 

[54 FR 18476, May 1, 1989, as amended at 59 
FR 36042, July 15, 1994; 65 FR 63790, Oct. 25, 
2000; 67 FR 30774, May 8, 2002; 73 FR 56940, 
Oct. 1, 2008] 

PART 793—TORT CLAIMS AGAINST 
THE GOVERNMENT 

Subpart A—General 

Sec. 
793.1 Scope of regulations. 

Subpart B—Procedures 

793.2 Administrative claim; when presented; 
place of filing. 

793.3 Administrative claim; who may file. 
793.4 Administrative claims; evidence and 

information to be submitted. 
793.5 Investigation, examination, and deter-

mination of claims. 
793.6 Final denial of claim. 
793.7 Payment of approved claims. 
793.8 Release. 
793.9 Penalties. 
793.10 Limitation of National Credit Union 

Administration’s authority. 

AUTHORITY: 12 U.S.C. 1766. 

SOURCE: 37 FR 5928, Mar. 23, 1972, unless 
otherwise noted. Redesignated at 49 FR 559, 
Jan. 5, 1984. 

Subpart A—General 
§ 793.1 Scope of regulations. 

The regulation in this part shall 
apply only to claims asserted under the 
Federal Tort Claims Act, as amended, 
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28 U.S.C. 2671–2680, accruing on or after 
January 18, 1967, for money damages 
against the United States for damage 
to or loss of property or personal in-
jury or death caused by the negligent 
or wrongful act or omission of any em-
ployee of the National Credit Union 
Administration while acting within the 
scope of his office of employment. 

Subpart B—Procedures 

§ 793.2 Administrative claim; when 
presented; place of filing. 

(a) For purposes of the regulations in 
this part, a claim shall be deemed to 
have been presented when the National 
Credit Union Administration receives, 
at a place designated in paragraph (b) 
of this section, an executed Standard 
Form 95 or other written notification 
of an incident accompanied by a claim 
for money damages in a sum certain 
for damage to or loss of property, for 
personal injury, or for death, alleged to 
have occurred by reason of the inci-
dent. A claim which should have been 
presented to the National Credit Union 
Administration but which was mistak-
enly addressed to or filed with another 
Federal agency, shall be deemed to be 
presented to the National Credit Union 
Administration as of the date that the 
claim is received by the National Cred-
it Union Administration. A claim mis-
takenly addressed to or filed with the 
National Credit Union Administration 
shall forthwith be transferred to the 
appropriate Federal agency, if ascer-
tainable, or returned to the claimant. 

(b) A claim presented in compliance 
with paragraph (a) of this section may 
be amended by the claimant at any 
time prior to final action by the Office 
of General Counsel, National Credit 
Union Administration or prior to the 
exercise of the claimant’s option to 
bring suit under 28 U.S.C. 2675(a). 
Amendments shall be submitted in 
writing and signed by the claimant or 
his duly authorized agent or legal rep-
resentative. Upon the timely filing of 
an amendment to a pending claim, the 
National Credit Union Administration 
shall have 6 months in which to make 
a final disposition of the claim as 
amended and the claimant’s option 
under 28 U.S.C. 2675(a) shall not accrue 

until 6 months after the filing of an 
amendment. 

(c) Forms may be obtained and 
claims may be filed with the regional 
office of the National Credit Union Ad-
ministration having jurisdiction over 
the employee involved in the accident 
or incident, or with the Office of Gen-
eral Counsel, National Credit Union 
Administration, 1775 Duke Street, Al-
exandria, VA 22314–3428. 

[37 FR 5928, Mar. 23, 1972. Redesignated at 49 
FR 559, Jan. 5, 1984, and amended at 59 FR 
36041, July 15, 1994] 

§ 793.3 Administrative claim; who may 
file. 

(a) A claim for injury to or loss of 
property may be presented by the 
owner of the property interest which is 
the subject matter of the claim, his 
duly authorized agent, or his legal rep-
resentative. 

(b) A claim for personal injury may 
be presented by the injured person, his 
duly authorized agent, or his legal rep-
resentative. 

(c) A claim based on death may be 
presented by the executor or adminis-
trator of the decedent’s estate or by 
any other person legally entitled to as-
sert such a claim under applicable 
State law. 

(d) A claim for loss wholly com-
pensated by an insurer with the rights 
of a subrogee may be presented by the 
insurer. A claim for loss partially com-
pensated by an insurer with the rights 
of a subrogee may be presented by the 
insurer or the insured individually, as 
their respective interests appear, or 
jointly. Whenever an insurer presents a 
claim asserting the rights of a 
subrogee, he shall present with his 
claim appropriate evidence that he has 
the rights of a subrogee. 

(e) A claim presented by an agent or 
legal representative shall be presented 
in the name of the claimant, be signed 
by the agent or legal representative, 
show the title or legal capacity of the 
person signing, and be accompanied by 
evidence of his authority to present a 
claim on behalf of the claimant as 
agent, executor, administrator, parent, 
guardian, or other representative. 
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§ 793.4 Administrative claims; evidence 
and information to be submitted. 

(a) Death. In support of a claim based 
on death, the claimant may be required 
to submit the following evidence or in-
formation: 

(1) An authenticated death certifi-
cate or other competent evidence show-
ing the cause of death, date of death, 
and age of the decedent. 

(2) Decedent’s employment or occu-
pation at the time of death, including 
his monthly or yearly salary or earn-
ings (if any), and the duration of his 
last employment or occupation. 

(3) Full names, addresses, birthdates, 
kinship, and marital status of the dece-
dent’s survivors, including those sur-
vivors who were dependent for support 
upon the decedent at the time of his 
death. 

(4) Degree of support afforded by the 
decedent to each survivor dependent 
upon him for support at the time of his 
death. 

(5) Decedent’s general physical and 
mental condition before death. 

(6) Itemized bills for medical and bur-
ial expenses incurred by reason of the 
incident causing death, or itemized re-
ceipts or payments for such expenses. 

(7) If damages for pain and suffering 
before death are claimed, a physician’s 
detailed statement specifying the inju-
ries suffered, duration of pain and suf-
fering, any drugs administered for pain 
and the decedent’s physical condition 
in the interval between injury and 
death. 

(8) Any other evidence or information 
which may have a bearing on the re-
sponsibility of the United States for 
the death or the damages claimed. 

(b) Personal injury. In support of a 
claim based on personal injury, the 
claimant may be required to submit 
the following evidence or information: 

(1) A written report by his attending 
physician or dentist setting forth the 
nature and extent of the injury, nature 
and extent of the treatment, any de-
gree of temporary or permanent dis-
ability, the prognosis, period of hos-
pitalization, and any diminished earn-
ing capacity. In addition, the claimant 
may be required to submit to a phys-
ical and/or mental examination by a 
physician employed or designated by 
the National Credit Union Administra-

tion. A copy or report of the examining 
physician shall be made available to 
the claimant upon the claimant’s writ-
ten request provided that claimant has, 
upon request, furnished the report re-
ferred to in the first sentence of this 
paragraph and has made or agrees to 
make available to the National Credit 
Union Administration any other physi-
cian’s reports previously or thereafter 
made of the physical or mental condi-
tion which is the subject of his claim. 

(2) Itemized bills for medical, dental, 
and hospital expenses incurred, or 
itemized receipts of payment for such 
expenses. 

(3) If the prognosis reveals the neces-
sity for future treatment, a statement 
of expected duration of and expenses 
for such treatment. 

(4) If a claim is made for loss of time 
from employment, a written statement 
from his employer showing actual time 
lost from his employment, whether he 
is a full or part time employee, and 
wages or salary actually lost. 

(5) If a claim is made for loss of in-
come and the claimant is self-em-
ployed, documentary evidence showing 
the amount of earnings actually lost. 

(6) Any other evidence or information 
which may have a bearing on the re-
sponsibility of the United States for 
the personal injury or the damages 
claimed. 

(c) Property damage. In support of a 
claim for damages to or loss of prop-
erty, real or personal, the claimant 
may be required to submit the fol-
lowing information or evidence: 

(1) Proof of ownership. 
(2) A detailed statement of the 

amount claimed with respect to each 
item of property. 

(3) An itemized receipt of payment 
for necessary repairs or itemized writ-
ten estimates of the cost of such re-
pairs. 

(4) A statement listing date of pur-
chase, purchase price, market value of 
the property as of date of damage, and 
salvage value, where repair is not eco-
nomical. 

(5) Any other evidence or information 
which may have a bearing on the re-
sponsibility of the United States for 
the injury to or loss of property or the 
damages claimed. 
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(d) Time limit. All evidence required 
to be submitted by this section shall be 
furnished by the claimant within a rea-
sonable time. Failure of a claimant to 
furnish evidence necessary for a deter-
mination of his claim within 3 months 
after a request therefore has been 
mailed to his last known address may 
be deemed an abandonment of the 
claim. The claim may be thereupon 
disallowed. 

[37 FR 5928, Mar. 23, 1972, as amended at 75 
FR 34623, June 18, 2010] 

§ 793.5 Investigation, examination, and 
determination of claims. 

When a claim is received, the con-
stituent agency out of whose activities 
the claim arose shall make such inves-
tigation as may be necessary or appro-
priate for a determination of the valid-
ity of the claim and thereafter shall 
forward the claim, together with all 
pertinent material, and a recommenda-
tion based on the merits of the case, 
with regard to the allowance or dis-
allowance of the claim, to the Office of 
General Counsel, National Credit 
Union Administration to whom author-
ity has been delegated to adjust, deter-
mine, compromise and settle all claims 
hereunder. 

§ 793.6 Final denial of claim. 
(a) Final denial of an administrative 

claim shall be in writing and sent to 
the claimant, his attorney, or legal 
representative by certified or reg-
istered mail. The notification of final 
denial may include a statement of the 
reasons for the denial and shall include 
a statement that, if the claimant is 
dissatisfied with the action of the Na-
tional Credit Union Administration, he 
may file suit in an appropriate U.S. 
District Court not later than 6 months 
after the date of mailing the notifica-
tion. 

(b) Prior to the commencement of 
suit and prior to the expiration of the 
6-month period after the date of mail-
ing, by certified or registered mail of 
notice of final denial of the claim as 
provided in 28 U.S.C. 2401(b), a claim-
ant, his duly authorized agent, or legal 
representative, may file a written re-
quest with the National Credit Union 
Administration for reconsideration of a 
final denial of a claim under paragraph 

(a) of this section. Upon the timely fil-
ing of a request for reconsideration the 
National Credit Union Administration 
shall have 6 months from the date of 
filing in which to make a final disposi-
tion of the claim and the claimant’s 
option under 28 U.S.C. 2675(a) to bring 
suit shall not accrue until 6 months 
after the filing of a request for recon-
sideration. Final National Credit Union 
Administration action on a request for 
reconsideration shall be effected in ac-
cordance with the provisions of para-
graph (a) of this section. 

§ 793.7 Payment of approved claims. 

(a) Upon allowance of his claim, 
claimant or his duly authorized agent 
shall sign the voucher for payment, 
Standard Form 1145, before payment is 
made. 

(b) When the claimant is represented 
by an attorney, the voucher for pay-
ment (S.F. 1145) shall designate both 
the claimant and his attorney as ‘‘pay-
ees.’’ The check shall be delivered to 
the attorney whose address shall ap-
pear on the voucher. 

§ 793.8 Release. 

Acceptance by the claimant, his 
agent or legal representative, of any 
award, compromise or settlement made 
hereunder, shall be final and conclusive 
on the claimant, his agent or legal rep-
resentative and any other person on 
whose behalf or for whose benefit the 
claim has been presented, and shall 
constitute a complete release of any 
claim against the United States and 
any employee of the Government 
whose act or omission gave rise to the 
claim, by reason of the same subject 
matter. 

§ 793.9 Penalties. 

A person who files a false claim or 
makes a false or fraudulent statement 
in a claim against the United States 
may be liable to a fine of not more 
than $10,000 or to imprisonment of not 
more than 5 years, or both (18 U.S.C. 
287–1001), and, in addition, to a for-
feiture of $2,000 and a penalty of double 
the loss or damage sustained by the 
United States (31 U.S.C. 231). 
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§ 793.10 Limitation on National Credit 
Union Administration’s authority. 

(a) An award, compromise or settle-
ment of a claim hereunder in excess of 
$25,000 shall be effected only with the 
prior written approval of the Attorney 
General or his designee. For purposes 
of this paragraph, a principal claim and 
any derivative or subrogated claim 
shall be treated as a single claim. 

(b) An administrative claim may be 
adjusted, determined, compromised or 
settled hereunder only after consulta-
tion with the Department of Justice 
when, in the opinion of the National 
Credit Union Administration: 

(1) A new precedent or a new point of 
law is involved; or 

(2) A question of policy is or may be 
involved; or 

(3) The United States is or may be 
entitled to indemnity or contribution 
from a third party and the National 
Credit Union Administration is unable 
to adjust the third party claim; or 

(4) The compromise of a particular 
claim, as a practical matter, will or 
may control the disposition of a re-
lated claim in which the amount to be 
paid may exceed $25,000. 

(c) An administrative claim may be 
adjusted, determined, compromised or 
settled only after consultation with 
the Department of Justice when it is 
learned that the United States or any 
employee, agent or cost-plus con-
tractor of the United States is involved 
in litigation based on a claim arising 
out of the same incident or trans-
action. 

PART 794—ENFORCEMENT OF 
NONDISCRIMINATION ON THE 
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE NATIONAL 
CREDIT UNION ADMINISTRATION 

Sec. 
794.101 Purpose. 
794.102 Application. 
794.103 Definitions. 
794.104–794.109 [Reserved] 
794.110 Self-evaluation. 
794.111 Notice. 
794.112–794.129 [Reserved] 
794.130 General prohibitions against dis-

crimination. 
794.131–794.139 [Reserved] 

794.140 Employment. 
794.141–794.148 [Reserved] 
794.149 Program accessibility: Discrimina-

tion prohibited. 
794.150 Program accessibility: Existing fa-

cilities. 
794.151 Program accessibility: New con-

struction and alterations. 
794.152–794.159 [Reserved] 
794.160 Communications. 
794.161–794.169 [Reserved] 
794.170 Compliance procedures. 
794.171–794.999 [Reserved] 

AUTHORITY: 29 U.S.C. 794. 

SOURCE: 51 FR 22889, 22896, June 23, 1986, 
unless otherwise noted. 

§ 794.101 Purpose. 

This part effectuates section 119 of 
the Rehabilitation, Comprehensive 
Services, and Developmental Disabil-
ities Amendments of 1978, which 
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States 
Postal Service. 

§ 794.102 Application. 

This part applies to all programs or 
activities conducted by the agency. 

§ 794.103 Definitions. 

For purposes of this part, the term— 
Assistant Attorney General means the 

Assistant Attorney General, Civil 
Rights Division, United States Depart-
ment of Justice. 

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in, and enjoy the benefits 
of, programs or activities conducted by 
the agency. For example, auxiliary aids 
useful for persons with impaired vision 
include readers, brailled materials, 
audio recordings, telecommunications 
devices and other similar services and 
devices. Auxiliary aids useful for per-
sons with impaired hearing include 
telephone handset amplifiers, tele-
phones compatible with hearing aids, 
telecommunication devices for deaf 
persons (TDD’s), interpreters, 
notetakers, written materials, and 
other similar services and devices. 
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Complete complaint means a written 
statement that contains the complain-
ant’s name and address and describes 
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the 
agency of the nature and date of the al-
leged violation of section 504. It shall 
be signed by the complainant or by 
someone authorized to do so on his or 
her behalf. Complaints filed on behalf 
of classes or third parties shall describe 
or identify (by name, if possible) the 
alleged victims of discrimination. 

Facility means all or any portion of 
buildings, structures, equipment, 
roads, walks, parking lots, rolling 
stock or other conveyances, or other 
real or personal property. 

Handicapped person means any person 
who has a physical or mental impair-
ment that substantially limits one or 
more major life activities, has a record 
of such an impairment, or is regarded 
as having such an impairment. 

As used in this definition, the phrase: 
(1) Physical or mental impairment in-

cludes— 
(i) Any physiological disorder or con-

dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term physical or mental 
impairment includes, but is not limited 
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing 
impairments, cerebral palsy, epilepsy, 
muscular dystrophy, multiple sclerosis, 
cancer, heart disease, diabetes, mental 
retardation, emotional illness, and 
drug addiction and alocoholism. 

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working. 

(3) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 

limits one or more major life activi-
ties. 

(4) Is regarded as having an impairment 
means— 

(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but is treated by 
the agency as constituting such a limi-
tation; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition 
but is treated by the agency as having 
such an impairment. 

Historic preservation programs means 
programs conducted by the agency that 
have preservation of historic properties 
as a primary purpose. 

Historic properties means those prop-
erties that are listed or eligible for 
listing in the National Register of His-
toric Places or properties designated as 
historic under a statute of the appro-
priate State or local government body. 

Qualified handicapped person means— 
(1) With respect to preschool, elemen-

tary, or secondary education services 
provided by the agency, a handicapped 
person who is a member of a class of 
persons otherwise entitled by statute, 
regulation, or agency policy to receive 
education services from the agency. 

(2) With respect to any other agency 
program or activity under which a per-
son is required to perform services or 
to achieve a level of accomplishment, a 
handicapped person who meets the es-
sential eligibility requirements and 
who can acheive the purpose of the pro-
gram or activity without modifications 
in the program or activity that the 
agency can demonstrate would result 
in a fundamental alteration in its na-
ture; 

(3) With respect to any other pro-
gram or activity, a handicapped person 
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or 
activity; and 

(4) Qualified handicapped person is de-
fined for purposes of employment in 29 
CFR 1613.702(f), which is made applica-
ble to this part by § 794.140. 
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Section 504 means section 504 of the 
Rehabilitation Act of 1973 (Pub. L. 93– 
112, 87 Stat. 394 (29 U.S.C. 794)), as 
amended by the Rehabilitation Act 
Amendments of 1974 (Pub. L. 93–516, 88 
Stat. 1617), and the Rehabilitation, 
Comprehensive Services, and Develop-
mental Disabilities Amendments of 
1978 (Pub. L. 95–602, 92 Stat. 2955). As 
used in this part, section 504 applies 
only to programs or activities con-
ducted by Executive agencies and not 
to federally assisted programs. 

Substantial impairment means a sig-
nificant loss of the integrity of finished 
materials, design quality, or special 
character resulting from a permanent 
alteration. 

§§ 794.104–794.109 [Reserved] 

§ 794.110 Self-evaluation. 
(a) The agency shall, by August 24, 

1987, evaluate its current policies and 
practices, and the effects thereof, that 
do not or may not meet the require-
ments of this part, and, to the extent 
modification of any such policies and 
practices is required, the agency shall 
proceed to make the necessary modi-
fications. 

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments 
(both oral and written). 

(c) The agency shall, until three 
years following the completion of the 
self-evaluation, maintain on file and 
make available for public inspection: 

(1) A description of areas examined 
and any problems identified, and 

(2) A description of any modifications 
made. 

§ 794.111 Notice. 
The agency shall make available to 

employees, applicants, participants, 
beneficiaries, and other interested per-
sons such information regarding the 
provisions of this part and its applica-
bility to the programs or activities 
conducted by the agency, and make 
such information available to them in 
such manner as the head of the agency 
finds necessary to apprise such persons 
of the protections against discrimina-

tion assured them by section 504 and 
this regulation. 

§§ 794.112–794.129 [Reserved] 

§ 794.130 General prohibitions against 
discrimination. 

(a) No qualified handicapped person 
shall, on the basis of handicap, be ex-
cluded from participation in, be denied 
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the 
agency. 

(b)(1) The agency, in providing any 
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the 
basis of handicap— 

(i) Deny a qualified handicapped per-
son the opportunity to participate in 
or benefit from the aid, benefit, or 
service; 

(ii) Afford a qualified handicapped 
person an opportunity to participate in 
or benefit from the aid, benefit, or 
service that is not equal to that af-
forded others; 

(iii) Provide a qualified handicapped 
person with an aid, benefit, or service 
that is not as effective in affording 
equal opportunity to obtain the same 
result, to gain the same benefit, or to 
reach the same level of achievement as 
that provided to others; 

(iv) Provide different or separate aid, 
benefits, or services to handicapped 
persons or to any class of handicapped 
persons than is provided to others un-
less such action is necessary to provide 
qualified handicapped persons with aid, 
benefits, or services that are as effec-
tive as those provided to others; 

(v) Deny a qualified handicapped per-
son the opportunity to participate as a 
member of planning or advisory boards; 
or 

(vi) Otherwise limit a qualified 
handicapped person in the enjoyment 
of any right, privilege, advantage, or 
opportunity enjoyed by others receiv-
ing the aid, benefit, or service. 

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or 
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or 
activities. 

VerDate Mar<15>2010 13:53 Feb 20, 2013 Jkt 229041 PO 00000 Frm 01042 Fmt 8010 Sfmt 8010 Q:\12\12V7.TXT ofr150 PsN: PC150



1033 

National Credit Union Administration § 794.150 

(3) The agency may not, directly or 
through contractual or other 
arrangments, utilize criteria or meth-
ods of administration the purpose or ef-
fect of which would— 

(i) Subject qualified handicapped per-
sons to discrimination on the basis of 
handicap; or 

(ii) Defeat or substantially impair ac-
complishment of the objectives of a 
program activity with respect to 
handicapped persons. 

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would— 

(i) Exclude handicapped persons 
from, deny them the benefits of, or oth-
erwise subject them to discrimination 
under any program or activity con-
ducted by the agency; or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of a program or activity with respect 
to handicapped persons. 

(5) The agency, in the selection of 
procurement contractors, may not use 
criteria that subject qualified handi-
capped persons to discrimination on 
the basis of handicap. 

(6) The agency may not administer a 
licensing or certification program in a 
manner that subjects qualified handi-
capped persons to discrimination on 
the basis of handicap, nor may the 
agency establish requirements for the 
programs or activities of licensees or 
certified entities that subject qualified 
handicapped persons to discrimination 
on the basis of handicap. However, the 
programs or activities of entities that 
are licensed or certified by the agency 
are not, themselves, covered by this 
part. 

(c) The exclusion of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or Execu-
tive order to handicapped persons or 
the exclusion of a specific class of 
handicapped persons from a program 
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by 
this part. 

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs 
of qualified handicapped persons. 

§§ 794.131–794.139 [Reserved] 

§ 794.140 Employment. 
No qualified handicapped person 

shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity 
conducted by the agency. The defini-
tions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791), as established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613, shall 
apply to employment in federally con-
ducted programs or activities. 

§§ 794.141–794.148 [Reserved] 

§ 794.149 Program accessibility: Dis-
crimination prohibited. 

Except as otherwise provided in 
§ 794.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by 
handicapped persons, be denied the 
benefits of, be excluded from participa-
tion in, or otherwise be subjected to 
discrimination under any program or 
activity conducted by the agency. 

§ 794.150 Program accessibility: Exist-
ing facilities. 

(a) General. The agency shall operate 
each program or activity so that the 
program or activity, when viewed in its 
entirety, is readily accessible to and 
usable by handicapped persons. This 
paragraph does not— 

(1) Necessarily require the agency to 
make each of its existing facilities ac-
cessible to and usable by handicapped 
persons; 

(2) In the case of historic preserva-
tion programs, require the agency to 
take any action that would result in a 
substantial impairment of significant 
historic features of an historic prop-
erty; or 

(3) Require the agency to take any 
action that it can demonstrate would 
result in a fundamental alteration in 
the nature of a program or activity or 
in undue financial and administrative 
burdens. In those circumstances where 
agency personnel believe that the pro-
posed action would fundamentally 
alter the program or activity or would 
result in undue financial and adminis-
trative burdens, the agency has the 
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burden of proving that compliance with 
§ 794.150(a) would result in such alter-
ation or burdens. The decision that 
compliance would result in such alter-
ation or burdens must be made by the 
agency head or his or her designee 
after considering all agency resources 
available for use in the funding and op-
eration of the conducted program or 
activity, and must be accompanied by 
a written statement of the reasons for 
reaching that conclusion. If an action 
would result in such an alteration or 
such burdens, the agency shall take 
any other action that would not result 
in such an alteration or such burdens 
but would nevertheless ensure that 
handicapped persons receive the bene-
fits and services of the program or ac-
tivity. 

(b) Methods—(1) General. The agency 
may comply with the requirements of 
this section through such means as re-
design of equipment, reassignment of 
services to accessible buildings, assign-
ment of aides to beneficiaries, home 
visits, delivery of services at alternate 
accessible sites, alteration of existing 
facilities and construction of new fa-
cilities, use of accessible rolling stock, 
or any other methods that result in 
making its programs or activities read-
ily accessible to and usable by handi-
capped persons. The agency is not re-
quired to make structural changes in 
existing facilities where other methods 
are effective in achieving compliance 
with this section. The agency, in mak-
ing alterations to existing buildings, 
shall meet accessibility requirements 
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151–4157), and any regula-
tions implementing it. In choosing 
among available methods for meeting 
the requirements of this section, the 
agency shall give priority to those 
methods that offer programs and ac-
tivities to qualified handicapped per-
sons in the most integrated setting ap-
propriate. 

(2) Historic preservation programs. In 
meeting the requirements of § 794.150(a) 
in historic preservation programs, the 
agency shall give priority to methods 
that provide physical access to handi-
capped persons. In cases where a phys-
ical alteration to an historic property 
is not required because of § 794.150(a)(2) 

or (a)(3), alternative methods of 
achieving program accessibility in-
clude— 

(i) Using audio-visual materials and 
devices to depict those portions of an 
historic property that cannot other-
wise be made accessible; 

(ii) Assigning persons to guide handi-
capped persons into or through por-
tions of historic properties that cannot 
otherwise be made accessible; or 

(iii) Adopting other innovative meth-
ods. 

(c) Time period for compliance. The 
agency shall comply with the obliga-
tions established under this section by 
October 21, 1986, except that where 
structural changes in facilities are un-
dertaken, such changes shall be made 
by August 22, 1989, but in any event as 
expeditiously as possible. 

(d) Transition plan. In the event that 
structural changes to facilities will be 
undertaken to achieve program acces-
sibility, the agency shall develop, by 
February 23, 1987, a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall 
provide an opportunity to interested 
persons, including handicapped persons 
or organizations representing handi-
capped persons, to participate in the 
development of the transition plan by 
submitting comments (both oral and 
written). A copy of the transition plan 
shall be made available for public in-
spection. The plan shall, at a min-
imum— 

(1) Identify physical obstacles in the 
agency’s facilities that limit the acces-
sibility of its programs or activities to 
handicapped persons; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve compli-
ance with this section and, if the time 
period of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran-
sition period; and 

(4) Indicate the official responsible 
for implementation of the plan. 

§ 794.151 Program accessibility: New 
construction and alterations. 

Each building or part of a building 
that is constructed or altered by, on 
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behalf of, or for the use of the agency 
shall be designed, constructed, or al-
tered so as to be readily accessible to 
and usable by handicapped persons. 
The definitions, requirements, and 
standards of the Architectural Barriers 
Act (42 U.S.C. 4151–4157), as established 
in 41 CFR 101–19.600 to 101–19.607, apply 
to buildings covered by this section. 

§§ 794.152–794.159 [Reserved] 

§ 794.160 Communications. 
(a) The agency shall take appropriate 

steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and 
members of the public. 

(1) The agency shall furnish appro-
priate auxiliary aids where necessary 
to afford a handicapped person an equal 
opportunity to participate in, and 
enjoy the benefits of, a program or ac-
tivity conducted by the agency. 

(i) In determining what type of auxil-
iary aid is necessary, the agency shall 
give primary consideration to the re-
quests of the handicapped person. 

(ii) The agency need not provide indi-
vidually prescribed devices, readers for 
personal use or study, or other devices 
of a personal nature. 

(2) Where the agency communicates 
with applicants and beneficiaries by 
telephone, telecommunication devices 
for deaf person (TDD’s) or equally ef-
fective telecommunication systems 
shall be used. 

(b) The agency shall ensure that in-
terested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, ac-
tivities, and facilities. 

(c) The agency shall provide signage 
at a primary entrance to each of its in-
accessible facilities, directing users to 
a location at which they can obtain in-
formation about accessible facilities. 
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility. 

(d) This section does not require the 
agency to take any action that it can 
demonstrate would result in a funda-
mental alteration in the nature of a 
program or activity or in undue finan-
cial and adminstrative burdens. In 
those circumstances where agency per-

sonnel believe that the proposed action 
would fundamentally alter the program 
or activity or would result in undue fi-
nancial and administrative burdens, 
the agency has the burden of proving 
that compliance with § 794.160 would re-
sult in such alteration or burdens. The 
decision that compliance would result 
in such alteration or burdens must be 
made by the agency head or his or her 
designee after considering all agency 
resources available for use in the fund-
ing and operation of the conducted pro-
gram or activity, and must be accom-
panied by a written statement of the 
reasons for reaching that conclusion. If 
an action required to comply with this 
section would result in such an alter-
ation or such burdens, the agency shall 
take any other action that would not 
result in such an alteration or such 
burdens but would nevertheless ensure 
that, to the maximum extent possible, 
handicapped persons receive the bene-
fits and services of the program or ac-
tivity. 

§§ 794.161–794.169 [Reserved] 

§ 794.170 Compliance procedures. 

(a) Except as provided in paragraph 
(b) of this section, this section applies 
to all allegations of discrimination on 
the basis of handicap in programs or 
activities conducted by the agency. 

(b) The agency shall process com-
plaints alleging violations of section 
504 with respect to employment accord-
ing to the procedures established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation 
Act of 1973 (29 U.S.C. 791). 

(c) The Director, Office of Adminis-
tration, shall be responsible for coordi-
nating implementation of this section. 
Complaints may be sent to NCUA, 1776 
G Street NW., Room 7261, Washington, 
DC 20456. 

(d) The agency shall accept and in-
vestigate all complete complaints for 
which it has jurisdiction. All complete 
complaints must be filed within 180 
days of the alleged act of discrimina-
tion. The agency may extend this time 
period for good cause. 

VerDate Mar<15>2010 13:53 Feb 20, 2013 Jkt 229041 PO 00000 Frm 01045 Fmt 8010 Sfmt 8010 Q:\12\12V7.TXT ofr150 PsN: PC150



1036 

12 CFR Ch. VII (1–1–13 Edition) §§ 794.171–794.999 

(e) If the agency receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity. 

(f) The agency shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151–4157), or section 502 of 
the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 792), is not readily 
accessible to and usable by handi-
capped persons. 

(g) Within 180 days of the receipt of a 
complete complaint for which it has ju-
risdiction, the agency shall notify the 
complainant of the results of the inves-
tigation in a letter containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; and 

(3) A notice of the right to appeal. 
(h) Appeals of the findings of fact and 

conclusions of law or remedies must be 
filed by the complainant within 90 days 
of receipt from the agency of the letter 
required by § 794.170(g). The agency 
may extend this time for good cause. 

(i) Timely appeals shall be accepted 
and processed by the head of the agen-
cy. 

(j) The head of the agency shall no-
tify the complainant of the results of 
the appeal within 60 days of the receipt 
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant, 
he or she shall have 60 days from the 
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal. 

(k) The time limits cited in para-
graphs (g) and (j) of this section may be 
extended with the permission of the 
Assistant Attorney General. 

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 
the final determination may not be 
delegated to another agency. 

[51 FR 22889, 22896, June 23, 1986, as amended 
at 51 FR 22889, June 23, 1986; 59 FR 36042, July 
15, 1994] 

§§ 794.171–794.999 [Reserved] 

PART 796—POST-EMPLOYMENT RE-
STRICTIONS FOR CERTAIN NCUA 
EXAMINERS 

Sec. 
796.1 What is the purpose and scope of this 

part? 
796.2 Who is considered a senior examiner of 

the NCUA? 
796.3 What special post-employment restric-

tions apply to senior examiners? 
796.4 When do these special restrictions be-

come effective and may they be waived? 
796.5 What are the penalties for violating 

these special post-employment restric-
tions? 

796.6 What other definitions and rules of 
construction apply for purposes of this 
part? 

AUTHORITY: 12 U.S.C. 1786(w). 

SOURCE: 70 FR 72703, Dec. 7, 2005, unless 
otherwise noted. 

§ 796.1 What is the purpose and scope 
of this part? 

This part identifies those National 
Credit Union Administration (NCUA) 
employees who are subject to the spe-
cial, post-employment restrictions in 
section 1786(w) of the Act and imple-
ments those restrictions as they apply 
to NCUA employees. 

§ 796.2 Who is considered a senior ex-
aminer of the NCUA? 

For purposes of this part, an NCUA 
employee is considered to be the ‘‘sen-
ior examiner’’ for a federally insured 
credit union if the employee— 

(a) Has been authorized by NCUA to 
conduct examinations or inspections of 
federally insured credit unions on be-
half of NCUA; 

(b) Has continuing, broad, and lead 
responsibility for examining or in-
specting that federally insured credit 
union; 

(c) Routinely interacts with officers 
or employees of that federally insured 
credit union; and 

(d) Devotes a substantial portion of 
his or her time to supervising or exam-
ining that federally insured credit 
union. 
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§ 796.3 What special post-employment 
restrictions apply to senior exam-
iners? 

(a) Senior examiners of federally in-
sured credit unions. An officer or em-
ployee of the NCUA who performs work 
(onsite or offsite) as the senior exam-
iner of a federally insured credit union 
for a total of two or more months dur-
ing the last 12 months of individual’s 
employment with NCUA may not, 
within one year after leaving NCUA 
employment, knowingly accept com-
pensation as an employee, officer, di-
rector, or consultant from that credit 
union. 

(b) Example. An NCUA resident cor-
porate credit union examiner assigned 
to work at a federally insured, cor-
porate credit union for two or more 
months during the last 12 months of 
that individual’s employment with 
NCUA will be subject to the one-year 
prohibition of this section. 

§ 796.4 When do these special restric-
tions become effective and may 
they be waived? 

The post-employment restrictions in 
section 1786(w) of the Act and § 796.3 do 
not apply to any current or former 
NCUA employee, if: 

(a) The individual ceased to be an 
NCUA employee on or before December 
17, 2005; or 

(b) The Chairman of the NCUA Board 
certifies in writing and on a case-by- 
case basis that granting the senior ex-
aminer a waiver of the restrictions 
would not affect the integrity of the 
NCUA’s supervisory program. 

§ 796.5 What are the penalties for vio-
lating these special post-employ-
ment restrictions? 

(a) Penalties under section 1786(w)(5) of 
the Act. An NCUA senior examiner who 
violates the post-employment restric-
tions set forth in § 796.3 can be: 

(1) Removed from participating in 
the affairs of the relevant credit union 
and prohibited from participating in 
the affairs of any federally insured 
credit union for a period of up to five 
years; and, alternatively, or in addi-
tion, 

(2) Assessed a civil monetary penalty 
of not more than $250,000. 

(b) Other penalties. The penalties in 
paragraph (a) of this section are not ex-
clusive, and a senior examiner who vio-
lates the restrictions in § 796.3 also may 
be subject to other administrative, 
civil, and criminal remedies and pen-
alties as provided in law. 

§ 796.6 What other definitions and 
rules of construction apply for pur-
poses of this part? 

For purposes of this part, a person 
shall be deemed to act as a 
‘‘consultant’’ for a federally insured 
credit union or other company only if 
the person works directly on matters 
for, or on behalf of, such credit union. 
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797.25 Recovery from final check or other 
payments due a separated employee. 

AUTHORITY: 12 U.S.C. 1752a; 5 U.S.C. 5514; 31 
U.S.C. 3711, 3716, 3720A, 3720D. 

SOURCE: 73 FR 11341, Mar. 3, 2008, unless 
otherwise noted. 

Subpart A—Scope, Purpose, Defi-
nitions and Delegation of Au-
thority 

§ 797.1 Scope. 
This part establishes NCUA proce-

dures for the collection of certain debts 
owed to the United States. 

(a) This part applies to collections by 
NCUA from: 

(1) Federal employees who are in-
debted to NCUA; 

(2) Employees of NCUA who are in-
debted to other agencies or NCUA; and 

(3) Former federal employees who are 
indebted to NCUA. 

(b) This part does not apply: 
(1) To debts or claims arising under 

the Internal Revenue Code of 1986 
(Title 26, U.S. Code), the Social Secu-
rity Act (42 U.S.C. 301 et seq.), or the 
tariff laws of the United States; 

(2) To a situation to which the Con-
tract Disputes Act (41 U.S.C. 601 et seq.) 
applies; 

(3) In any case where collection of a 
debt is explicitly provided for or pro-
hibited by another statute; 

(4) To debts owed to or payments 
made by NCUA in connection with 
NCUA’s conservatorship, liquidation, 
supervision, enforcement, or insurance 
responsibilities pursuant to 12 U.S.C. 
1786 and 1787, nor does it limit or affect 
NCUA’s authority with respect to debts 
and/or claims pursuant to 12 U.S.C. 
1752(a) and 1766. 

(c) Nothing in this part precludes the 
compromise, suspension, or termi-
nation of collection actions, where ap-
propriate, under standards imple-
menting the Debt Collection Improve-
ment Act (DCIA) (31 U.S.C. 3711 et seq.), 
the Federal Claims Collection Stand-
ards (FCCS) (31 CFR parts 900 through 
904); or any other applicable law. 

§ 797.2 Purpose. 
(a) The purpose of this part is to im-

plement federal statutes and regu-
latory standards authorizing NCUA to 

collect debts owed to the United 
States. This part is consistent with the 
following federal statutes and regula-
tions: 

(1) DCIA at 31 U.S.C. 3711 (collection 
and compromise of claims); section 3716 
(administrative offset), and section 3717 
(interest and penalty on claims). 

(2) 5 U.S.C. 5514 (salary offset); 
(3) 5 U.S.C. 5584 (waiver of claims for 

overpayment); 
(4) 31 CFR parts 900 through 904 

(FCCS); 
(5) 5 CFR part 550, subpart K (salary 

offset); 
(6) 31 U.S.C. 3720D, 31 CFR 285.11 (ad-

ministrative wage garnishment); and 
(7) 5 CFR 831.1801 through 1808 (U.S. 

Office of Personnel Management (OPM) 
offset). 

(b) Collectively, these statutes and 
regulations prescribe the manner in 
which federal agencies should proceed 
to establish the existence and validity 
of debts owed to the federal govern-
ment and describe the remedies avail-
able to agencies to offset valid debts. 

§ 797.3 Definitions. 

Except where the context clearly in-
dicates otherwise or where the term is 
defined elsewhere in this subpart, the 
following definitions shall apply to this 
subpart. 

(a) Administrative offset, as defined 
in 31 U.S.C. 3701(a)(1), means with-
holding money payable by the United 
States government to, or held by the 
government for, a person to satisfy a 
debt the person owes the government. 

(b) Agency means a department, 
agency, or instrumentality in the Ex-
ecutive, Judicial, or Legislative branch 
of the government. 

(c) Claim or debt means money or 
property owed by a person or entity to 
an agency of the federal government. A 
‘‘claim’’ or ‘‘debt’’ includes amounts 
due the government, fees, services, 
overpayments, penalties, damages, in-
terest, fines and forfeitures. For pur-
poses of this part, a debt owed to NCUA 
constitutes a debt owed to the federal 
government. 

(d) Claim certification means a cred-
itor agency’s written request to a pay-
ing agency to effect an administrative 
or salary offset. 
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(e) Creditor agency means an agency 
to which a claim or debt is owed. 

(f) Debtor means the person or entity 
owing money to the federal govern-
ment. 

(g) Disposable pay means that part of 
current basic pay or other authorized 
pay remaining after the deduction of 
any amount required by law to be with-
held. NCUA shall allow the deductions 
described in 5 CFR 581.105(b) through 
(f). 

(h) Employee means a current em-
ployee of NCUA or another agency. 

(i) FCCS means the Federal Claims 
Collection Standards published in 31 
CFR part 900. 

(j) Hearing official means an indi-
vidual who is authorized to conduct a 
hearing with respect to the existence 
or amount of a debt claimed and issue 
a final decision on the basis of such 
hearing. A hearing official may not be 
under the supervision or control of 
NCUA when NCUA is the creditor agen-
cy. 

(k) NCUA means the National Credit 
Union Administration. 

(l) Paying agency means an agency of 
the federal government owing money 
to a debtor against which an adminis-
trative or salary offset can be effected. 

(m) Salary offset means an adminis-
trative offset to collect a debt under 5 
U.S.C. 5514 by deductions at one or 
more officially established pay inter-
vals from the current pay account of a 
debtor. 

(n) Waiver means the cancellation, 
remission, forgiveness, or nonrecovery 
of a debt allegedly owed by an em-
ployee to NCUA or another agency as 
permitted or required by 5 U.S.C. 5584 
or any other law. 

§ 797.4 Delegation of authority. 

Authority to conduct the following 
activities is delegated to the Executive 
Director to: 

(a) Initiate and carry out the debt 
collection process on behalf of NCUA, 
in accordance with the FCCS; 

(b) Accept or reject compromise of-
fers, suspend, terminate or waive col-
lection actions to the full extent of 
NCUA’s legal authority under 12 U.S.C. 
1752(a) and 1789; 31 U.S.C. 3711, and any 
other applicable statute or regulation. 

(c) Report to consumer reporting 
agencies certain data pertaining to de-
linquent debts, where appropriate; 

(d) Use offset procedures, including 
administrative and salary offset, to 
collect debts; and 

(e) Take any other action necessary 
to promptly and effectively collect 
debts owed to the government in ac-
cordance with the policies contained 
herein and as otherwise provided by 
law. 

Subpart B—Administrative Offset 

§ 797.5 Authority and scope. 

NCUA may collect a debt owed to the 
federal government from a person, or-
ganization, or other entity by adminis-
trative offset, pursuant to 31 U.S.C. 
3716, where: 

(a) The debt is certain in amount; 
(b) Administrative offset is feasible, 

desirable, and not otherwise prohib-
ited; 

(c) The applicable statute of limita-
tions has not expired; and 

(d) Administrative offset is in the 
best interest of the federal govern-
ment. 

§ 797.6 Administrative offset prior to 
completion of procedures. 

Prior to the completion of the proce-
dures described in § 797.7, NCUA may ef-
fect administrative offset if failure to 
offset would substantially prejudice its 
ability to collect the debt, and if the 
time before the payment is to be made 
does not reasonably permit completion 
of the procedures described in § 797.7. 
Such prior administrative offset shall 
be followed promptly by the comple-
tion of the procedures described in 
§ 797.7. 

§ 797.7 Procedures. 
Prior to collecting any debt by ad-

ministrative offset or referring such 
claim to another agency for collection 
through administrative offset, NCUA 
shall provide the debtor with a written 
Notice of Intent to Collect by Adminis-
trative Offset (the Notice) at least 30 
calendar days before administrative 
offset is to commence. 

The Notice shall provide the fol-
lowing information: 
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(a) The nature and amount of the 
debt, the intention of NCUA to collect 
the debt through administrative offset, 
and a statement of the rights of the 
debtor under this section, including the 
right to request a waiver under 5 U.S.C. 
5584; 

(b) An opportunity to inspect and 
copy the records of NCUA related to 
the debt or receive copies if personal 
inspection is impractical; 

(c) The payment due date, which 
shall be 30 calendar days from the date 
after receipt of the initial demand for 
payment; 

(d) An opportunity for the debtor to 
obtain a review of the determination of 
indebtedness. Any request for review 
by the debtor shall be in writing and 
shall be submitted to NCUA within 15 
calendar days after receipt of the No-
tice. NCUA may waive the time limits 
for requesting review for good cause 
shown by the debtor. NCUA shall pro-
vide the debtor with a reasonable op-
portunity for an oral hearing when: 

(1) An applicable statute authorizes 
or requires NCUA to consider waiver of 
the indebtedness involved, the debtor 
requests waiver of the indebtedness, 
and the waiver determination turns on 
an issue of credibility or veracity; or 

(2) The debtor requests reconsider-
ation of the debt and NCUA determines 
that the question of the indebtedness 
cannot be resolved by review of the 
documentary evidence, as for example, 
when the validity of the debt turns on 
an issue of credibility or veracity. Un-
less otherwise required by law, an oral 
hearing under this subpart is not re-
quired to be a formal evidentiary hear-
ing, although NCUA shall document all 
significant matters discussed at the 
hearing. In those cases where an oral 
hearing is not required by this subpart, 
NCUA shall make its determination on 
the request for waiver or reconsider-
ation based upon a review of the writ-
ten record. 

(e) An opportunity to enter into a 
written agreement for the repayment 
of the amount of the claim at the dis-
cretion of NCUA; 

(f) That charges for interest, pen-
alties, and administrative costs will be 
assessed against the debtor, in accord-
ance with 31 U.S.C. 3717, if payment is 

not received by the payment due date, 
unless excused by the FCCS; 

(g) That if the debtor has not entered 
into an agreement with NCUA to pay 
the debt, has not requested NCUA to 
review the debt, or has not paid the 
debt by the payment due date, NCUA 
intends to collect the debt by all le-
gally available means; 

(h) The name and address of the Ex-
ecutive Director whom the debtor shall 
send all correspondence relating to the 
debt; and 

(i) Other information, as may be ap-
propriate. 

§ 797.8 Right to agency review. 
(a) If the debtor disputes the claim, 

the debtor may request a review of 
NCUA’s determination of the existence 
of the debt or of the amount of the 
debt. If only part of the claim is dis-
puted, the undisputed portion should 
be paid by the payment due date. 

(b) To obtain a review, the debtor 
shall submit a written request for re-
view to the Executive Director within 
15 calendar days after receipt of the 
Notice. The debtor’s request for review 
shall state the basis on which the 
claim is disputed. 

(c) The NCUA shall promptly notify 
the debtor, in writing, that the NCUA 
has received the request for review. 
The NCUA shall conduct its review of 
the claim in accordance with § 797.9. 

§ 797.9 Review procedures. 
(a) Unless an oral hearing is required 

by § 797.7(d), NCUA’s review shall be a 
review of the written record of the 
claim. 

(b) If an oral hearing is required, 
NCUA shall provide the debtor with a 
reasonable opportunity for such a hear-
ing. The oral hearing, however, shall 
not be an adversarial adjudication and 
need not take the form of a formal evi-
dentiary hearing. All significant mat-
ters discussed at the hearing, however, 
will be carefully documented. 

(c) Any review required by this part, 
whether a review of the written record 
or an oral hearing, shall be conducted 
by a hearing official. When NCUA is 
the creditor agency and the debtor is 
an NCUA employee, NCUA shall con-
tact any agency designated in appendix 
A to 5 CFR part 581 to arrange for a 
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hearing official. When NCUA is the 
creditor agency and the debtor is not 
an NCUA employee (i.e., the debtor is 
employed by another federal agency, 
also known as the paying agency), and 
NCUA cannot provide a prompt and ap-
propriate hearing, NCUA may contact 
an agent of the paying agency des-
ignated in appendix A to 5 CFR part 581 
to arrange for a hearing official. The 
paying agency must cooperate with 
NCUA to provide a hearing official, as 
required by the FCCS. 

(d) The hearing official shall issue a 
final written decision based on docu-
mentary evidence and, if applicable, in-
formation developed at an oral hearing. 
The written decision shall be issued as 
soon as practicable after the review but 
not later than 60 days after the date on 
which the request for review was re-
ceived by NCUA, unless the debtor re-
quests a delay in the proceedings. A 
delay in the proceedings shall be grant-
ed if the hearing official determines 
that there is good cause to grant the 
delay. If a delay is granted, the 60-day 
decision period shall be extended by 
the number of days by which the re-
view was postponed. 

(e) Upon issuance of the written opin-
ion, NCUA shall promptly notify the 
debtor of the hearing official’s deci-
sion. The notification shall include a 
copy of the written decision issued by 
the hearing official. 

§ 797.10 Special review. 

(a) An employee subject to offset, or 
a voluntary repayment agreement, 
may, at any time, request a special re-
view by the Executive Director of the 
amount of the offset or voluntary re-
payment, based on materially changed 
circumstances, including, but not lim-
ited to, catastrophic illness, divorce, 
death, or disability. 

(b) To determine whether an offset 
would prevent the employee from 
meeting essential subsistence expenses, 
the employee shall submit a detailed 
statement and supporting documents 
for the employee, the employee’s 
spouse, and dependents indicating the 
employee’s assets and liabilities. 

(c) If the employee requests a special 
review under this section, the em-
ployee shall file an alternative pro-

posed offset or payment schedule and a 
statement. 

(d) The Executive Director shall 
evaluate the statement and supporting 
documents, and determine whether the 
original offset or repayment schedule 
imposes an undue financial hardship on 
the employee. The Executive Director 
shall notify the employee in writing 
within 30 calendar days of such deter-
mination, including, if appropriate, a 
revised offset or payment schedule. If 
the special review results in a revised 
offset or repayment schedule, NCUA 
shall provide a new certification to the 
paying agency. 

§ 797.11 Interest, administrative costs, 
and penalties. 

Where NCUA is the creditor agency, 
it shall assess interest, penalties and 
administrative costs pursuant to 31 
U.S.C. 3717 and 31 CFR parts 900 
through 904, unless excused in accord-
ance with the FCCS. 

§ 797.12 Refunds. 

NCUA shall refund promptly those 
amounts recovered by offset but later 
found not to be owed to the federal 
government. 

§ 797.13 Requests for administrative 
offset where NCUA is the creditor 
agency. 

(a) NCUA may request that a debt 
owed to NCUA be collected by adminis-
trative offset against funds due and 
payable to a debtor by another agency. 

(b) In requesting administrative off-
set, NCUA, as creditor, shall certify in 
writing to the agency holding funds of 
the debtor: 

(1) That the debtor owes the debt; 
(2) The amount and basis of the debt; 

and 
(3) That NCUA has complied with the 

requirements of its own administrative 
offset regulations and the applicable 
provisions of the FCCS with respect to 
providing the debtor with due process. 

§ 797.14 Requests for administrative 
offset from other federal agencies 
where NCUA is the paying agency. 

(a) Any agency may request that 
funds due and payable to a debtor by 
NCUA be administratively offset in 
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order to collect a debt owed to such 
agency by the debtor. 

(b) NCUA shall initiate the requested 
administrative offset only upon receipt 
of a written certification from the 
creditor agency that: 

(1) The debtor owes the debt, includ-
ing the amount and basis of the debt; 

(2) The agency has prescribed regula-
tions for the exercise of administrative 
offset; and 

(3) The agency has complied with its 
own administrative offset regulations 
and with the applicable provisions of 
the FCCS, with respect to providing 
the debtor with due process. 

§ 797.15 Administrative offset against 
amounts payable from Civil Service 
Retirement and Disability Fund. 

NCUA may request that monies pay-
able to a debtor from the Civil Service 
Retirement and Disability Fund be ad-
ministratively offset to collect debts 
owed to NCUA by the debtor. NCUA 
shall provide OPM with a written cer-
tification that states the debtor owes 
the debt, the amount of the debt, and 
that NCUA has complied with the 
agency’s offset regulations, as well as, 
the requirements set forth in 31 CFR 
parts 900 through 904 and OPM’s regula-
tions. 

§ 797.16 Stay of offset. 
(a) When a creditor agency receives a 

debtor’s request for inspection of agen-
cy records, the offset is stayed for 15 
calendar days beyond the date set for 
the record inspection. 

(b) When a creditor agency receives a 
debtor’s offer to enter into a repay-
ment agreement, the offset is stayed 
until the debtor is notified as to wheth-
er the proposed agreement is accept-
able. 

(c) When a review is conducted, the 
offset is stayed until the creditor agen-
cy issues a final written decision. The 
written decision must be issued within 
60 days after receipt of the debtor’s re-
quest for review. 

Subpart C—Salary Offset 
§ 797.17 Authority and scope. 

(a) NCUA may collect debts owed by 
employees to the federal government 
by means of salary offset under the au-

thority of 5 U.S.C. 5514, 5 CFR part 550, 
subpart K, and this subpart. The proce-
dures set forth in this subpart apply to 
situations where NCUA is attempting 
to collect a debt by salary offset that is 
owed to it by an individual employed 
by NCUA or by another agency; or 
where NCUA employs an individual 
who owes a debt to another agency. 
Since salary offset is a type of adminis-
trative offset, this subpart supplements 
subpart B. 

(b) The procedures set forth in this 
subpart do not apply to: 

(1) Any routine intra-agency adjust-
ment of pay that is attributable to 
clerical or administrative error or 
delay in processing pay documents that 
have occurred within the four pay peri-
ods preceding the adjustment, or any 
adjustment to collect a debt amount-
ing to $50 or less. However, at the time 
of any such adjustment, or as soon 
thereafter as possible, NCUA or its des-
ignated payroll agent shall provide the 
employee with a written notice of the 
nature and the amount of the adjust-
ment and a point of contact for con-
testing such adjustment. 

(2) Any negative adjustment to pay 
that arises from an employee’s election 
of coverage or a change in coverage 
under a federal benefits program that 
requires periodic deductions from pay, 
if the amount to be recovered was ac-
cumulated over four pay periods or 
less. However, at the time that such 
adjustment is made, NCUA shall pro-
vide the employee a statement that in-
forms the employee of the previous 
overpayment. 

§ 797.18 Notice requirements where 
NCUA is the creditor agency. 

Where NCUA seeks salary offset 
under 5 U.S.C. 5514 as the creditor agen-
cy, NCUA shall first provide the em-
ployee with a written Notice of Intent 
to Collect by Salary Offset (the Notice) 
at least 30 calendar days before salary 
offset is to commence. The Notice shall 
provide the following information: 

(a) That the Executive Director has 
determined that a debt is owed to 
NCUA and intends to collect the debt 
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by means of deduction from the em-
ployee’s current disposable pay ac-
count until the debt and all accumu-
lated interest is paid in full or other-
wise resolved; 

(b) The amount of the debt and the 
factual basis for the debt; 

(c) A salary offset schedule stating 
the frequency and amount of each de-
duction, stated as a fixed dollar 
amount or percentage of disposable pay 
not to exceed 15 percent; 

(d) That in lieu of salary offset, the 
employee may propose a voluntary re-
payment plan to satisfy the debt on 
terms acceptable to NCUA, which must 
be documented in writing, signed by 
the employee and the Executive Direc-
tor, and documented in NCUA’s files; 

(e) NCUA’s policy concerning inter-
est, penalties, and administrative 
costs, and a statement that such as-
sessments must be made, unless ex-
cused in accordance with the FCCS; 

(f) That the employee has the right 
to inspect and copy NCUA records re-
lated to the debt, or to receive copies 
of such records if personal inspection is 
impractical; 

(g) That the employee has a right to 
request a hearing regarding the exist-
ence and amount of the debt claimed or 
the salary offset schedule proposed by 
NCUA, provided that the employee files 
a request for such a hearing with NCUA 
in accordance with § 797.20, and that 
such a hearing will be conducted by a 
hearing official not under the super-
vision or control of NCUA; 

(h) The procedure and deadline for re-
questing a hearing, including the 
name, address, and telephone number 
of the Executive Director or other des-
ignated individual to whom a request 
for a hearing must be sent; 

(i) That a request for hearing must be 
received by NCUA on or before the 30th 
calendar day following receipt of the 
Notice, and that filing of a request for 
hearing will stay the collection pro-
ceedings; 

(j) That NCUA will initiate salary 
offset procedures not less than 30 days 
from the date of the employee’s receipt 
of the Notice, unless the employee files 
a timely request for a hearing; 

(k) That if a hearing is held, the 
hearing official will issue a decision at 
the earliest practical date, but not 

later than 60 days after the filing of the 
request for the hearing, unless the em-
ployee requests a delay in the pro-
ceedings which is granted by the hear-
ing official; 

(l) That any knowingly false or frivo-
lous statements, representations, or 
evidence may subject the employee to 
disciplinary procedures appropriate 
under 5 U.S.C. chapter 75, 5 CFR part 
752; penalties under the False Claims 
Act, 31 U.S.C. 3729 through 3731; crimi-
nal penalties under 18 U.S.C. 286, 287, 
1001, 1002; or any other applicable stat-
utory authority; and 

(m) That the employee also has the 
right to request waiver of overpayment 
pursuant to 5 U.S.C. 5584, and may exer-
cise any other rights and remedies 
available under statutes or regulations 
governing the program for which the 
collection is being made. 

§ 797.19 Review of NCUA records re-
lated to the debt. 

(a) An employee who desires to in-
spect or copy NCUA records related to 
the employee’s debt must send a writ-
ten request to the Executive Director 
or the individual designated in the No-
tice. The letter must be received in the 
office of that individual within 15 cal-
endar days after the employee’s receipt 
of the Notice. 

(b) In response to a timely request 
submitted by the employee, the em-
ployee shall be notified of the location 
and time when the employee may in-
spect and copy records related to the 
debt. If the employee is unable person-
ally to inspect such records, NCUA 
shall arrange to send copies of such 
records to the employee. 

§ 797.20 Procedures to request a hear-
ing. 

(a) To request a hearing, an employee 
must send a written request to the Ex-
ecutive Director within 15 calendar 
days after the employee’s receipt of the 
Notice. If the employee files a request 
for a hearing after the expiration of the 
15th calendar day, NCUA may accept 
the request if the employee can show 
that the delay was the result of cir-
cumstances beyond the employee’s 
control or the employee failed to re-
ceive actual notice of the filing dead-
line. 
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(b) The request for a hearing must be 
signed by the employee and must fully 
identify and explain with reasonable 
specificity all the facts, evidence, and 
witnesses, if any, that support the em-
ployee’s position. The request must 
also state whether the employee is re-
questing an oral or documentary hear-
ing. If an oral hearing is requested, the 
request shall state why the matter can-
not be resolved by a review of docu-
mentary evidence alone. 

(c) The failure of an employee to re-
quest a hearing will be considered an 
admission by the employee that the 
debt exists in the amount specified in 
the Notice. 

§ 797.21 Hearing procedures. 

(a) Obtaining the services of a hearing 
official. When the debtor is not an 
NCUA employee and NCUA cannot pro-
vide a prompt and appropriate hearing 
before a hearing official, NCUA may re-
quest a hearing official from an agent 
of the paying agency, as designated in 
5 CFR part 581, appendix A, or as other-
wise designated by the paying agency. 
When the debtor is an NCUA employee, 
NCUA may contact any agent of an-
other agency, as designated in 5 CFR 
part 581, appendix A. 

(b) Notice of hearing. After the em-
ployee requests a hearing, the hearing 
official shall notify the employee of 
the form of the hearing to be provided. 
If the hearing will be oral, the notice 
shall set forth the date, time, and loca-
tion of the hearing, which must occur 
no more than 30 calendar days after the 
request is received, unless the em-
ployee requests that the hearing be de-
layed. If the hearing will be conducted 
by an examination of documents, the 
employee, within 30 calendar days, 
shall submit any evidence or written 
arguments that should be considered 
by the hearing official. 

(c) Oral hearing. (1) An employee who 
requests an oral hearing shall be pro-
vided an oral hearing if the hearing of-
ficial determines that the matter can-
not be resolved by an examination of 
the documents alone, as for example, 
when an issue of credibility or veracity 
is involved. The oral hearing need not 
be an adversarial adjudication and 
rules of evidence need not apply. 

(2) Oral hearings may take the form 
of, but are not limited to: 

(i) Informal conferences with the 
hearing official in which the employee 
and agency representative are given 
full opportunity to present evidence, 
witnesses, and argument; 

(ii) Informal meetings in which the 
hearing examiner interviews the em-
ployee; or 

(iii) Formal written submissions fol-
lowed by an opportunity for oral pres-
entation. 

(d) Hearing by examination of docu-
ments. If the hearing official deter-
mines that an oral hearing is not nec-
essary, the hearing official shall make 
the determination based upon an exam-
ination of the documents. 

(e) Record. The hearing official shall 
maintain a summary record of any 
hearing conducted under this section. 

(f) Decision. (1) The hearing official 
shall issue a written decision based 
upon evidence and information devel-
oped at the hearing or in the case of a 
documentary hearing the decision shall 
be based on the documents and written 
submissions. The decision shall be 
issued, as soon as practicable after the 
hearing, but not later than 60 calendar 
days after the hearing request was re-
ceived by NCUA. If the hearing was de-
layed at the request of the employee, 
the 60-day decision period shall be ex-
tended by the number of days by which 
the hearing was postponed. 

(2) The decision of the hearing offi-
cial shall be final and is considered to 
be an official certification regarding 
the existence and the amount of the 
debt for purposes of executing salary 
offset under 5 U.S.C. 5514. If the hearing 
official determines that a debt may not 
be collected by salary offset, but NCUA 
finds that the debt is still valid, NCUA 
may seek collection of the debt 
through other means in accordance 
with applicable law and regulations. 

(g) Content of decision. The written 
decision shall include: 

(1) A summary of the facts con-
cerning the origin, nature, and amount 
of the debt; 

(2) The hearing official’s findings, 
analysis, and conclusions; and 

(3) The terms of any repayment 
schedules, if applicable. 
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(h) Failure to appear. If the employee 
or the NCUA representative fails to ap-
pear, the hearing official shall proceed 
with the hearing as scheduled, and 
issue the decision based upon the oral 
testimony presented and the docu-
mentation submitted by both parties. 
At the request of both parties, the 
hearing official may re-schedule the 
hearing date. 

§ 797.22 Voluntary repayment agree-
ment. 

(a) In response to the Notice, an em-
ployee may propose to repay the debt 
voluntarily in lieu of salary offset by 
submitting a written proposed repay-
ment schedule to NCUA. Any proposal 
under this section must be received by 
NCUA within 15 calendar days after re-
ceipt of the Notice. 

(b) In response to a timely proposal 
by the employee, NCUA shall notify 
the employee whether the employee’s 
proposed repayment schedule is accept-
able. NCUA has the discretion to ac-
cept, reject, or propose to the employee 
a modification of the proposed repay-
ment schedule. 

(1) If NCUA decides that the proposed 
repayment schedule is unacceptable, 
the employee shall have 15 calendar 
days from the date of the decision in 
which to file a request for a hearing. 

(2) If NCUA decides that the proposed 
repayment schedule is acceptable or 
the employee agrees to a modification 
proposed by NCUA, an agreement shall 
be put in writing and signed by both 
the employee and NCUA. 

§ 797.23 Certification where NCUA is 
the creditor agency. 

(a) NCUA shall issue a certification 
in all cases where the hearing official 
determines that a debt exists or the 
employee admits the existence and 
amount of the debt, as for example, by 
failing to request a hearing. 

(b) The certification must be in writ-
ing and state: 

(1) That the employee owes the debt; 
(2) The amount and basis of the debt; 
(3) The date the federal government’s 

right to collect the debt first accrued; 
(4) The date the employee was noti-

fied of the debt, the action(s) taken 
pursuant to NCUA’s regulations, and 
the dates such actions were taken; 

(5) If the collection is to be made by 
lump-sum payment, the amount and 
date such payment will be collected; 

(6) If the collection is to be made in 
installments, the amount or percent-
age of disposable pay to be collected in 
each installment and, if NCUA wishes, 
the desired commencing date of the 
first installment, if a date other than 
the next officially established pay pe-
riod; and 

(7) A statement that NCUA’s regula-
tion on salary offset has been approved 
by OPM pursuant to 5 CFR part 550, 
subpart K. 

§ 797.24 Certification where NCUA is 
the paying agency. 

(a) Upon issuance of a proper certifi-
cation by NCUA or upon receipt of a 
proper certification from another cred-
itor agency, NCUA shall send the em-
ployee a written notice of salary offset. 

(b) Such written notice of salary off-
set shall advise the employee of the: 

(1) Certification that has been issued 
by NCUA or received from another 
creditor agency; 

(2) Amount of the debt and of the de-
ductions to be made; and 

(3) Date and pay period when the sal-
ary offset will begin. 

(c) If NCUA is not the creditor agen-
cy, NCUA shall provide a copy of the 
notice to the creditor agency and ad-
vise the creditor agency of the dollar 
amount to be offset and the pay period 
when the offset will begin. 

§ 797.25 Recovery from final check or 
other payments due a separated 
employee. 

(a) Lump-sum deduction from final 
check. In order liquidate a debt, a 
lump-sum deduction exceeding 15 per-
cent of disposable pay may be made 
pursuant to 31 U.S.C. 3716 from any 
final salary payment due a former em-
ployee, whether the former employee 
was separated voluntarily or involun-
tarily. 

(b) Lump-sum deductions from other 
sources. Whenever an employee subject 
to salary offset is separated from 
NCUA, and the balance of the debt can-
not be liquidated by offset of the final 
salary payment, NCUA may offset any 
later payments of any kind to the 
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former employee to collect the balance 
of the debt pursuant to 31 U.S.C. 3716. 
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