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under the provisions of 12 CFR part 309, 
Disclosure of Information. 

[42 FR 14675, Mar. 16, 1977, as amended at 61 
FR 38357, July 24, 1996; 67 FR 71071, Nov. 29, 
2002] 

PART 312 [RESERVED] 

PART 313—PROCEDURES FOR 
CORPORATE DEBT COLLECTION 

Subpart A—Scope, Purpose, Definitions 
and Delegations of Authority 

Sec. 
313.1 Scope. 
313.2 Purpose. 
313.3 Definitions. 
313.4 Delegations of authority. 
313.5–313.19 [Reserved] 

Subpart B—Administrative Offset 

313.20 Applicability and scope. 
313.21 Definitions. 
313.22 Collection. 
313.23 Offset prior to completion of proce-

dures. 
313.24 Omission of procedures. 
313.25 Debtor’s rights. 
313.26 Interest. 
313.27 Refunds. 
313.28 No requirement for duplicate notice. 
313.29 Requests for offset to other federal 

agencies. 
313.30 Requests for offset from other federal 

agencies. 
313.31–313.39 [Reserved] 

Subpart C—Salary Offset 

313.40 Scope. 
313.41 Notice requirement where FDIC is 

creditor agency. 
313.42 Procedures to request a hearing. 
313.43 Failure to timely submit request for 

hearing. 
313.44 Procedure for hearing. 
313.45 Certification of debt by FDIC as cred-

itor agency. 
313.46 Notice of salary offset where FDIC is 

the paying agency. 
313.47 Voluntary repayment agreements as 

alternative to salary offset where the 
FDIC is the creditor agency. 

313.48 Special review of repayment agree-
ment or salary offset due to changed cir-
cumstances. 

313.49 Coordinating salary offset with other 
agencies. 

313.50 Interest, penalties, and administra-
tive costs. 

313.51 Refunds. 
313.52 Request from a creditor agency for 

services of a hearing official. 

313.53 Non-waiver of rights by payments. 
313.54 Exception to due process procedures. 
313.55 Salary adjustments. 
313.56–313.79 [Reserved] 

Subpart D—Administrative Wage 
Garnishment 

313.80 Scope and purpose. 
313.81 Notice. 
313.82 Debtor’s rights. 
313.83 Form of hearing. 
313.84 Effect of timely request. 
313.85 Failure to timely request a hearing. 
313.86 Hearing official. 
313.87 Procedure. 
313.88 Format of hearing. 
313.89 Date of decision. 
313.90 Content of decision. 
313.91 Finality of agency action. 
313.92 Failure to appear. 
313.93 Wage garnishment order. 
313.94 Certification by employer. 
313.95 Amounts withheld. 
313.96 Exclusions from garnishment. 
313.97 Financial hardship. 
313.98 Ending garnishment. 
313.99 Prohibited actions by employer. 
313.100 Refunds. 
313.101 Right of action. 
313.102–313.119 [Reserved] 

Subpart E—Tax Refund Offset 

313.120 Scope. 
313.121 Definitions. 
313.122 Notification of debt to FMS. 
313.123 Certification and referral of debt. 
313.124 Pre-offset notice and consideration 

of evidence. 
313.125 No requirement for duplicate notice. 
313.126 Referral of past-due, legally enforce-

able debt. 
313.127 Correcting and updating referral. 
313.128 Disposition of amounts collected. 
313.129–313.139 [Reserved] 

Subpart F—Civil Service Retirement and 
Disability Fund Offset 

313.140 Future benefits. 
313.141 Notification to OPM. 
313.142 Request for administrative offset. 
313.143 Cancellation of deduction. 
313.144–313.159 [Reserved] 

Subpart G—Mandatory Centralized 
Administrative Offset 

313.160 Treasury notification. 
313.161 Certification of debt. 
313.162 Compliance with 31 CFR part 285. 
313.163 Notification of debts of 180 days or 

less. 
313.164–313.180 [Reserved] 
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AUTHORITY: 12 U.S.C. 1819(a); 5 U.S.C. 5514; 
Pub. L. 104–143; 110 Stat. 1321 (31 U.S.C. 3701, 
3711, 3716). 

SOURCE: 67 FR 48527, July 25, 2002, unless 
otherwise noted. 

Subpart A—Scope, Purpose, Defi-
nitions and Delegations of Au-
thority 

§ 313.1 Scope. 
This part establishes FDIC proce-

dures for the collection of certain debts 
owed to the United States. 

(a) This part applies to collections by 
the FDIC from: 

(1) Federal employees who are in-
debted to the FDIC; 

(2) Employees of the FDIC who are 
indebted to other agencies; and 

(3) Other persons, organizations, or 
entities that are indebted to the FDIC, 
except those excluded in paragraph 
(b)(3) of this section. 

(b) This part does not apply: 
(1) To debts or claims arising under 

the Internal Revenue Code of 1986 
(Title 26, U.S. Code), the Social Secu-
rity Act (42 U.S.C. 301 et seq.), or the 
tariff laws of the United States; 

(2) To a situation to which the Con-
tract Disputes Act (41 U.S.C. 601 et seq.) 
applies; or 

(3) In any case where collection of a 
debt is explicitly provided for or pro-
hibited by another statute. 

(c) This part applies only to: 
(1) Debts owed to and payments made 

by the FDIC acting in its corporate ca-
pacity, that is, in connection with em-
ployee matters such as travel-related 
claims and erroneous overpayments, 
contracting activities involving cor-
porate operations, debts related to re-
quests to the FDIC for documents 
under the Freedom of Information Act 
(FOIA), or where a request for an offset 
is received by the FDIC from another 
federal agency; and 

(2) Criminal restitution debt owed to 
the FDIC in either its corporate capac-
ity or its receivership capacity. 

(3) With the exception of criminal 
restitution debt noted in paragraph 
(c)(2) of this section, this part does not 
apply to debts owed to or payments 
made by the FDIC in connection with 
the FDIC’s liquidation, supervision, en-
forcement, or insurance responsibil-

ities, nor does it limit or affect the 
FDIC’s authority with respect to debts 
and/or claims pursuant to 12 U.S.C. 
1819(a) and 1820(a). 

(d) Nothing in this part 313 precludes 
the compromise, suspension, or termi-
nation of collection actions, where ap-
propriate, under: standards imple-
menting the Debt Collection Improve-
ment Act (DCIA) (31 U.S.C. 3711 et seq.), 
the Federal Claims Collection Stand-
ards (FCCS) (31 CFR chapter IX and 
parts 900 through 904); or any other ap-
plicable law. 

[67 FR 48527, July 25, 2002, as amended at 71 
FR 75661, Dec. 18, 2006] 

§ 313.2 Purpose. 
(a) The purpose of this part is to im-

plement federal statutes and regu-
latory standards authorizing the FDIC 
to collect debts owed to the United 
States. This part is consistent with the 
following federal statutes and regula-
tions: 

(1) DCIA at 31 U.S.C. 3711 (collection 
and compromise of claims); section 3716 
(administrative offset), section 3717 (in-
terest and penalty on claims), and sec-
tion 3718 (contracts for collection serv-
ices); 

(2) 5 U.S.C. 5514 (salary offset); 
(3) 5 U.S.C. 5584 (waiver of claims for 

overpayment); 
(4) 31 CFR chapter IX and parts 900 

through 904 (Federal Claims Collection 
Standards); 

(5) 5 CFR part 550, subpart K (salary 
offset); 

(6) 31 U.S.C. 3720D, 31 CFR 285.11 (ad-
ministrative wage garnishment); 

(7) 26 U.S.C. 6402(d), 31 U.S.C. 3720A 
and 31 CFR 285.2 (tax refund offset); 
and 

(8) 5 CFR 831.1801 through 1808 (U. S. 
Office of Personnel Management (OPM) 
offset). 

(b) Collectively, these statutes and 
regulations prescribe the manner in 
which federal agencies should proceed 
to establish the existence and validity 
of debts owed to the federal govern-
ment and describe the remedies avail-
able to agencies to offset valid debts. 

§ 313.3 Definitions. 
Except where the context clearly in-

dicates otherwise or where the term is 
defined elsewhere in this subpart, the 
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following definitions shall apply to this 
subpart. 

(a) Agency means a department, agen-
cy, court, court administrative office, 
or instrumentality in the executive, ju-
dicial, or legislative branch of govern-
ment, including government corpora-
tions. 

(b) Board means the Board of Direc-
tors of the FDIC. 

(c) Centralized administrative offset 
means the mandatory referral to the 
Secretary of the Treasury by a creditor 
agency of a past due debt which is 
more than 180 days delinquent, for the 
purpose of collection under the Treas-
ury’s centralized offset program. 

(d) Certification means a written 
statement transmitted from a creditor 
agency to a paying agency for purposes 
of administrative or salary offset, to 
FMS for offset or to the Secretary of 
the Treasury for centralized adminis-
trative offset. The certification con-
firms the existence and amount of the 
debt and verifies that required proce-
dural protections have been afforded 
the debtor. Where the debtor requests a 
hearing on a claimed debt, the decision 
by a hearing official or administrative 
law judge constitutes a certification. 

(e) Chairman means the Chairman of 
the FDIC. 

(f) Compromise means the settlement 
or forgiveness of a debt under 31 U.S.C. 
3711, in accordance with standards set 
forth in the FCCS and applicable fed-
eral law. 

(g) Creditor agency means an agency 
of the federal government to which the 
debt is owed, or a debt collection cen-
ter when acting on behalf of a creditor 
agency to collect a debt. 

(h) Debt means an amount owed to 
the United States from loans insured 
or guaranteed by the United States and 
all other amounts due the United 
States from fees, leases, rents, royal-
ties, services, sales of real or personal 
property, overpayments, penalties, 
damages, interest, restitution, fines 
and forfeitures, and all other similar 
sources. For purposes of this part, a 
debt owed to the FDIC constitutes a 
debt owed to the United States. 

(i) Debt collection center means the 
Department of the Treasury or other 
government agency or division des-
ignated by the Secretary of the Treas-

ury with authority to collect debts on 
behalf of creditor agencies in accord-
ance with 31 U.S.C. 3711(g). 

(j) Director means the Director of the 
Division of Finance (DOF), the Direc-
tor of the Division of Administration 
(DOA), or the Director of the Division 
of Resolutions and Receiverships 
(DRR), as applicable, or the applicable 
Director’s delegate. 

(k) Disposable pay means that part of 
current adjusted basic pay, special pay, 
incentive pay, retired pay, retainer 
pay, and, in the case of an employee 
not entitled to adjusted basic pay, 
other authorized pay, remaining for 
each pay period after the deduction of 
any amount required by law to be with-
held. The FDIC shall allow the fol-
lowing deductions in determining the 
amount of disposable pay that is sub-
ject to salary offset: 

(1) Federal employment taxes; 
(2) Federal, state, or local income 

taxes to the extent authorized or re-
quired by law, but no greater than 
would be the case if the employee 
claimed all dependents to which he or 
she is entitled and such additional 
amounts for which the employee pre-
sents evidence of a tax obligation sup-
porting the additional withholding; 

(3) Medicare deductions; 
(4) Health insurance premiums; 
(5) Normal retirement contributions, 

including employee contributions to 
the Thrift Savings Plan or the FDIC 
401(k) Plan; 

(6) Normal life insurance premiums 
(e.g., Serviceman’s Group Life Insur-
ance and ‘‘Basic Life’’ Federal Employ-
ee’s Group Life Insurance premiums), 
not including amounts deducted for 
supplementary coverage; 

(7) Amounts mandatorily withheld 
for the United States Soldiers’ and Air-
men’s Home; 

(8) Fines and forfeiture ordered by a 
court-martial or by a commanding offi-
cer. 

(l) Division of Administration (DOA) 
means the Division of Administration 
of the FDIC. 

(m) Division of Finance (DOF) means 
the Division of Finance of the FDIC. 

(n) Division of Resolutions and Receiv-
erships (DRR) means the Division of 
Resolutions and Receiverships of the 
FDIC. 
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(o) Federal Claims Collection Standards 
(FCCS) means standards published at 
31 CFR chapter IX and parts 900 
through 904. 

(p) Garnishment means the process of 
withholding amounts from the dispos-
able pay of a person employed outside 
the federal government, and the paying 
of those amounts to a creditor in satis-
faction of a withholding order. 

(q) Hearing official means an adminis-
trative law judge or other individual 
authorized to conduct a hearing and 
issue a final decision in response to a 
debtor’s request for hearing. A hearing 
official may not be under the super-
vision or control of the Chairman or 
FDIC Board when the FDIC is the cred-
itor agency. 

(r) Notice of Intent to Offset or Notice of 
Intent means a written notice from a 
creditor agency to an employee, orga-
nization, entity, or restitution debtor 
that claims a debt and informs the 
debtor that the creditor agency intends 
to collect the debt by administrative 
offset. The notice also informs the 
debtor of certain procedural rights 
with respect to the claimed debt and 
offset. 

(s) Notice of Salary Offset means a 
written notice from a paying agency to 
its employee informing the employee 
that salary offset to collect a debt due 
to the creditor agency will begin at the 
next officially established pay interval. 
The paying agency transmits this no-
tice to its employee after receiving a 
certification from the creditor agency. 

(t) Paying agency means the agency 
of the federal government that employs 
the individual who owes a debt to an 
agency of the federal government. The 
same agency may be both the creditor 
agency and the paying agency. 

(u) Salary offset means an administra-
tive offset to collect a debt under 5 
U.S.C. 5514 by deduction(s) at one or 
more officially established pay inter-
vals from the current pay account of 
an employee without his or her con-
sent. 

(v) Waiver means the cancellation, re-
mission, forgiveness or non-recovery of 
a debt allegedly owed by an employee 
to an agency, as authorized or required 
by 5 U.S.C. 5584 or any other law. 

(w) Withholding order means any 
order for withholding or garnishment 

of pay issued by an agency, or judicial 
or administrative body. For purposes of 
administrative wage garnishment, the 
terms ‘‘wage garnishment order’’ and 
‘‘garnishment order’’ have the same 
meaning as ‘‘withholding order.’’ 

[67 FR 48527, July 25, 2002, as amended at 71 
FR 75661, Dec. 18, 2006] 

§ 313.4 Delegations of authority. 

Authority to conduct the following 
activities to collect debt, other than 
criminal restitution debt, on behalf of 
the FDIC in its corporate capacity is 
delegated to the Director of DOA or Di-
rector of DOF, as applicable; and au-
thority to collect criminal restitution 
debt on behalf of the FDIC in either its 
receivership or corporate capacity is 
delegated to the Director of DRR; or to 
the applicable Director’s delegate; to: 

(a) Initiate and carry out the debt 
collection process on behalf of the 
FDIC, in accordance with the FCCS; 

(b) Accept or reject compromise of-
fers and suspend or terminate collec-
tion actions to the full extent of the 
FDIC’s legal authority under 12 U.S.C. 
1819(a) and 1820(a), 31 U.S.C. 3711(a)(2), 
and any other applicable statute or 
regulation, provided, however, that no 
such claim shall be compromised or 
collection action terminated, except 
upon the concurrence of the FDIC Gen-
eral Counsel or his or her designee; 

(c) Report to consumer reporting 
agencies certain data pertaining to de-
linquent debts, where appropriate; 

(d) Use administrative offset proce-
dures, including salary offset, to col-
lect debts; and 

(e) Take any other action necessary 
to promptly and effectively collect 
debts owed to the United States in ac-
cordance with the policies contained 
herein and as otherwise provided by 
law. 

[67 FR 48527, July 25, 2002, as amended at 71 
FR 75661, Dec. 18, 2006] 

§§ 313.5–313.19 [Reserved] 

Subpart B—Administrative Offset 

§ 313.20 Applicability and scope. 

The provisions of this subpart apply 
to the collection of debts owed to the 
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United States arising from trans-
actions with the FDIC. Administrative 
offset is authorized under the DCIA. 
This subpart is consistent with the 
FCCS on administrative offset issued 
by the Department of Justice. 

§ 313.21 Definitions. 
(a) Administrative offset means with-

holding funds payable by the United 
States to, or held by the United States 
for, a person to satisfy a debt. 

(b) Person includes a natural person 
or persons, profit or nonprofit corpora-
tion, partnership, association, trust, 
estate, consortium, or other entity 
which is capable of owing a debt to the 
United States Government except that 
agencies of the United States, or any 
state or local government shall be ex-
cluded. 

§ 313.22 Collection. 
(a) The Director may collect a claim 

from a person by administrative offset 
of monies payable by the Government 
only after: 

(1) Providing the debtor with due 
process required under this part; and 

(2) Providing the paying agency with 
written certification that the debtor 
owes the debt in the amount stated and 
that the FDIC, as creditor agency, has 
complied with this part. 

(b) Prior to initiating collection by 
administrative offset, the Director 
should determine that the proposed off-
set is within the scope of this remedy, 
as set forth in 31 CFR 901.3(a). Adminis-
trative offset under 31 U.S.C. 3716 may 
not be used to collect debts more than 
10 years after the federal government’s 
right to collect the debt first accrued, 
except as otherwise provided by law. In 
addition, administrative offset may not 
be used when a statute explicitly pro-
hibits its use to collect the claim or 
type of claim involved. 

(c) Unless otherwise provided, debts 
or payments not subject to administra-
tive offset under 31 U.S.C. 3716 may be 
collected by administrative offset 
under common law, or any other appli-
cable statutory authority. 

§ 313.23 Offset prior to completion of 
procedures. 

The FDIC may collect a debt by ad-
ministrative offset prior to the comple-

tion of the procedures described in 
§ 313.25, if: 

(a) Failure to offset a payment would 
substantially prejudice the FDIC’s abil-
ity to collect the debt; and 

(b) The time before the payment is to 
be made does not reasonably permit 
completion of the procedures described 
in § 313.25. Such prior offsetting shall be 
followed promptly by the completion of 
the procedures described in § 313.25. 

§ 313.24 Omission of procedures. 
The FDIC shall not be required to fol-

low the procedures described in § 313.25 
where: 

(a) The offset is in the nature of a 
recoupment (i.e., the FDIC may offset a 
payment due to the debtor when both 
the payment due to the debtor and the 
debt owed to the FDIC arose from the 
same transaction); or 

(b) The debt arises under a contract 
as set forth in Cecile Industries, Inc. v. 
Cheney, 995 F.2d 1052 (Fed. Cir. 1993), 
which provides that procedural protec-
tions under administrative offset do 
not supplant or restrict established 
procedures for contractual offsets ac-
commodated by the Contracts Disputes 
Act; or 

(c) In the case of non-centralized ad-
ministrative offsets, the FDIC first 
learns of the existence of a debt due 
when there would be insufficient time 
to afford the debtor due process under 
these procedures before the paying 
agency makes payment to the debtor; 
in such cases, the Director shall give 
the debtor notice and an opportunity 
for review as soon as practical and 
shall refund any money ultimately 
found not to be due to the U.S. Govern-
ment. 

§ 313.25 Debtor’s rights. 
Unless the procedures described in 

§ 313.23 are used, prior to collecting any 
claim by administrative offset or refer-
ring such claim to another agency for 
collection through administrative off-
set, the Director shall provide the debt-
or with the following: 

(a) Written notification of the nature 
and amount of the claim, the intention 
of the Director to collect the claim 
through administrative offset, and a 
statement of the rights of the debtor 
under this paragraph; 
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(b) An opportunity to inspect and 
copy the records of the FDIC with re-
spect to the claim, unless such records 
are exempt from disclosure; 

(c) An opportunity to have the 
FDIC’s determination of indebtedness 
reviewed by the Director: 

(1) Any request by the debtor for such 
review shall be in writing and shall be 
submitted to the FDIC within 30 cal-
endar days of the date of the notice of 
the offset. The Director may waive the 
time limit for requesting review for 
good cause shown by the debtor; 

(2) Upon acceptance of a request for 
review by the debtor, the FDIC shall 
provide the debtor with a reasonable 
opportunity for an oral hearing when 
the determination turns on an issue of 
credibility or veracity, or the Director 
determines that the question of the in-
debtedness cannot be resolved by re-
view of the documentary evidence 
alone. Unless otherwise required by 
law, an oral hearing under this section 
is not required to be a formal evi-
dentiary hearing, although the Direc-
tor shall document all significant mat-
ters discussed at the hearing. In cases 
where an oral hearing is not required 
by this section, the Director shall 
make his determination based on a 
documentary hearing consisting of a 
review of the written record; and 

(d) An opportunity to enter into a 
written agreement for the voluntary 
repayment of the amount of the claim 
at the discretion of the Director. 

§ 313.26 Interest. 

Pursuant to 31 U.S.C. 3717, the FDIC 
shall assess interest, penalties and ad-
ministrative costs on debts owed to the 
United States. The FDIC is authorized 
to assess interest and related charges 
on debts that are not subject to 31 
U.S.C. 3717 to the extent authorized 
under the common law or other appli-
cable statutory authority. 

§ 313.27 Refunds. 

Amounts recovered by administra-
tive offset but later found not to be 
owed to the Government shall be 
promptly refunded. Unless required by 
law or contract, such refunds shall not 
bear interest. 

§ 313.28 No requirement for duplicate 
notice. 

Where the Director has previously 
given a debtor any of the required no-
tice and review opportunities with re-
spect to a particular debt, the Director 
is not required to duplicate such notice 
and review opportunities prior to initi-
ating administrative offset. 

§ 313.29 Requests for offset to other 
federal agencies. 

The Director may request that a debt 
owed to the FDIC be administratively 
offset against funds due and payable to 
a debtor by another federal agency. In 
requesting administrative offset, the 
FDIC, as the creditor agency, will cer-
tify in writing to the federal agency 
holding funds payable to the debtor: 

(a) That the debtor owes the debt; 
(b) The amount and basis of the debt; 

and 
(c) That the FDIC has complied with 

the requirements of its own adminis-
trative offset regulations and the appli-
cable provisions of 31 U.S.C. 3716 with 
respect to providing the debtor with 
due process, unless otherwise provided. 

§ 313.30 Requests for offset from other 
federal agencies. 

Any federal agency may request that 
funds due and payable to its debtor by 
the FDIC be administratively offset by 
the FDIC in order to collect a debt 
owed to such agency by the debtor. The 
FDIC shall initiate the requested offset 
only upon: 

(a) Receipt of written certification 
from the creditor agency stating: 

(1) That the debtor owes the debt; 
(2) The amount and basis of the debt; 

and 
(3) That the agency has complied 

with its own administrative offset reg-
ulations and with the applicable provi-
sions of 31 CFR 901.3, including pro-
viding any required hearing or review. 

(b) A determination by the creditor 
agency that collection by offset 
against funds payable by the FDIC 
would be in the best interest of the 
United States and that such offset 
would not otherwise be contrary to 
law. 
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§§ 313.31–313.39 [Reserved] 

Subpart C—Salary Offset 
§ 313.40 Scope. 

These salary offset regulations are 
issued in compliance with 5 U.S.C. 5514 
and 5 CFR part 550, subpart K, and 
apply to the collection of debts owed 
by employees of the FDIC or other fed-
eral agencies. These salary offset pro-
cedures do not apply where an em-
ployee consents to the recovery of a 
debt from his current pay account. 
These procedures do not apply to debts 
arising under the Internal Revenue 
Code, the tariff laws of the United 
States or to any case where collection 
of a debt by salary offset is explicitly 
provided for or prohibited by another 
statute (e.g., travel advances under 5 
U.S.C. 5705 and employee training ex-
penses under 5 U.S.C. 4108). These pro-
cedures do not preclude an employee 
from requesting waiver of an erroneous 
payment under 5 U.S.C. 5584, or in any 
way questioning the amount or valid-
ity of a debt, in the manner specified 
by law or these agency regulations. 
This section also does not preclude an 
employee from requesting waiver of 
the collection of a debt under any 
other applicable statutory authority. 
When possible, salary offset through 
centralized administrative offset proce-
dures should be attempted before seek-
ing salary offset from a paying agency 
different than the creditor agency. 

§ 313.41 Notice requirement where 
FDIC is creditor agency. 

Where the FDIC seeks salary offset 
under 5 U.S.C. 5514 as the creditor 
agency, the FDIC shall first provide 
the employee with a written Notice of 
Intent to Offset at least 30 calendar 
days before salary offset is to com-
mence. The Notice of Intent to Offset 
shall include the following information 
and statements: 

(a) That the Director has determined 
that a debt is owed to the FDIC and in-
tends to collect the debt by means of 
deduction from the employee’s current 
disposable pay account until the debt 
and all accumulated interest is paid in 
full or otherwise resolved; 

(b) The amount of the debt and the 
factual basis for the debt; 

(c) A salary offset schedule stating 
the frequency and amount of each de-
duction, stated as a fixed dollar 
amount or percentage of disposable pay 
(not to exceed 15%); 

(d) That in lieu of salary offset, the 
employee may propose a voluntary re-
payment plan to satisfy the debt on 
terms acceptable to the FDIC, which 
must be documented in writing, signed 
by the employee and the Director or 
the Director’s designee, and docu-
mented in the FDIC’s files; 

(e) The FDIC’s policy concerning in-
terest, penalties, and administrative 
costs, and a statement that such as-
sessments must be made, unless ex-
cused in accordance with the FCCS; 

(f) That the employee has the right 
to inspect and copy FDIC records not 
exempt from disclosure relating to the 
debt claimed, or to receive copies of 
such records if the employee or the em-
ployee’s representative is unable per-
sonally to inspect the records, due to 
geographical or other constraints: 

(1) That such requests be made in 
writing, and identify by name and ad-
dress the Director or other designated 
individual to whom the request should 
be sent; and 

(2) That upon receipt of such a re-
quest, the Director or the Director’s 
designee shall notify the employee of 
the time and location where the 
records may be inspected and copied; 

(g) That the employee has a right to 
request a hearing regarding the exist-
ence and amount of the debt claimed or 
the salary offset schedule proposed by 
the FDIC, provided that the employee 
files a request for such a hearing with 
the FDIC in accordance with § 313.42 
that such a hearing will be conducted 
by an impartial official who is an ad-
ministrative law judge or other hearing 
official not under the supervision or 
control of the Board; 

(h) The procedure and deadline for re-
questing a hearing, including the 
name, address, and telephone number 
of the Director or other designated in-
dividual to whom a request for hearing 
must be sent; 

(i) That a request for hearing must be 
received by the FDIC on or before the 
30th calendar day following receipt of 
the Notice of Intent, and that filing of 

VerDate Mar<15>2010 08:41 Feb 21, 2013 Jkt 229039 PO 00000 Frm 00174 Fmt 8010 Sfmt 8010 Y:\SGML\229039.XXX 229039er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



165 

Federal Deposit Insurance Corporation § 313.44 

a request for hearing will stay the col-
lection proceedings; 

(j) That the FDIC will initiate salary 
offset procedures not less than 30 days 
from the date of the employee’s receipt 
of the Notice of Intent to Offset, unless 
the employee files a timely request for 
a hearing; 

(k) That if a hearing is held, the ad-
ministrative law judge or other hearing 
official will issue a decision at the ear-
liest practical date, but not later than 
60 days after the filing of the request 
for the hearing, unless the employee 
requests a delay in the proceedings 
which is granted by the hearing offi-
cial; 

(l) That any knowingly false or frivo-
lous statements, representations, or 
evidence may subject the employee to: 

(1) Disciplinary procedures appro-
priate under 5 U.S.C. chapter 75, 5 CFR 
part 752, or any other applicable stat-
utes or regulations; 

(2) Penalties under the False Claims 
Act, 31 U.S.C. 3729 through 3731, or 
under any other applicable statutory 
authority; or 

(3) Criminal penalties under 18 U.S.C. 
286, 287, 1001, and 1002 or under any 
other applicable statutory authority; 

(m) That the employee also has the 
right to request waiver of overpayment 
pursuant to 5 U.S.C. 5584, and may ex-
ercise any other rights and remedies 
available under statutes or regulations 
governing the program for which the 
collection is being made; and 

(n) That amounts paid on or deducted 
from debts that are later waived or 
found not to be owed to the United 
States will be promptly refunded to the 
employee, unless there are applicable 
contractual or statutory provisions to 
the contrary. 

§ 313.42 Procedures to request a hear-
ing. 

(a) To request a hearing, an employee 
must send a written request to the Di-
rector. The request must be received by 
the Director within 30 calendar days 
after the employee’s receipt of the No-
tice of Intent. 

(b) The request must be signed by the 
employee and must fully identify and 
explain with reasonable specificity all 
the facts, evidence, and witnesses, if 
any, that the employee believes sup-

port his or her position. The request 
for hearing must state whether the em-
ployee is requesting an oral or docu-
mentary hearing. If an oral hearing is 
requested, the request shall explain 
why the matter cannot be resolved by 
a review of documentary evidence 
alone. 

§ 313.43 Failure to timely submit re-
quest for hearing. 

If the Director does not receive an 
employee’s request for hearing within 
the 30-day period set forth in § 313.42(a), 
the employee shall not be entitled to a 
hearing. However, the Director may ac-
cept an untimely request for hearing if 
the employee can show that the delay 
was the result of circumstances beyond 
his or her control or that he or she 
failed to receive actual notice of the 
filing deadline. 

§ 313.44 Procedure for hearing. 
(a) Obtaining the services of a hearing 

official. When the FDIC is the creditor 
agency and the debtor is an FDIC em-
ployee, the FDIC shall designate an ad-
ministrative law judge or contact any 
agent of another agency designated in 
appendix A to 5 CFR part 581 to ar-
range for a hearing official. When the 
FDIC is the creditor agency and the 
debtor is not an FDIC employee (i.e., 
the debtor is employed by another fed-
eral agency, also known as the paying 
agency), and the FDIC cannot provide a 
prompt and appropriate hearing before 
an administrative law judge or a hear-
ing official furnished pursuant to a 
lawful arrangement, the FDIC may 
contact an agent of the paying agency 
designated in appendix A to 5 CFR part 
581 to arrange for a hearing official. 
The paying agency must cooperate 
with the FDIC to provide a hearing of-
ficial, as required by the FCCS. 

(b) Notice and format of hearing—(1) 
Notice. The hearing official shall deter-
mine whether the hearing shall be oral 
or documentary and shall notify the 
employee of the form of the hearing. If 
the hearing will be oral, the notice 
shall set forth the date, time, and loca-
tion of the hearing, which must be held 
within 30 calendar days after the re-
quest is received, unless the employee 
requests that the hearing be delayed. If 
the hearing will be documentary, the 
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employee shall be notified to submit 
evidence and written arguments in sup-
port of his or her case to the hearing 
official within 30 calendar days. 

(2) Oral hearing. The hearing official 
may grant a request for an oral hearing 
if he or she determines that the issues 
raised by the employee cannot be re-
solved by review of documentary evi-
dence alone (e.g., where credibility or 
veracity are at issue). An oral hearing 
is not required to be an adversarial ad-
judication, and the hearing official is 
not required to apply rules of evidence. 
Witnesses who testify in oral hearings 
shall do so under oath or affirmation. 
Oral hearings may take the form of, 
but are not limited to: 

(i) Informal conferences with the 
hearing official in which the employee 
and agency representative are given 
full opportunity to present evidence, 
witnesses, and argument; 

(ii) Informal meetings in which the 
hearing examiner interviews the em-
ployee; or 

(iii) Formal written submissions fol-
lowed by an opportunity for oral pres-
entation. 

(3) Documentary hearing. If the hear-
ing official determines that an oral 
hearing is not necessary, he or she 
shall decide the issues raised by the 
employee based upon a review of the 
written record. 

(4) Record. The hearing official shall 
maintain a summary record of any 
hearing conducted under this section. 

(c) Rescheduling of the hearing date. 
The hearing official shall reschedule a 
hearing if requested to do so by both 
parties, who shall be given reasonable 
notice of the time and place of this new 
hearing. 

(d) Failure to appear. In the absence of 
good cause, an employee who fails to 
appear at a hearing shall be deemed, 
for the purpose of this subpart, to 
admit the existence and amount of the 
debt as described in the Notice of In-
tent. If the representative of the cred-
itor agency fails to appear, the hearing 
official shall proceed with the hearing 
as scheduled, and issue a decision based 
upon the oral testimony presented and 
the documentation submitted by both 
parties. 

(e) Date of decision. The hearing offi-
cial shall issue a written decision based 

upon the evidence and information de-
veloped at the hearing, as soon as prac-
ticable after the hearing, but not later 
than 60 calendar days after the date on 
which the request for hearing was re-
ceived by the FDIC, unless the hearing 
was delayed at the request of the em-
ployee. In the event of such a delay, 
the 60-day decision period shall be ex-
tended by the number of days by which 
the hearing was postponed. The deci-
sion of the hearing official shall be 
final. 

(f) Content of decision. The written de-
cision shall include: 

(1) A summary of the facts con-
cerning the origin, nature, and amount 
of the debt; 

(2) The hearing official’s findings, 
analysis, and conclusions; and 

(3) The terms of the repayment 
schedule, if applicable. 

(g) Official certification of debt. The 
hearing official’s decision shall con-
stitute an official certification regard-
ing the existence and amount of the 
debt for purposes of executing salary 
offset under 5 U.S.C. 5514. Where the 
FDIC is the creditor agency but not the 
current paying agency, the FDIC may 
make a certification regarding the ex-
istence and amount of the debt owed to 
the FDIC, based on the hearing offi-
cial’s certification. The FDIC may 
make this certification to: the Sec-
retary of the Treasury so that Treas-
ury may offset the employee’s current 
pay account by means of centralized 
administrative offset (5 CFR 550.1108); 
or to the current paying agency (5 CFR 
550.1109). If the hearing official deter-
mines that a debt may not be collected 
through salary offset but the FDIC as 
the creditor agency determines that 
the debt is still valid, the FDIC may 
seek collection of the debt through 
other means, including administrative 
offset of other federal payments or liti-
gation. 

§ 313.45 Certification of debt by FDIC 
as creditor agency. 

The Director may also issue a certifi-
cation of the debt where there has not 
been a hearing, if the employee has ad-
mitted the debt, or failed to contest 
the existence and amount of the debt 
in a timely manner (e.g., by failing to 
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request a hearing). The certification 
shall be in writing and shall state: 

(a) The amount and basis of the debt 
owed by the employee; 

(b) The date the FDIC’s right to col-
lect the debt first accrued; 

(c) That the FDIC’s debt collection 
regulations have been approved by 
OPM pursuant to 5 CFR part 550, sub-
part K; 

(d) If the collection is to be made by 
lump-sum payment, the amount and 
date such payment will be collected; 

(e) If the collection is to be made in 
installments through salary offset, the 
number of installments to be collected, 
the amount of each installment, and 
the date of the first installment, if a 
date other than the next officially es-
tablished pay period; and 

(f) The date the employee was noti-
fied of the debt, the action(s) taken 
pursuant to the FDIC’s regulations, 
and the dates such actions were taken. 

§ 313.46 Notice of salary offset where 
FDIC is the paying agency. 

(a) Upon issuance of a proper certifi-
cation by the Director for debts owed 
to the FDIC, or upon receipt of a prop-
er certification from a creditor agency, 
the Director shall send the employee a 
written notice of salary offset. Such 
notice shall advise the employee: 

(1) That certification has been issued 
by the Director or received from an-
other creditor agency; 

(2) Of the amount of the debt and of 
the deductions to be made; and 

(3) Of the initiation of salary offset 
at the next officially established pay 
interval or as otherwise provided for in 
the certification. 

(b) Where appropriate, the Director 
shall provide a copy of the notice to 
the creditor agency and advise such 
agency of the dollar amount to be off-
set and the pay period when the offset 
will begin. 

§ 313.47 Voluntary repayment agree-
ments as alternative to salary offset 
where the FDIC is the creditor 
agency. 

(a) In response to a Notice of Intent, 
an employee may propose to volun-
tarily repay the debt through sched-
uled voluntary payments, in lieu of sal-
ary offset. An employee who wishes to 
repay a debt in this manner shall sub-

mit to the Director a written agree-
ment proposing a repayment schedule. 
This proposal must be received by the 
Director within 30 calendar days after 
receipt of the Notice of Intent. 

(b) The Director shall notify the em-
ployee whether the employee’s pro-
posed voluntary repayment agreement 
is acceptable. It is within the discre-
tion of the Director whether to accept 
or reject the debtor’s proposal, or 
whether to propose to the debtor a 
modification of the proposed repay-
ment agreement: 

(1) If the Director decides that the 
proposed repayment agreement is un-
acceptable, he or she shall notify the 
employee and the employee shall have 
30 calendar days from the date he or 
she received notice of the decision in 
which to file a request for a hearing on 
the proposed repayment agreement, as 
provided in § 313.42; or 

(2) If the Director decides that the 
proposed repayment agreement is ac-
ceptable or the debtor agrees to a 
modification proposed by the Director, 
the agreement shall be put in writing 
and signed by both the employee and 
the Director. 

§ 313.48 Special review of repayment 
agreement or salary offset due to 
changed circumstances. 

(a) An employee subject to a vol-
untary repayment agreement or salary 
offset payable to the FDIC as creditor 
agency may request a special review by 
the Director of the amount of the sal-
ary offset or voluntary repayment, 
based on materially changed cir-
cumstances, including, but not limited 
to, catastrophic illness, divorce, death, 
or disability. A request for special re-
view may be made at any time. 

(b) In support of a request for special 
review, the employee shall submit to 
the Director a detailed statement and 
supporting documents for the em-
ployee, his or her spouse, and depend-
ents indicating: 

(1) Income from all sources; 
(2) Assets; 
(3) Liabilities; 
(4) Number of dependents; 
(5) Monthly expenses for food, hous-

ing, clothing, and transportation; 
(6) Medical expenses; and 
(7) Exceptional expenses, if any. 

VerDate Mar<15>2010 08:41 Feb 21, 2013 Jkt 229039 PO 00000 Frm 00177 Fmt 8010 Sfmt 8010 Y:\SGML\229039.XXX 229039er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



168 

12 CFR Ch. III (1–1–13 Edition) § 313.49 

(c) The employee shall also file an al-
ternative proposed offset or payment 
schedule and a statement, with sup-
porting documents, showing why the 
current salary offset or payments re-
sult in extreme financial hardship to 
the employee. 

(d) The Director shall evaluate the 
statement and supporting documents 
and determine whether the original 
salary offset or repayment schedule 
imposes extreme financial hardship on 
the employee, for example, by pre-
venting the employee from meeting es-
sential subsistence expenses such as 
food, housing, clothing, transportation, 
and medical care. The Director shall 
notify the employee in writing within 
30 calendar days of his or her deter-
mination. 

(e) If the special review results in a 
revised salary offset or repayment 
schedule, the Director shall provide a 
new certification to the paying agency. 

§ 313.49 Coordinating salary offset 
with other agencies. 

(a) Responsibility of the FDIC as the 
creditor agency. Upon completion of the 
procedures established in § 313.40 
through § 313.45, the Director shall take 
the following actions: 

(1) Submit a debt claim to the paying 
agency, containing the information de-
scribed in paragraphs (a)(2) and (a)(3) of 
this section, together with the certifi-
cation of debt or an installment agree-
ment (or other instruction regarding 
the payment schedule, if applicable). 

(2) If the collection must be made in 
installments, inform the paying agency 
of the amount or percentage of dispos-
able pay to be collected in each install-
ment. The Director may also inform 
the paying agency of the commence-
ment date and number of installments 
to be paid, if a date other than the next 
officially established pay period is re-
quired. 

(3) Unless the employee has con-
sented to the salary offset in writing or 
has signed a statement acknowledging 
receipt of the required procedures and 
the written consent or statement is 
forwarded to the paying agency, the 
Director must also advise the paying 
agency of the actions the FDIC has 
taken under 5 U.S.C. 5514 and state the 
dates such action was taken. 

(4) If the employee is in the process 
of separating from employment, the 
Director shall submit the debt claim to 
the employee’s paying agency for col-
lection by lump-sum deduction from 
the employee’s final check. The paying 
agency shall certify the total amount 
of its collection and furnish a copy of 
the certification to the FDIC and to 
the employee. 

(5) If the employee is already sepa-
rated and all payments due from his or 
her former paying agency have been 
paid, the Director may, unless other-
wise prohibited, request that money 
due and payable to the employee from 
the federal government, including pay-
ments from the Civil Service Retire-
ment and Disability Fund (5 CFR 
831.1801), be administratively offset to 
collect the debt. 

(6) In the event an employee trans-
fers to another paying agency, the Di-
rector shall not repeat the procedures 
described in § 313.40 through § 313.45 in 
order to resume collecting the debt. In-
stead, the FDIC shall review the debt 
upon receiving the former paying agen-
cy’s notice of the employee’s transfer 
and shall ensure that collection is re-
sumed by the new paying agency. The 
FDIC must submit a properly certified 
claim to the new paying agency before 
collection can be resumed. 

(b) Responsibility of the FDIC as the 
paying agency—(1) Complete claim. When 
the FDIC receives a properly certified 
claim from a creditor agency, the em-
ployee shall be given written notice of 
the certification, the date salary offset 
will begin, and the amount of the peri-
odic deductions. The FDIC shall sched-
ule deductions to begin at the next offi-
cially established pay interval or as 
otherwise provided for in the certifi-
cation. 

(2) Incomplete claim. When the FDIC 
receives an incomplete certification of 
debt from a creditor agency, the FDIC 
shall return the debt claim with notice 
that procedures under 5 U.S.C. 5514 and 
5 CFR 550.1104 must be followed and 
that a properly certified debt claim 
must be received before action will be 
taken to collect from the employee’s 
current pay account. 
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(3) Review. The FDIC is not author-
ized to review the merits of the cred-
itor agency’s determination with re-
spect to the amount or validity of the 
debt certified by the creditor agency. 

(4) Employees who transfer from one 
paying agency to another agency. If, 
after the creditor agency has sub-
mitted the debt claim to the FDIC, the 
employee transfers to a different pay-
ing agency before the debt is collected 
in full, the FDIC must certify the total 
amount collected on the debt. One copy 
of the certification shall be furnished 
to the employee, and one copy shall be 
sent to the creditor agency along with 
notice of the employee’s transfer. If the 
FDIC is aware that the employee is en-
titled to payments from the Civil Serv-
ice Retirement and Disability Fund, or 
other similar payments, it must pro-
vide written notification to the agency 
responsible for making such payments 
that the debtor owes a debt (including 
the amount) and that the requirements 
set forth herein and in the OPM’s regu-
lation (5 CFR part 550, subpart K) have 
been fully met. 

§ 313.50 Interest, penalties, and admin-
istrative costs. 

Where the FDIC is the creditor agen-
cy, it shall assess interest, penalties, 
and administrative costs pursuant to 31 
U.S.C. 3717 and 31 CFR parts 900 
through 904. 

§ 313.51 Refunds. 

(a) Where the FDIC is the creditor 
agency, it shall promptly refund any 
amount deducted under the authority 
of 5 U.S.C. 5514 when the debt is com-
promised or otherwise found not to be 
owing to the United States, or when an 
administrative or judicial order directs 
the FDIC to make a refund. 

(b) Unless required by law or con-
tract, such refunds shall not bear inter-
est. 

§ 313.52 Request from a creditor agen-
cy for services of a hearing official. 

(a) The FDIC may provide a hearing 
official upon request of the creditor 
agency when the debtor is employed by 
the FDIC and the creditor agency can-
not provide a prompt and appropriate 
hearing before a hearing official fur-

nished pursuant to another lawful ar-
rangement. 

(b) The FDIC may provide a hearing 
official upon request of a creditor agen-
cy when the debtor works for the cred-
itor agency and that agency cannot ar-
range for a hearing official. 

(c) The Director shall arrange for 
qualified personnel to serve as hearing 
officials. 

(d) Services rendered under para-
graph (a) of this section shall be pro-
vided on a fully reimbursable basis pur-
suant to 31 U.S.C. 1535. 

§ 313.53 Non-waiver of rights by pay-
ments. 

A debtor’s payment, whether vol-
untary or involuntary, of all or any 
portion of a debt being collected pursu-
ant to this section shall not be con-
strued as a waiver of any rights that 
the debtor may have under any stat-
ute, regulation, or contract except as 
otherwise provided by law or contract. 

§ 313.54 Exception to due process pro-
cedures. 

(a) The procedures set forth in this 
subpart shall not apply to routine 
intra-agency salary adjustments of 
pay, including the following: 

(1) Any adjustment to pay arising out 
of an employee’s election of coverage 
or a change in coverage under a federal 
benefits program requiring periodic de-
ductions from pay, if the amount to be 
recovered was accumulated over four 
pay periods or less; 

(2) A routine adjustment of pay that 
is made to correct an overpayment at-
tributable to clerical or administrative 
errors or delays in processing pay docu-
ments, if the overpayment occurred 
within the four pay periods preceding 
the adjustment and, at the time of 
such adjustment or as soon thereafter 
as is practical, the individual is pro-
vided written notice of the nature and 
amount of the adjustment and the 
point of contact for contesting such ad-
justment; or 

(3) Any adjustment to collect a debt 
amount to $50 or less, if, at the time of 
such adjustment, or as soon thereafter 
as is practical, the individual is pro-
vided written notice of the nature and 
amount of the adjustment and the 
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point of contact for contesting such ad-
justment. 

(b) The procedure for notice to the 
employee and collection of such adjust-
ments is set forth in § 313.55. 

§ 313.55 Salary adjustments. 
Any negative adjustment to pay aris-

ing out of an employee’s election of 
coverage, or a change in coverage, 
under a federal benefits program re-
quiring periodic deductions from pay 
shall not be considered collection of a 
‘‘debt’’ for the purposes of this section 
if the amount to be recovered was ac-
cumulated over four pay periods or 
less. In such cases, the FDIC shall not 
apply this subpart C, but will provide a 
clear and concise statement in the em-
ployee’s earnings statement advising 
the employee of the previous overpay-
ment at the time the adjustment is 
made. 

§§ 313.56–313.79 [Reserved] 

Subpart D—Administrative Wage 
Garnishment 

§ 313.80 Scope and purpose. 
(a) These administrative wage gar-

nishment regulations are issued in 
compliance with 31 U.S.C. 3720D and 31 
CFR 285.11(f). The subpart provides pro-
cedures for the FDIC to collect money 
from a debtor’s disposable pay by 
means of administrative wage garnish-
ment. The receipt of payments pursu-
ant to this subpart does not preclude 
the FDIC from pursuing other debt col-
lection remedies, including the offset 
of federal payments. The FDIC may 
pursue such debt collection remedies 
separately or in conjunction with ad-
ministrative wage garnishment. This 
subpart does not apply to the collec-
tion of delinquent debts from the wages 
of federal employees from their federal 
employment. Federal pay is subject to 
the federal salary offset procedures set 
forth in 5 U.S.C. 5514 and other applica-
ble laws. 

§ 313.81 Notice. 
At least 30 days before the initiation 

of garnishment proceedings, the Direc-
tor will send, by first class mail to the 
debtor’s last known address, a written 
notice informing the debtor of: 

(a) The nature and amount of the 
debt; 

(b) The FDIC’s intention to initiate 
proceedings to collect the debt through 
deductions from the debtor’s pay until 
the debt and all accumulated interest 
penalties and administrative costs are 
paid in full; 

(c) An explanation of the debtor’s 
rights as set forth in § 313.82(c); and 

(d) The time frame within which the 
debtor may exercise these rights. The 
FDIC shall retain a stamped copy of 
the notice indicating the date the no-
tice was mailed. 

§ 313.82 Debtor’s rights. 
The FDIC shall afford the debtor the 

opportunity: 
(a) To inspect and copy records re-

lated to the debt; 
(b) To enter into a written repay-

ment agreement with the FDIC, under 
terms agreeable to the FDIC; and 

(c) To the extent that a debt owed 
has not been established by judicial or 
administrative order, to request a 
hearing concerning the existence or 
amount of the debt or the terms of the 
repayment schedule. With respect to 
debts established by a judicial or ad-
ministrative order, a debtor may re-
quest a hearing concerning the pay-
ment or other discharge of the debt. 
The debtor is not entitled to a hearing 
concerning the terms of the proposed 
repayment schedule if these terms have 
been established by written agreement. 

§ 313.83 Form of hearing. 
(a) If the debtor submits a timely 

written request for a hearing as pro-
vided in § 313.82(c), the FDIC will afford 
the debtor a hearing, which at the 
FDIC’s option may be oral or written. 
The FDIC will provide the debtor with 
a reasonable opportunity for an oral 
hearing when the Director determines 
that the issues in dispute cannot be re-
solved by review of the documentary 
evidence, for example, when the valid-
ity of the claim turns on the issue of 
credibility or veracity. 

(b) If the FDIC determines that an 
oral hearing is appropriate, the time 
and location of the hearing shall be es-
tablished by the FDIC. An oral hearing 
may, at the debtor’s option, be con-
ducted either in person or by telephone 
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conference. All travel expenses in-
curred by the debtor in connection 
with an in-person hearing will be borne 
by the debtor. All telephonic charges 
incurred during the hearing will be the 
responsibility of the agency. 

(c) In cases when it is determined 
that an oral hearing is not required by 
this section, the FDIC will accord the 
debtor a ‘‘paper hearing,’’ that is, the 
FDIC will decide the issues in dispute 
based upon a review of the written 
record. 

§ 313.84 Effect of timely request. 

If the FDIC receives a debtor’s writ-
ten request for hearing within 15 busi-
ness days of the date the FDIC mailed 
its notice of intent to seek garnish-
ment, the FDIC shall not issue a with-
holding order until the debtor has been 
provided the requested hearing, and a 
decision in accordance with § 313.88 and 
§ 313.89 has been rendered. 

§ 313.85 Failure to timely request a 
hearing. 

If the FDIC receives a debtor’s writ-
ten request for hearing after 15 busi-
ness days of the date the FDIC mailed 
its notice of intent to seek garnish-
ment, the FDIC shall provide a hearing 
to the debtor. However, the FDIC will 
not delay issuance of a withholding 
order unless it determines that the un-
timely filing of the request was caused 
by factors over which the debtor had 
no control, or the FDIC receives infor-
mation that the FDIC believes justifies 
a delay or cancellation of the with-
holding order. 

§ 313.86 Hearing official. 

A hearing official may be any quali-
fied individual, as determined by the 
FDIC, including an administrative law 
judge. 

§ 313.87 Procedure. 

After the debtor requests a hearing, 
the hearing official shall notify the 
debtor of: 

(a) The date and time of a telephonic 
hearing; 

(b) The date, time, and location of an 
in-person oral hearing; or 

(c) The deadline for the submission of 
evidence for a written hearing. 

§ 313.88 Format of hearing. 
The FDIC will have the burden of 

proof to establish the existence or 
amount of the debt. Thereafter, if the 
debtor disputes the existence or 
amount of the debt, the debtor must 
prove by a preponderance of the evi-
dence that no debt exists, or that the 
amount of the debt is incorrect. In ad-
dition, the debtor may present evi-
dence that the terms of the repayment 
schedule are unlawful, would cause a fi-
nancial hardship to the debtor, or that 
collection of the debt may not be pur-
sued due to operation of law. The hear-
ing official shall maintain a record of 
any hearing held under this section. 
Hearings are not required to be formal, 
and evidence may be offered without 
regard to formal rules of evidence. Wit-
nesses who testify in oral hearings 
shall do so under oath or affirmation. 

§ 313.89 Date of decision. 
The hearing official shall issue a 

written opinion stating his or her deci-
sion as soon as practicable, but not 
later than sixty (60) days after the date 
on which the request for such hearing 
was received by the FDIC. If the FDIC 
is unable to provide the debtor with a 
hearing and decision within sixty (60) 
days after the receipt of the request for 
such hearing: 

(a) The FDIC may not issue a with-
holding order until the hearing is held 
and a decision rendered; or 

(b) If the FDIC had previously issued 
a withholding order to the debtor’s em-
ployer, the withholding order will be 
suspended beginning on the 61st day 
after the date the FDIC received the 
hearing request and continuing until a 
hearing is held and a decision is ren-
dered. 

§ 313.90 Content of decision. 
The written decision shall include: 
(a) A summary of the facts presented; 
(b) The hearing official’s findings, 

analysis and conclusions; and 
(c) The terms of any repayment 

schedule, if applicable. 

§ 313.91 Finality of agency action. 
Unless the FDIC on its own initiative 

orders review of a decision by a hearing 
official pursuant to 17 CFR 201.431(c), a 
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decision by a hearing official shall be-
come the final decision of the FDIC for 
the purpose of judicial review under 
the Administrative Procedure Act. 

§ 313.92 Failure to appear. 
In the absence of good cause shown, a 

debtor who fails to appear at a sched-
uled hearing will be deemed as not hav-
ing timely filed a request for a hearing. 

§ 313.93 Wage garnishment order. 
(a) Unless the FDIC receives informa-

tion that it believes justifies a delay or 
cancellation of the withholding order, 
the FDIC will send by first class mail a 
withholding order to the debtor’s em-
ployer within 30 days after the debtor 
fails to make a timely request for a 
hearing (i.e., within 15 business days 
after the mailing of the notice of the 
FDIC’s intent to seek garnishment) or, 
if a timely request for a hearing is 
made by the debtor, within 30 days 
after a decision to issue a withholding 
order becomes final. 

(b) The withholding order sent to the 
employer will be in the form prescribed 
by the Secretary of the Treasury, on 
the FDIC’s letterhead, and signed by 
the head of the agency or delegate. The 
order will contain all information nec-
essary for the employer to comply with 
the withholding order, including the 
debtor’s name, address, and social secu-
rity number, as well as instructions for 
withholding and information as to 
where payments should be sent. 

(c) The FDIC will keep a stamped 
copy of the order indicating the date it 
was mailed. 

§ 313.94 Certification by employer. 
Along with the withholding order, 

the FDIC will send to the employer a 
certification in a form prescribed by 
the Secretary of the Treasury. The em-
ployer shall complete and return the 
certification to the FDIC within the 
time frame prescribed in the instruc-
tions to the form. The certification 
will address matters such as informa-
tion about the debtor’s employment 
status and disposable pay available for 
withholding. 

§ 313.95 Amounts withheld. 
(a) Upon receipt of the garnishment 

order issued under this section, the em-

ployer shall deduct from all disposable 
pay paid to the debtor during each pay 
period the amount of garnishment de-
scribed in paragraphs (b) through (d) of 
this section. 

(b) Subject to the provisions of para-
graphs (c) and (d) of this section, the 
amount of garnishment shall be the 
lesser of: 

(1) The amount indicated on the gar-
nishment order up to 15% of the debt-
or’s disposable pay; or 

(2) The amount set forth in 15 U.S.C. 
1673(a)(2). The amount set forth at 15 
U.S.C. 1673(a)(2) is the amount by 
which the debtor’s disposable pay ex-
ceeds an amount equivalent to thirty 
times the minimum wage. See 29 CFR 
870.10. 

(c) When a debtor’s pay is subject to 
withholding orders with priority, the 
following shall apply: 

(1) Unless otherwise provided by fed-
eral law, withholding orders issued 
under this section shall be paid in the 
amounts set forth under paragraph (b) 
of this section and shall have priority 
over other withholding orders which 
are served later in time. However, 
withholding orders for family support 
shall have priority over withholding 
orders issued under this section. 

(2) If amounts are being withheld 
from a debtor’s pay pursuant to a with-
holding order served on an employer 
before a withholding order issued pur-
suant to this section, or if a with-
holding order for family support is 
served on an employer at any time, the 
amounts withheld pursuant to the 
withholding order issued under this 
section shall be the lesser of: 

(i) The amount calculated under 
paragraph (b) of this section; or 

(ii) An amount equal to 25% of the 
debtor’s disposable pay less the 
amount(s) withheld under the with-
holding order(s) with priority. 

(3) If a debtor owes more than one 
debt to the FDIC, the FDIC may issue 
multiple withholding orders. The total 
amount garnished from the debtor’s 
pay for such orders will not exceed the 
amount set forth in paragraph (b) of 
this section. 

(d) An amount greater than that set 
forth in paragraphs (b) and (c) of this 
section may be withheld upon the writ-
ten consent of the debtor. 
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(e) The employer shall promptly pay 
to the FDIC all amounts withheld in 
accordance with the withholding order 
issued pursuant to this section. 

(f) An employer shall not be required 
to vary its normal pay and disburse-
ment cycles in order to comply with 
the withholding order. 

(g) Any assignment or allotment by 
the employee of the employee’s earn-
ings shall be void to the extent it inter-
feres with or prohibits execution of the 
withholding order under this section, 
except for any assignment or allotment 
made pursuant to a family support 
judgment or order. 

(h) The employer shall withhold the 
appropriate amount from the debtor’s 
wages for each pay period until the em-
ployer receives notification from the 
FDIC to discontinue wage withholding. 
The garnishment order shall indicate a 
reasonable period of time within which 
the employer is required to commence 
wage withholding. 

§ 313.96 Exclusions from garnishment. 

The FDIC will not garnish the wages 
of a debtor it knows has been involun-
tarily separated from employment 
until the debtor has been re-employed 
continuously for at least 12 months. 
The debtor has the burden of informing 
the FDIC of the circumstances sur-
rounding an involuntary separation 
from employment. 

§ 313.97 Financial hardship. 

(a) A debtor whose wages are subject 
to a wage withholding order under this 
section, may, at any time, request a re-
view by the FDIC of the amount gar-
nished, based on materially changed 
circumstances such as disability, di-
vorce, or catastrophic illness which re-
sult in financial hardship. 

(b) A debtor requesting a review 
under this section shall submit the 
basis for claiming that the current 
amount of garnishment results in a fi-
nancial hardship to the debtor, along 
with supporting documentation. 

(c) If a financial hardship is found, 
the FDIC will downwardly adjust, by 
an amount and for a period of time 
agreeable to the FDIC, the amount gar-
nished to reflect the debtor’s financial 
condition. The FDIC will notify the 

employer of any adjustments to the 
amounts to be withheld. 

§ 313.98 Ending garnishment. 

(a) Once the FDIC has fully recovered 
the amounts owed by the debtor, in-
cluding interest, penalties, and admin-
istrative costs consistent with the 
FCCS, the FDIC will send the debtor’s 
employer notification to discontinue 
wage withholding. 

(b) At least annually, the FDIC will 
review its debtors’ accounts to ensure 
that garnishment has been terminated 
for accounts that have been paid in 
full. 

§ 313.99 Prohibited actions by em-
ployer. 

The DCIA prohibits an employer 
from discharging, refusing to employ, 
or taking disciplinary action against 
the debtor due to the issuance of a 
withholding order under this subpart. 

§ 313.100 Refunds. 

(a) If a hearing official determines 
that a debt is not legally due and 
owing to the United States, the FDIC 
shall promptly refund any amount col-
lected by means of administrative 
wage garnishment. 

(b) Unless required by federal law or 
contract, refunds under this section 
shall not bear interest. 

§ 313.101 Right of action. 

The FDIC may sue any employer for 
any amount that the employer fails to 
withhold from wages owed and payable 
to its employee in accordance with this 
subpart. However, a suit will not be 
filed before the termination of the col-
lection action involving a particular 
debtor, unless earlier filing is nec-
essary to avoid expiration of any appli-
cable statute of limitations. For pur-
poses of this subpart, ‘‘termination of 
the collection action’’ occurs when the 
agency has terminated collection ac-
tion in accordance with the FCCS (31 
CFR 903.1 through 903.5) or other appli-
cable standards. In any event, termi-
nation of the collection action will 
have been deemed to occur if the FDIC 
has not received any payments to sat-
isfy the debt from the particular debtor 

VerDate Mar<15>2010 08:41 Feb 21, 2013 Jkt 229039 PO 00000 Frm 00183 Fmt 8010 Sfmt 8010 Y:\SGML\229039.XXX 229039er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



174 

12 CFR Ch. III (1–1–13 Edition) §§ 313.102–313.119 

whose wages were subject to garnish-
ment, in whole or in part, for a period 
of one (1) year. 

§§ 313.102–313.119 [Reserved] 

Subpart E—Tax Refund Offset 
§ 313.120 Scope. 

The provisions of 26 U.S.C. 6402(d) 
and 31 U.S.C. 3720A authorize the Sec-
retary of the Treasury to offset a delin-
quent debt owed to the United States 
Government from the tax refund due a 
taxpayer when other collection efforts 
have failed to recover the amount due. 
In addition, the FDIC is authorized to 
collect debts by means of administra-
tive offset under 31 U.S.C. 3716 and, as 
part of the debt collection process, to 
notify the Financial Management 
Service (FMS), a bureau of the Depart-
ment of the Treasury, of the amount of 
such debt for collection by tax refund 
offset. 

§ 313.121 Definitions. 
For purposes of this subpart E: 
(a) Debt or claim means an amount of 

money, funds or property which has 
been determined by the FDIC to be due 
to the United States from any person, 
organization, or entity, except another 
federal agency. 

(b) Debtor means a person who owes a 
debt or a claim. The term ‘‘person’’ in-
cludes any individual, organization or 
entity, except another federal agency. 

(c) Tax refund offset means with-
holding or reducing a tax refund pay-
ment by an amount necessary to sat-
isfy a debt owed by the payee(s) of a 
tax refund payment. 

(d) Tax refund payment means any 
overpayment of federal taxes to be re-
funded to the person making the over-
payment after the Internal Revenue 
Service (IRS) makes the appropriate 
credits. 

§ 313.122 Notification of debt to FMS. 
The FDIC shall notify FMS of the 

amount of any past due, legally en-
forceable non-tax debt owed to it by a 
person, for the purpose of collecting 
such debt by tax refund offset. Notifi-
cation and referral to FMS of such 
debts does not preclude FDIC’s use of 
any other debt collection procedures, 

such as wage garnishment, either sepa-
rately or in conjunction with tax re-
fund offset. 

§ 313.123 Certification and referral of 
debt. 

When the FDIC refers a past-due, le-
gally enforceable debt to FMS for tax 
refund offset, it will certify to FMS 
that: 

(a) The debt is past due and legally 
enforceable in the amount submitted 
to FMS and that the FDIC will ensure 
that collections are properly credited 
to the debt; 

(b) Except in the case of a judgment 
debt or as otherwise allowed by law, 
the debt is referred for offset within 
ten years after the FDIC’s right of ac-
tion accrues; 

(c) The FDIC has made reasonable ef-
forts to obtain payment of the debt, in 
that it has: 

(1) Submitted the debt to FMS for 
collection by administrative offset and 
complied with the provisions of 31 
U.S.C. 3716(a) and related regulations; 

(2) Notified, or has made a reasonable 
attempt to notify, the debtor that the 
debt is past-due, and unless repaid 
within 60 days after the date of the no-
tice, will be referred to FMS for tax re-
fund offset; 

(3) Given the debtor at least 60 days 
to present evidence that all or part of 
the debt is not past-due or legally en-
forceable, considered any evidence pre-
sented by the debtor, and determined 
that the debt is past-due and legally 
enforceable; and 

(4) Provided the debtor with an op-
portunity to make a written agreement 
to repay the debt; and 

(d) The debt is at least $25. 

§ 313.124 Pre-offset notice and consid-
eration of evidence. 

(a) For purposes of § 313.123(c)(2), the 
FDIC has made a reasonable effort to 
notify the debtor if it uses the current 
address information contained in its 
records related to the debt. The FDIC 
may, but is not required to, obtain ad-
dress information from the IRS pursu-
ant to 26 U.S.C. 6103(m)(2), (4), (5). 

(b) For purposes of § 313.123(c)(3), if 
evidence presented by a debtor is con-
sidered by an agent of the FDIC, or 
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other entities or persons acting on be-
half of the FDIC, the debtor must be 
accorded at least 30 days from the date 
the agent or other entity or person de-
termines that all or part of the debt is 
past-due and legally enforceable to re-
quest review by an officer or employee 
of the FDIC of any unresolved dispute. 
The FDIC must then notify the debtor 
of its decision. 

§ 313.125 No requirement for duplicate 
notice. 

Where the director has previously 
given a debtor any of the required no-
tice and review opportunities with re-
spect to a particular debt, the Director 
is not required to duplicate such notice 
and review opportunities prior to initi-
ating tax refund offset. 

[71 FR 75661, Dec. 18, 2006] 

§ 313.126 Referral of past-due, legally 
enforceable debt. 

The FDIC shall submit past-due, le-
gally enforceable debt information for 
tax refund offset to FMS, as prescribed 
by FMS. For each debt, the FDIC will 
include the following information: 

(a) The name and taxpayer identi-
fication number (as defined in 26 U.S.C. 
6109) of the debtor; 

(b) The amount of the past-due and 
legally enforceable debt; 

(c) The date on which the debt be-
came past-due; and 

(d) The designation of FDIC as the 
agency referring the debt. 

[67 FR 48527, July 25, 2002. Redesignated at 71 
FR 75661, Dec. 18, 2006] 

§ 313.127 Correcting and updating re-
ferral. 

If, after referring a past-due legally 
enforceable debt to FMS as provided in 
§ 313.125, the FDIC determines that an 
error has been made with respect to 
the information transmitted to FMS, 
or if the FDIC receives a payment or 
credits a payment to the account of the 
debtor referred to FMS for offset, or if 
the debt amount is otherwise incorrect, 
the FDIC shall promptly notify FMS 
and make the appropriate correction of 
the FDIC’s records. FDIC will provide 
certification as required under § 313.123 
for any increases to amounts owed. In 
the event FMS rejects an FDIC certifi-

cation for failure to comply with 
§ 323.123, the FDIC may resubmit the 
debt with a corrected certification. 

[67 FR 48527, July 25, 2002. Redesignated at 71 
FR 75661, Dec. 18, 2006] 

§ 313.128 Disposition of amounts col-
lected. 

FMS will transmit amounts collected 
for past-due, legally enforceable debts, 
less fees charged under this section, to 
the FDIC’s account. The FDIC will re-
imburse FMS and the IRS for the cost 
of administering the tax refund offset 
program. FMS will deduct the fees 
from amounts collected prior to dis-
position and transmit a portion of the 
fees deducted to reimburse the IRS for 
its share of the cost of administering 
the tax refund offset program. To the 
extent allowed by law, the FDIC may 
add the offset fees to the debt. 

[67 FR 48527, July 25, 2002. Redesignated at 71 
FR 75661, Dec. 18, 2006] 

§§ 313.129–313.139 [Reserved] 

Subpart F—Civil Service Retire-
ment and Disability Fund Off-
set 

§ 313.140 Future benefits. 

Unless otherwise prohibited by law, 
the FDIC may request that a debtor’s 
anticipated or future benefit payments 
under the Civil Service Retirement and 
Disability Fund (Fund) be administra-
tively offset in accordance with regula-
tions at 5 CFR 831.1801 through 831.1808. 

§ 313.141 Notification to OPM. 

When making a request for adminis-
trative offset under § 313.140, the FDIC 
shall provide OPM with a written cer-
tification that: 

(a) The debtor owes the FDIC a debt, 
including the amount of the debt; 

(b) The FDIC has complied with the 
applicable statutes, regulations, and 
procedures of OPM; and 

(c) The FDIC has complied with the 
requirements of 31 CFR parts 900 
through 904, including any required 
hearing or review. 
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§ 313.142 Request for administrative 
offset. 

The Director shall request adminis-
trative offset under § 313.140, as soon as 
practical after completion of the appli-
cable procedures in order to help en-
sure that offset be initiated prior to ex-
piration of the applicable statute of 
limitations. At such time as the debtor 
makes a claim for payments from the 
Fund, if at least a year has elapsed 
since the offset request was originally 
made, the debtor shall be permitted to 
offer a satisfactory repayment plan in 
lieu of offset upon establishing that 
changed financial circumstances would 
render the offset unjust. 

§ 313.143 Cancellation of deduction. 
If the FDIC collects part or all of the 

debt by other means before deductions 
are made or completed pursuant to 
§ 313.140, the FDIC shall act promptly 
to modify or terminate its request for 
such offset. 

Subpart G—Mandatory 
Centralized Administrative Offset 

§ 313.160 Treasury notification. 
(a) In accordance with 31 U.S.C. 3716, 

the FDIC as a creditor agency must no-
tify the Secretary of the Treasury of 
all debts that are delinquent (over 180 
days past due), as defined in the FCCS, 
to enable the Secretary to seek collec-
tion by centralized administrative off-
set. This includes debts the FDIC seeks 
to recover from the pay account of an 
employee of another agency by means 
of salary offset. 

(b) For purposes of centralized ad-
ministrative offset, a claim or debt is 
not delinquent if: 

(1) It is in litigation or foreclosure; 
(2) It will be disposed of under an 

asset sale program within one year 
after becoming eligible for sale; 

(3) It has been referred to a private 
collection contractor for collection; 

(4) It has been referred to a debt col-
lection center; 

(5) It will be collected under internal 
offset, if such offset is sufficient to col-
lect the claim within three years after 
the date the debt or claim is first delin-
quent; and 

(6) It is within a specific class of 
claims or debts which the Secretary of 
the Treasury has determined to be ex-
empt, at the request of an agency. 

§ 313.161 Certification of debt. 

Prior to referring a delinquent debt 
to the Secretary of the Treasury, the 
Director must have complied with the 
requirements of 5 U.S.C. 5514, and 5 
CFR part 550, subpart K, governing sal-
ary offset, and the FDIC regulations. 
The Director shall certify, in a form 
acceptable to the Secretary, that: 

(a) The debt is past due and legally 
enforceable; and 

(b) The FDIC has complied with all 
due process requirements under 31 
U.S.C. 3716 and the FDIC’s administra-
tive offset regulations. 

§ 313.162 Compliance with 31 CFR part 
285. 

The Director shall also comply with 
applicable procedures for referring a 
delinquent debt for purposes of central-
ized offset which are set forth at 31 
CFR part 285 and the FCCS. 

§ 313.163 Notification of debts of 180 
days or less. 

The Director, in his discretion, may 
also notify the Secretary of the Treas-
ury of debts that have been delinquent 
for 180 days or less, including debts the 
FDIC seeks to recover by means of sal-
ary offset. 

§§ 313.164–313.180 [Reserved] 
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