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form of proxy at the unsolicited re-
quest of a member, the acts required to
mail communications for members, or
ministerial acts performed on behalf of
a person soliciting a proxy.

(n) Subscription offering is the offering
of shares through nontransferable sub-
scription rights to:

(1) Eligible account holders under
§239.59(h);

(2) Tax-qualified employee stock
ownership plans under §239.59(m);

(3) Supplemental eligible account
holders under §239.59(h); and

(4) Other voting members under
§239.59(j).

(0) Supplemental eligibility record date
is the date for determining supple-
mental eligible account holders. The
supplemental eligibility record date is
the last day of the calendar quarter be-
fore the Board approves the conversion
and will occur only if the Board has
not approved the conversion within 15
months of the eligibility record date.

(p) Supplemental eligible account hold-
ers are any persons, except officers, di-
rectors, and their associates of the mu-
tual holding company or subsidiary
savings association, holding qualifying
deposits on the supplemental eligi-
bility record date.

(q) Underwriter is any person who pur-
chases any securities from the mutual
holding company or resulting stock
holding company with a view to dis-
tributing the securities, offers or sells
securities for the mutual stock holding
company or resulting stock holding
company in connection with the securi-
ties’ distribution, or participates or
has a direct or indirect participation in
the direct or indirect underwriting of
any such undertaking. Underwriter
does not include a person whose inter-
est is limited to a usual and customary
distributor’s or seller’s commission
from an underwriter or dealer.

§239.53 Prior to conversion.

(a) Pre-filing meeting and consultation.
(1) The mutual holding company’s
board, or a subcommittee of the board,
may meet with the staff of the appro-
priate Reserve Bank or Board staff be-
fore the mutual holding company’s
board of directors votes on the plan of
conversion. At that meeting the mu-
tual holding company may provide the

§239.53

Reserve Bank or Board staff with a
written strategic plan that outlines the
objectives of the proposed conversion
and the intended use of the conversion
proceeds.

(2) The mutual holding company
should also consult with the Board or
appropriate Reserve Bank before it
files its application for conversion. The
Reserve Bank or Board will discuss the
information that the mutual holding
company must include in the applica-
tion for conversion, general issues that
the mutual holding company may con-
front in the conversion process, and
any other pertinent issues.

(b) Business plan. (1) Prior to filing an
application for conversion, the mutual
holding company must adopt a busi-
ness plan reflecting the mutual holding
company’s intended plans for deploy-
ment of the proposed conversion pro-
ceeds. The business plan is required,
under §239.55(b), to be included in the
mutual holding company’s conversion
application. At a minimum, the busi-
ness plan must address:

(i) The subsidiary savings associa-
tion’s projected operations and activi-
ties for three years following the con-
version. The business plan must de-
scribe how the conversion proceeds will
be deployed at the savings association
(and holding company, if applicable),
what opportunities are available to
reasonably achieve the planned deploy-
ment of conversion proceeds in the rel-
evant proposed market areas, and how
its deployment will provide a reason-
able return on investment commensu-
rate with investment risk, investor ex-
pectations, and industry norms, by the
final year of the business plan. The
business plan must include three years
of projected financial statements. The
business plan must provide that the
subsidiary savings associations receive
at least 50 percent of the net conver-
sion proceeds. The Board may require
that a larger percentage of proceeds be
contributed to the subsidiary savings
associations.

(ii) The mutual holding company’s
plan for deploying conversion proceeds
to meet credit and lending needs in the
proposed market areas. The Board
strongly discourages business plans
that provide for a substantial invest-
ment in mortgage securities or other
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§239.54

securities, except as an interim meas-
ure to facilitate orderly, prudent de-
ployment of proceeds during the three
years following the conversion, or as
part of a properly managed leverage
strategy.

(iii) The risks associated with the
plan for deployment of conversion pro-
ceeds, and the effect of this plan on
management resources, staffing, and
facilities.

(iv) The expertise of the mutual hold-
ing company and saving association
subsidiary’s management and board of
directors, or that the mutual holding
company has planned for adequate
staffing and controls to prudently man-
age the growth, expansion, new invest-
ment, and other operations and activi-
ties proposed in its business plan.

(2) The mutual holding company may
not project returns of capital or special
dividends in any part of the business
plan. A newly converted company may
not plan on stock repurchases in the
first year of the business plan.

(c) Management and board review of
business plan. (1) The chief executive of-
ficer and members of the board of di-
rectors of the mutual holding company
must review, and at least two-thirds of
the board of directors must approve,
the business plan.

(2) The chief executive officer and at
least two-thirds of the board of direc-
tors of the mutual holding company
must certify that the business plan ac-
curately reflects the intended plans for
deployment of conversion proceeds, and
that any new initiatives reflected in
the Dbusiness plan are reasonably
achievable. The mutual holding com-
pany must submit these certifications
with its business plan, as part of the
conversion application under para-
graph (b) of this section.

(d) Board review of the business plan.
(1) The Board will review the business
plan to determine whether it dem-
onstrates a safe and sound deployment
of conversion proceeds, as part of its
review of the conversion application. In
making its determination, the Board
will consider how the mutual holding
company has addressed the applicable
factors of paragraph (b) of this section.
No single factor will be determinative.
The Board will review every case on its
merits.
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(2) The mutual holding company
must file its business plan with the ap-
propriate Reserve Bank. The Board or
appropriate Reserve Bank may request
additional information, if necessary, to
support its determination under para-
graph (d)(1) of this section. The mutual
holding company must file its business
plan as a confidential exhibit to the
Form AC.

(3) If the Board approves the applica-
tion for conversion and the mutual
holding company completes the con-
version, the resulting stock holding
company must operate within the pa-
rameters of the business plan. The
Board must approve any material devi-
ation from the business plan in writing
prior to such material deviation.

(e) Disclosure of business plan.

(1) The mutual holding company may
discuss information about the conver-
sion with individuals that it authorizes
to prepare documents for the conver-
sion.

(2) Except as permitted under para-
graph (e)(1) of this section, the mutual
holding company must keep all infor-
mation about the conversion confiden-
tial until the board of directors adopts
the plan of conversion.

(3) If the mutual holding company
violates this section, the Board may re-
quire it to take remedial action. For
example, the Board may require the
mutual holding company to take any
or all of the following actions:

(i) Publicly announce that the mu-
tual holding company is considering a
conversion;

(ii) Set an eligibility record date ac-
ceptable to the Board;

(iii) Limit the subscription rights of
any person who violates or aids in a
violation of this section; or

(iv) Take any other action to ensure
that the conversion is fair and equi-
table.

§239.54 Plan of conversion.

(a) Adoption by the board of directors.
Prior to filing an application for con-
version, the board of directors of the
mutual holding company must adopt a
plan of conversion that conforms to
§§239.59 through 239.62 and 239.63(b).
The board of directors must adopt the
plan by at least a two-thirds vote. The
plan of conversion is required, under
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