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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, January 1, 2012), consult the ‘‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before April 1, 2001, consult either the List of
CFR Sections Affected, 1949-1963, 1964-1972, 1973-1985, or 1986-2000, published in
eleven separate volumes. For the period beginning April 1, 2001, a ‘‘List of CFR
Sections Affected’ is published at the end of each CFR volume.

“[RESERVED]”’ TERMINOLOGY

The term ‘‘[Reserved]’”’ is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (6 U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.

An index to the text of ‘““Title 3—The President’ is carried within that volume.
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The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘‘Contents” entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area, 202-
512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Printing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.ofr.gov. For more information, contact the GPO Customer Con-
tact Center, U.S. Government Printing Office. Phone 202-512-1800, or 866-512-1800
(toll-free). E-mail, gpo@custhelp.com.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal-register.

RAYMOND A. MOSLEY,
Director,

Office of the Federal Register.
January 1, 2012.
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THIS TITLE

Title T—AGRICULTURE is composed of fifteen volumes. The parts in these vol-
umes are arranged in the following order: Parts 1-26, 27-52, 53-209, 210-299, 300-
399, 400-699, 700-899, 900-999, 1000-1199, 1200-1599, 1600-1759, 1760-1939, 1940-1949, 1950-
1999, and part 2000 to end. The contents of these volumes represent all current
regulations codified under this title of the CFR as of January 1, 2012.

The Food and Nutrition Service current regulations in the volume containing
parts 210-299, include the Child Nutrition Programs and the Food Stamp Program.
The regulations of the Federal Crop Insurance Corporation are found in the vol-
ume containing parts 400-699.

All marketing agreements and orders for fruits, vegetables and nuts appear
in the one volume containing parts 900-999. All marketing agreements and orders
for milk appear in the volume containing parts 1000-1199.

For this volume, Robert J. Sheehan, III was Chief Editor. The Code of Federal
Regulations publication program is under the direction of Michael L. White, as-
sisted by Ann Worley.
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Subpart A—General

§210.1 General purpose and scope.

(a) Purpose of the program. Section 2
of the National School Lunch Act (42
U.S.C. 1751), states: ‘It is declared to
be the policy of Congress, as a measure
of national security, to safeguard the
health and well-being of the Nation’s
children and to encourage the domestic
consumption of nutritious agricultural
commodities and other food, by assist-
ing the States, through grants-in-aid
and other means, in providing an ade-
quate supply of food and other facili-
ties for the establishment, mainte-
nance, operation, and expansion of non-
profit school lunch programs.’” Pursu-
ant to this act, the Department pro-
vides States with general and special
cash assistance and donations of foods
acquired by the Department to be used
to assist schools in serving nutritious
lunches to children each school day. In
furtherance of Program objectives, par-
ticipating schools shall serve lunches
that are nutritionally adequate, as set
forth in these regulations, and shall to
the extent practicable, ensure that par-
ticipating children gain a full under-
standing of the relationship between
proper eating and good health.

(b) Scope of the regulations. This part
sets forth the requirements for partici-
pation in the National School Lunch
and Commodity School Programs. It
specifies Program responsibilities of
State and local officials in the areas of
program administration, preparation
and service of nutritious lunches, pay-
ment of funds, use of program funds,
program monitoring, and reporting and
recordkeeping requirements.

§210.2 Definitions.
For the purpose of this part:



§210.2

7 CFR part 3015 means the Uniform
Federal Assistance Regulations pub-
lished by the Department to implement
certain policies applicable to all De-
partment programs. The applicable
provisions deal with competition for
discretionary grants and cooperative
agreements, costs requiring prior ap-
proval, acknowledgement of Depart-
ment support in publications and
audiovisuals produced under Depart-
ment programs, intergovernmental re-
view of Department programs under
Executive Order 12372, and certain mis-
cellaneous Department requirements.

7 CFR part 3016 means the Depart-
ment’s Uniform Administrative Re-
quirements for Grants and Cooperative
Agreements to State and Local Gov-
ernments. 7 CFR part 3016 covers re-
quirements for awards and subawards
to State and local governmental orga-
nizations under Department programs.

7 CFR part 3018 means the Depart-
ment’s Common Rule regarding Gov-
ernmentwide New Restrictions on Lob-
bying. Part 3018 implements the re-
quirements established by section 319
of the 1990 Appropriations Act for the
Department of Interior and Related
Agencies (Pub. L. 101-121).

7 CFR part 3019 means the Depart-
ment’s Uniform Administrative Re-
quirements for Grants and Agreements
with Institutions of Higher Education,
Hospitals, and Other Non-Profit Orga-
nizations. 7 CFR part 3019 covers re-
quirements for awards and subawards
to nongovernmental, nonprofit organi-
zations under Department programs.

7 CFR part 3052 means the Depart-
ment’s regulations implementing OMB
Circular A-133, ‘“‘Audits of State, Local
Governments, and Non-Profit Organi-
zations.”” (For availability of OMB Cir-
culars referenced in this definition, see
5 CFR 1310.3.)

Act means the National School Lunch
Act, as amended.

Afterschool care program means a pro-
gram providing organized child care
services to enrolled school-age children
afterschool hours for the purpose of
care and supervision of children. Those
programs shall be distinct from any ex-
tracurricular programs organized pri-
marily for scholastic, cultural or ath-
letic purposes.
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Applicable credits shall have the
meaning established in Office of Man-
agement and Budget Circulars A-87,
C(4) and A-122, Attachment A, A(b), re-
spectively. For availability of OMB cir-
culars referenced in this definition see
5 CFR 1310.3.

Attendance factor means a percentage
developed no less than once each school
year which accounts for the difference
between enrollment and attendance.
The attendance factor may be devel-
oped by the school food authority, sub-
ject to State agency approval, or may
be developed by the State agency. In
the absence of a local or State attend-
ance factor, the school food authority
shall use an attendance factor devel-
oped by FNS. When taking the attend-
ance factor into consideration, school
food authorities shall assume that all
children eligible for free and reduced
price lunches attend school at the same
rate as the general school population.

Average Daily Participation means the
average number of children, by eligi-
bility category, participating in the
Program each operating day. These
numbers are obtained by dividing (a)
the total number of free lunches
claimed during a reporting period by
the number of operating days in the
same period; (b) the total number of re-
duced price lunches claimed during a
reporting period by the number of oper-
ating days in the same period; and (c)
the total number of paid Ilunches
claimed during a reporting period by
the number of operating days in the
same period.

Child means—(a) a student of high
school grade or under as determined by
the State educational agency, who is
enrolled in an educational unit of high
school grade or under as described in
paragraphs (a) and (b) of the definition
of ‘““School,” including students who
are mentally or physically disabled as
defined by the State and who are par-
ticipating in a school program estab-
lished for the mentally or physically
disabled; or (b) a person under 21 chron-
ological years of age who is enrolled in
an institution or center as described in
paragraph (c) of the definition of
“School;” or (¢) For purposes of reim-
bursement for meal supplements served
in afterschool care programs, an indi-
vidual enrolled in an afterschool care
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program operated by an eligible school
who is 12 years of age or under, or in
the case of children of migrant workers
and children with disabilities, not more
than 15 years of age.

CND means the Child Nutrition Divi-
sion of the Food and Nutrition Service
of the Department.

Commodity School Program means the
Program under which participating
schools operate a nonprofit lunch pro-
gram in accordance with this part and
receive donated food assistance in lieu
of general cash assistance. Schools par-
ticipating in the Commodity School
Program shall also receive special cash
and donated food assistance in accord-
ance with §210.4(c).

Contractor means a commercial en-
terprise, public or nonprofit private or-
ganization or individual that enters
into a contract with a school food au-
thority.

Cost reimbursable contract means a
contract that provides for payment of
incurred costs to the extent prescribed
in the contract, with or without a fixed
fee.

Days means calendar days unless oth-
erwise specified.

Department means the United States
Department of Agriculture.

Distributing agency means a State
agency which enters into an agreement
with the Department for the distribu-
tion to schools of donated foods pursu-
ant to part 250 of this chapter.

Donated foods means food commod-
ities donated by the Department for
use in nonprofit lunch programs.

Fiscal year means a period of 12 cal-
endar months beginning October 1 of
any year and ending with September 30
of the following year.

Fired fee means an agreed upon
amount that is fixed at the inception of
the contract. In a cost reimbursable
contract, the fixed fee includes the
contractor’s direct and indirect admin-
istrative costs and profit allocable to
the contract.

FNS means the Food and Nutrition
Service, United States Department of
Agriculture.

FNSRO means the appropriate Re-
gional Office of the Food and Nutrition
Service of the Department.

Food component means one of the four
food groups which comprise reimburs-
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able meals planned under a food-based
menu planning approach. The four food
components are: meat/meat alternate;
grains/breads; fruits/vegetables; and
milk.

Food item means one of the five foods
offered in lunches under a food-based
menu planning approach: meat/meat
alternate; grains/breads; two servings
of fruits/vegetables; and milk.

Food service management company
means a commercial enterprise or a
nonprofit organization which is or may
be contracted with by the school food
authority to manage any aspect of the
school food service.

Free lunch means a lunch served
under the Program to a child from a
household eligible for such benefits
under 7 CFR part 245 and for which nei-
ther the child nor any member of the
household pays or is required to work.

Local educational agency means a pub-
lic board of education or other public
or private nonprofit authority legally
constituted within a State for either
administrative control or direction of,
or to perform a service function for,
public or private nonprofit elementary
schools or secondary schools in a city,
county, township, school district, or
other political subdivision of a State,
or for a combination of school districts
or counties that is recognized in a
State as an administrative agency for
its public or private nonprofit elemen-
tary schools or secondary schools. The
term also includes any other public or
private nonprofit institution or agency
having administrative control and di-
rection of a public or private nonprofit
elementary school or secondary school,
including residential child care institu-
tions, Bureau of Indian Affairs schools,
and educational service agencies and
consortia of those agencies, as well as
the State educational agency in a
State or territory in which the State
educational agency is the sole edu-
cational agency for all public or pri-
vate nonprofit schools.

Lunch means a meal service that
meets the applicable nutrition stand-
ards and portion sizes in §210.10 for
lunches.

Menu item means, under Nutrient
Standard Menu Planning or Assisted
Nutrient Standard Menu Planning, any
single food or combination of foods. All
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menu items or foods offered as part of
the reimbursable meal may be consid-
ered as contributing towards meeting
the nutrition standards provided in
§210.10, except for those foods that are
considered as foods of minimal nutri-
tional value as provided for in
§210.11(a)(2) which are not offered as
part of a menu item in a reimbursable
meal. For the purposes of a reimburs-
able lunch, a minimum of three menu
items must be offered, one of which
must be an entree (a combination of
foods or a single food item that is of-
fered as the main course) and one of
which must be fluid milk. Under offer
versus serve, a student shall select, at
a minimum, an entree and one other
menu item. If more than three menu
items are offered, the student may de-
cline up to two menu items; however,
the entree cannot be declined.

National School Lunch Program means
the Program under which participating
schools operate a nonprofit lunch pro-
gram in accordance with this part.
General and special cash assistance and
donated food assistance are made
available to schools in accordance with
this part.

Net cash resources means all monies,
as determined in accordance with the
State agency’s established accounting
system, that are available to or have
accrued to a school food authority’s
nonprofit school food service at any
given time, less cash payable. Such
monies may include, but are not lim-
ited to, cash on hand, cash receivable,
earnings on investments, cash on de-
posit and the value of stocks, bonds or
other negotiable securities.

Nonprofit means, when applied to
schools or institutions eligible for the
Program, exempt from income tax
under section 501(c)(3) of the Internal
Revenue Code of 1986.

Nonprofit school food service means all
food service operations conducted by
the school food authority principally
for the benefit of schoolchildren, all of
the revenue from which is used solely
for the operation or improvement of
such food services.

Nonprofit school food service account
means the restricted account in which
all of the revenue from all food service
operations conducted by the school
food authority principally for the ben-
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efit of school children is retained and
used only for the operation or improve-
ment of the nonprofit school food serv-
ice. This account shall include, as ap-
propriate, non-Federal funds used to
support paid lunches as provided in
§210.14(e), and proceeds from nonpro-
gram foods as provided in §210.14(f).

Nutrient Standard Menu Planning/As-
sisted Nutrient Standard Menu Planning
means ways to develop lunch menus
based on the analysis for nutrients in
the menu items and foods offered over
a school week to determine if specific
levels for a set of key nutrients and
calories were met in accordance with
§210.10(i)(5). However, for the purposes
of Assisted Nutrient Standard Menu
Planning, lunch menu planning and
analysis are completed by other enti-
ties and must incorporate the produc-
tion quantities needed to accommodate
the specific service requirements of a
particular school or school food au-
thority in accordance with §210.10(j).

OIG means the Office of the Inspector
General of the Department.

Paid lunch means a lunch served to
children who are either not certified
for or elect not to receive the free or
reduced price benefits offered under
part 245 of this chapter. The Depart-
ment subsidizes each paid lunch with
both general cash assistance and do-
nated foods. The prices for paid lunches
in a school food authority shall be de-
termined in accordance with §210.14(e).

Point of Service means that point in
the food service operation where a de-
termination can accurately be made
that a reimbursable free, reduced price
or paid lunch has been served to an eli-
gible child.

Program means the National School
Lunch Program and the Commodity
School Program.

Reduced price lunch means a lunch
served under the Program: (a) to a
child from a household eligible for such
benefits under 7 CFR part 245; (b) for
which the price is less than the school
food authority designated full price of
the lunch and which does not exceed
the maximum allowable reduced price
specified under 7 CFR part 245; and (c)
for which neither the child nor any
member of the household is required to
work.
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Reimbursement means Federal cash
assistance including advances paid or
payable to participating schools for
lunches meeting the requirements of
§210.10 and served to eligible children.

Revenue, when applied to nonprofit
school food service, means all monies
received by or accruing to the non-
profit school food service in accordance
with the State agency’s established ac-
counting system including, but not
limited to, children’s payments, earn-
ings on investments, other local reve-
nues, State revenues, and Federal cash
reimbursements.

School means: (a) An educational unit
of high school grade or under, recog-
nized as part of the educational system
in the State and operating under public
or nonprofit private ownership in a sin-
gle building or complex of buildings;
(b) any public or nonprofit private
classes of preprimary grade when they
are conducted in the aforementioned
schools; or (¢) any public or nonprofit
private residential child care institu-
tion, or distinct part of such institu-
tion, which operates principally for the
care of children, and, if private, is li-
censed to provide residential child care
services under the appropriate licens-
ing code by the State or a subordinate
level of government, except for residen-
tial summer camps which participate
in the Summer Food Service Program
for Children, Job Corps centers funded
by the Department of Labor, and pri-
vate foster homes. The term ‘‘residen-
tial child care institutions” includes,
but is not limited to: homes for the
mentally, emotionally or physically
impaired, and unmarried mothers and
their infants; group homes; halfway
houses; orphanages; temporary shelters
for abused children and for runaway
children; long-term care facilities for
chronically ill children; and juvenile
detention centers. A long-term care fa-
cility is a hospital, skilled nursing fa-
cility, intermediate care facility, or
distinct part thereof, which is intended
for the care of children confined for 30
days or more.

School food authority means the gov-
erning body which is responsible for
the administration of one or more
schools; and has the legal authority to
operate the Program therein or be oth-
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erwise approved by FNS to operate the
Program.

School week means the period of time
used to determine compliance with the
nutrition standards and the appro-
priate calorie and nutrient levels in
§210.10. Further, if applicable, school
week is the basis for conducting Nutri-
ent Standard Menu Planning or As-
sisted Nutrient Standard Menu Plan-
ning for lunches as provided in
§210.10(i1) and §210.10(j). The period
shall be a normal school week of five
consecutive days; however, to accom-
modate shortened weeks resulting from
holidays and other scheduling needs,
the period shall be a minimum of three
consecutive days and a maximum of
seven consecutive days. Weeks in
which school lunches are offered less
than three times shall be combined
with either the previous or the coming
week.

School year means a period of 12 cal-
endar months beginning July 1 of any
year and ending June 30 of the fol-
lowing year.

Secretary means the Secretary of Ag-
riculture.

State means any of the 50 States, Dis-
trict of Columbia, the Commonwealth
of Puerto Rico, the Virgin Islands,
Guam, and, as applicable, American
Samoa and the Commonwealth of the
Northern Marianas.

State agency means (a) the State edu-
cational agency; (b) any other agency
of the State which has been designated
by the Governor or other appropriate
executive or legislative authority of
the State and approved by the Depart-
ment to administer the Program in
schools, as specified in §210.3(b); or (c)
the FNSRO, where the FNSRO admin-
isters the Program as specified in
§210.3(c).

State educational agency means, as the
State legislature may determine, (a)
the chief State school officer (such as
the State Superintendent of Public In-
struction, Commissioner of Education,
or similar officer), or (b) a board of
education controlling the State depart-
ment of education.

Student with disabilities means any
child who has a physical or mental im-
pairment as defined in §15b.3 of the De-
partment’s nondiscrimination regula-
tions (7 CFR part 156b).
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Yogurt means commercially prepared
coagulated milk products obtained by
the fermentation of specific bacteria,
that meet milk fat or milk solid re-
quirements and to which flavoring
foods or ingredients may be added.
These products are covered by the Food
and Drug Administration’s Definition
and Standard of Identity for yogurt,
lowfat yogurt, and nonfat yogurt, 21
CFR 131.200, 21 CFR 131.203, and 21 CFR
131.206, respectively.

[563 FR 29147, Aug. 2, 1988]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §210.2, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§210.3 Administration.

(a) FNS. FNS will act on behalf of the
Department in the administration of
the Program. Within FNS, the CND
will be responsible for Program admin-
istration.

(b) States. Within the States, the re-
sponsibility for the administration of
the Program in schools, as defined in
§210.2, shall be in the State educational
agency. If the State educational agen-
cy is unable to administer the Program
in public or private nonprofit residen-
tial child care institutions or nonprofit
private schools, then Program adminis-
tration for such schools may be as-
sumed by FNSRO as provided in para-
graph (c¢) of this section, or such other
agency of the State as has been des-
ignated by the Governor or other ap-
propriate executive or legislative au-
thority of the State and approved by
the Department to administer such
schools. Each State agency desiring to
administer the Program shall enter
into a written agreement with the De-
partment for the administration of the
Program in accordance with the appli-
cable requirements of this part; parts
235 and 245 of this chapter; parts 15, 15a,
15b, 3015 and 3016 of this title; and FNS
instructions.

(c) FNSRO. The FNSRO will admin-
ister the Program in nonprofit private
schools or public or nonprofit private
residential child care institutions if
the State agency is prohibited by law
from disbursing Federal funds paid to
such schools. In addition, the FNSRO
will continue to administer the Pro-
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gram in those States in which non-
profit private schools or public or non-
profit private residential child care in-
stitutions have been under continuous
FNS administration since October 1,
1980, unless the administration of the
Program in such schools is assumed by
the State. The FNSRO will, in each
State in which it administers the Pro-
gram, assume all responsibilities of a
State agency as set forth in this part
and part 245 of this chapter as appro-
priate. References in this part to
‘“State agency” include FNSRO, as ap-
plicable, when it is the agency admin-
istering the Program.

(d) School food authorities. The school
food authority shall be responsible for
the administration of the Program in
schools. State agencies shall ensure
that school food authorities administer
the Program in accordance with the
applicable requirements of this part;
part 245 of this chapter; parts 15, 15a,
15b, and 3016 or 3019, as applicable, of
this title; and FNS instructions.

[63 FR 29147, Aug. 2, 1988, as amended at 71
FR 39515, July 13, 2006]

Subpart B—Reimbursement Proc-
ess for States and School
Food Authorities

§210.4 Cash and donated food assist-
ance to States.

(a) General. To the extent funds are
available, FNS will make cash assist-
ance available in accordance with the
provisions of this section to each State
agency for lunches and meal supple-
ments served to children under the Na-
tional School Lunch and Commodity
School Programs. To the extent do-
nated foods are available, FNS will
provide donated food assistance to dis-
tributing agencies for each lunch
served in accordance with the provi-
sions of this part and part 250 of this
chapter.

(b) Assistance for the National School
Lunch Program. The Secretary will
make cash and/or donated food assist-
ance available to each State agency
and distributing agency, as appro-
priate, administering the National
School Lunch Program, as follows:

(1) Cash assistance for lunches: Cash
assistance payments are composed of a
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general cash assistance payment, au-
thorized under section 4 of the Act, and
a special cash assistance payment, au-
thorized under section 11 of the Act.
General cash assistance is provided to
each State agency for all lunches
served to children in accordance with
the provisions of the National School
Lunch Program. Special cash assist-
ance is provided to each State agency
for lunches served under the National
School Lunch Program to children de-
termined eligible for free or reduced
price lunches in accordance with part
245 of this chapter. The total general
cash assistance paid to each State for
any fiscal year shall not exceed the
lesser of amounts reported to FNS as
reimbursed to school food authorities
in accordance with §210.5(d)(3) or the
total calculated by multiplying the
number of lunches reported in accord-
ance with §210.5(d)(1) for each month of
service during the fiscal year, by the
applicable national average payment
rate prescribed by FNS. The total spe-
cial assistance paid to each State for
any fiscal year shall not exceed the
lesser of amounts reported to FNS as
reimbursed to school food authorities
in accordance with §210.5(d)(3) or the
total calculated by multiplying the
number of free and reduced price
lunches reported in accordance with
§210.5(d)(1) for each month of service
during the fiscal year by the applicable
national average payment rate pre-
scribed by FNS. In accordance with
section 11 of the Act, FNS will pre-
scribe annual adjustments to the per
meal national average payment rate
(general cash assistance) and the spe-
cial assistance national average pay-
ment rates (special cash assistance)
which are effective on July 1 of each
year. These adjustments, which reflect
changes in the food away from home
series of the Consumer Price Index for
all Urban Consumers, are annually an-
nounced by Notice in July of each year
in the FEDERAL REGISTER. FNS will
also establish maximum per meal rates
of reimbursement within which a State
may vary reimbursement rates to
school food authorities. These max-
imum rates of reimbursement are es-
tablished at the same time and an-
nounced in the same Notice as the na-
tional average payment rates.
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(2) Donated food assistance. For each
school year, FNS will provide distrib-
uting agencies with donated foods for
lunches served under the National
School Lunch Program as provided
under part 250 of this chapter. The per
lunch value of donated food assistance
is adjusted by the Secretary annually
to reflect changes as required under
section 6 of the Act. These adjust-
ments, which reflect changes in the
Price Index for Foods Used in Schools
and Institutions, are effective on July 1
of each year and are announced by No-
tice in the FEDERAL REGISTER in July
of each year.

(3) Cash assistance for meal supple-
ments. For those eligible schools (as de-
fined in §210.10(n)(1)) operating after-
school care programs and electing to
serve meal supplements to enrolled
children, funds shall be made available
to each State agency, each school year
in an amount no less than the sum of
the products obtained by multiplying:

(i) The number of meal supplements
served in the afterschool care program
within the State to children from fami-
lies that do not satisfy the income
standards for free and reduced price
school meals by 2.75 cents;

(ii) The number of meal supplements
served in the afterschool care program
within the State to children from fami-
lies that satisfy the income standard
for free school meals by 30 cents;

(iii) The number of meal supplements
served in the afterschool care program
within the State to children from fami-
lies that satisfy the income standard
for reduced price school meals by 15
cents.

(4) The rates in paragraph (b)(3) are
the base rates established in August
1981 for the CACFP. FNS shall pre-
scribe annual adjustments to these
rates in the same Notice as the Na-
tional Average Payment Rates for
lunches. These adjustments shall en-
sure that the reimbursement rates for
meal supplements served under this
part are the same as those imple-
mented for meal supplements in the
CACFP.

(c) Assistance for the Commodity School
Program. FNS will make special cash
assistance available to each State
agency for lunches served in com-
modity schools in the same manner as
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special cash assistance is provided in
the National School Lunch Program.
Payment of such amounts to State
agencies is subject to the reporting re-
quirements contained in §210.5(d). FNS
will provide donated food assistance in
accordance with part 250 of this chap-
ter. Of the total value of donated food
assistance to which it is entitled, the
school food authority may elect to re-
ceive cash payments of up to 5 cents
per lunch served in its commodity
school(s) for donated foods processing
and handling expenses. Such expenses
include any expenses incurred by or on
behalf of a commodity school for proc-
essing or other aspects of the prepara-
tion, delivery, and storage of donated
foods. The school food authority may
have all or part of these cash payments
retained by the State agency for use on
its behalf for processing and handling
expenses by the State agency or it may
authorize the State agency to transfer
to the distributing agency all or any
part of these payments for use on its
behalf for these expenses. Payment of
such amounts to State agencies is sub-
ject to the reporting requirements con-
tained in §210.5(d). The total value of
donated food assistance is calculated
on a school year basis by adding:

(1) The applicable national average
payment rate (general cash assistance)
prescribed by the Secretary for the pe-
riod of July 1 through June 30 multi-
plied by the total number of lunches
served during the school year under the
Commodity School Program; and

(2) The national per lunch average
value of donated foods prescribed by
the Secretary for the period of July 1
through June 30 multiplied by the total
number of lunches served during the
school year under the Commodity
School Program.

[63 FR 29147, Aug. 2, 1988, as amended at 58
FR 42487, Aug. 10, 1993; 60 FR 31207, June 13,
1995; 65 FR 26912, May 9, 2000]

§210.5 Payment process to States.

(a) Grant award. FNS will specify the
terms and conditions of the State agen-
cy’s grant in a grant award document
and will generally make payments
available by means of a Letter of Cred-
it issued in favor of the State agency.
The State agency shall obtain funds for
reimbursement to participating school
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food authorities through procedures es-
tablished by FNS in accordance with 7
CFR part 3016. State agencies shall
limit requests for funds to such times
and amounts as will permit prompt
payment of claims or authorized ad-
vances. The State agency shall dis-
burse funds received from such re-
quests without delay for the purpose
for which drawn. FNS may, at its op-
tion, reimburse a State agency by
Treasury Check. FNS will pay by
Treasury Check with funds available in
settlement of a valid claim if payment
for that claim cannot be made within
the grant closeout period specified in
paragraph (d) of this section.

(b) Cash-in-lieu of donated foods. All
Federal funds to be paid to any State
in place of donated foods will be made
available as provided in part 240 of this
chapter.

(c) Recovery of funds. FNS will re-
cover any Federal funds made available
to the State agency under this part
which are in excess of obligations re-
ported at the end of each fiscal year in
accordance with the reconciliation pro-
cedures specified in paragraph (d) of
this section. Such recoveries shall be
reflected by a related adjustment in
the State agency’s Letter of Credit.

(d) Substantiation and reconciliation
process. Each State agency shall main-
tain Program records as necessary to
support the reimbursement payments
made to school food authorities under
§§210.7 and 210.8 and the reports sub-
mitted to FNS under this paragraph.
The State agency shall ensure such
records are retained for a period of 3
years or as otherwise specified in
§210.23(c).

(1) Monthly report. Each State agency
shall submit a final Report of School
Program Operations (FNS-10) to FNS
for each month. The final reports shall
be limited to claims submitted in ac-
cordance with §210.8 of this part. For
the month of October, the final report
shall include the total number of chil-
dren approved for free lunches, the
total number of children approved for
reduced price lunches, and the total
number of children enrolled in partici-
pating public schools, private schools,
and residential child care institutions,
respectively, as of the last day of oper-
ation in October. The final reports
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shall be postmarked and/or submitted
no later than 90 days following the last
day of the month covered by the re-
port. States shall not receive Program
funds for any month for which the final
report is not submitted within this
time limit unless FNS grants an excep-
tion. Upward adjustments to a State’s
report shall not be made after 90 days
from the month covered by the report
unless authorized by FNS. Downward
adjustments to a State’s report shall
always be made regardless of when it is
determined that such adjustments are
necessary. FNS authorization is not re-
quired for downward adjustments. Any
adjustments to a State’s report shall
be reported to FNS in accordance with
procedures established by FNS.

(2) Quarterly report. Bach State agen-
cy shall also submit to FNS a quar-
terly Financial Status Report (SF-269)
on the use of Program funds. Such re-
ports shall be postmarked and/or sub-
mitted no later than 30 days after the
end of each fiscal year quarter.

(3) End of year report. Each State
agency shall submit a final Financial
Status Report (SF-269) for each fiscal
year. This final fiscal year grant close-
out report shall be postmarked and/or
submitted to FNS within 120 days after
the end of each fiscal year or part
thereof that the State agency adminis-
tered the Program. Obligations shall be
reported only for the fiscal year in
which they occur. FNS will not be re-
sponsible for reimbursing Program ob-
ligations reported later than 120 days
after the close of the fiscal year in
which they were incurred. Grant close-
out procedures are to be carried out in
accordance with 7 CFR part 3016.

[63 FR 29147, Aug. 2, 1988, as amended at 54
FR 12580, Mar. 28, 1989; 56 FR 32939, July 17,
1991; 71 FR 39516, July 13, 2006]

§210.6 Use of Federal funds.

General. State agencies shall use Fed-
eral funds made available under the
Program to reimburse or make advance
payments to school food authorities in
connection with lunches and meal sup-
plements served in accordance with the
provisions of this part; except that, with
the approval of FNS, any State agency
may reserve an amount up to one per-
cent of the funds earned in any fiscal
year under this part for use in carrying
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out special developmental projects. Ad-
vance payments to school food authori-
ties may be made at such times and in
such amounts as are necessary to meet
the current fiscal obligations. All Fed-
eral funds paid to any State in place of
donated foods shall be used as provided
in part 240 of this chapter.

[63 FR 29147, Aug. 2, 1988, as amended at 58
FR 42487, Aug. 10, 1993]

§210.7 Reimbursement for school food
authorities.
(a) General. Reimbursement pay-

ments to finance nonprofit school food
service operations shall be made only
to school food authorities operating
under a written agreement with the
State agency. Subject to the provisions
of §210.8(c), such payments may be
made for lunches and meal supple-
ments served in accordance with provi-
sions of this part and part 245 in the
calendar month preceding the calendar
month in which the agreement is exe-
cuted. These reimbursement payments
include general cash assistance for all
lunches served to children under the
National School Lunch Program and
special cash assistance payments for
free or reduced price lunches served to
children determined eligible for such
benefits under the National School
Lunch and Commodity School Pro-
grams. Reimbursement payments shall
also be made for meal supplements
served to eligible children in after-
school care programs in accordance
with the rates established in
§210.4(b)(3). Approval shall be in ac-
cordance with part 245 of this chapter.

(b) Assignment of rates. At the begin-
ning of each school year, State agen-
cies shall establish the per meal rates
of reimbursement for school food au-
thorities participating in the Program.
These rates of reimbursement may be
assigned at levels based on financial
need; ercept that, the rates are not to
exceed the maximum rates of reim-
bursement established by the Sec-
retary under §210.4(b) and are to permit
reimbursement for the total number of
lunches in the State from funds avail-
able under §210.4. Within each school
food authority, the State agency shall
assign the same rate of reimbursement
from general cash assistance funds for
all lunches served to children under the
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Program. Assigned rates of reimburse-
ment may be changed at any time by
the State agency, provided that notice
of any change is given to the school
food authority. The total general and
special cash assistance reimbursement
paid to any school food authority for
lunches served to children during the
school year are not to exceed the sum
of the products obtained by multi-
plying the total reported number of
lunches, by type, served to eligible
children during the school year by the
applicable maximum per lunch reim-
bursements prescribed for the school
year for each type of lunch.

(c) Reimbursement limitations. To be
entitled to reimbursement under this
part, each school food authority shall
ensure that Claims for Reimbursement
are limited to the number of free, re-
duced price and paid lunches and meal
supplements that are served to chil-
dren eligible for free, reduced price and
paid lunches and meal supplements, re-
spectively, for each day of operation.

(1) Lunch count system. To ensure that
the Claim for Reimbursement accu-
rately reflects the number of lunches
and meal supplements served to eligi-
ble children, the school food authority
shall, at a minimum:

(i) Correctly approve each child’s eli-
gibility for free and reduced price
lunches and meal supplements based on
the requirements prescribed under 7
CFR part 245;

(ii) Maintain a system to issue bene-
fits and to update the eligibility of
children approved for free or reduced
price lunches and meal supplements.
The system shall:

(A) Accurately reflect eligibility sta-
tus as well as changes in eligibility
made after the initial approval process
due to verification findings, transfers,
reported changes in income or house-
hold size, etc.; and

(B) Make the appropriate changes in
eligibility after the initial approval
process on a timely basis so that the
mechanism the school food authority
uses to identify currently eligible chil-
dren provides a current and accurate
representation of eligible children.
Changes in eligibility which result in
increased benefit levels shall be made
as soon as possible but no later than 3
operating days of the date the school
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food authority makes the final decision
on a child’s eligibility status. Changes
in eligibility which result in decreased
benefit levels shall be made as soon as
possible but no later than 10 operating
days of the date the school food au-
thority makes the final decision on the
child’s eligibility status.

(iii) Base Claims for Reimbursement
on lunch counts, taken daily at the
point of service, which correctly iden-
tify the number of free, reduced price
and paid lunches served to eligible chil-
dren;

(iv) Correctly record, consolidate and
report those lunch and supplement
counts on the Claim for Reimburse-
ment; and

(v) Ensure that Claims for Reim-
bursement do not request payment for
any excess lunches produced, as prohib-
ited in §210.10(a)(2), or non-Program
lunches (i.e., a la carte or adult
lunches) or for more than one meal
supplement per child per day.

(2) Point of service alternatives. (1)
State agencies may authorize alter-
natives to the point of service lunch
counts provided that such alternatives
result in accurate, reliable counts of
the number of free, reduced price and
paid lunches served, respectively, for
each serving day. State agencies are
encouraged to issue guidance which
clearly identifies acceptable point of
service alternatives and instructions
for proper implementation. School food
authorities may select one of the State
agency approved alternatives without
prior approval.

(ii) In addition, on a case-by-case
basis, State agencies may authorize
school food authorities to use other al-
ternatives to the point of service lunch
count; provided that such alternatives
result in an accurate and reliable lunch
count system. Any request to use an al-
ternative lunch counting method which
has not been previously authorized
under paragraph (2)(i) is to be sub-
mitted in writing to the State agency
for approval. Such request shall pro-
vide detail sufficient for the State
agency to assess whether the proposed
alternative would provide an accurate
and reliable count of the number of
lunches, by type, served each day to el-
igible children. The details of each ap-
proved alternative shall be maintained
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on file at the State agency for review
by FNS.

(d) The State agency shall reimburse
the school food authority for meal sup-
plements served in eligible schools (as
defined in §210.10(n)(1)) operating after-
school care programs under the NSLP
in accordance with the rates estab-
lished in §210.4(b).

[63 FR 29147, Aug. 2, 1988, as amended at 54
FR 12581, Mar. 28, 1989; 56 FR 32939, July 17,
1991; 58 FR 42487, Aug. 10, 1993; 60 FR 31207,
June 13, 1995; 656 FR 26912, May 9, 2000]

§210.8 Claims for reimbursement.

(a) Internal controls. The school food
authority shall establish internal con-
trols which ensure the accuracy of
lunch counts prior to the submission of
the monthly Claim for Reimbursement.
At a minimum, these internal controls
shall include: an on-site review of the
lunch counting and claiming system
employed by each school within the ju-
risdiction of the school food authority;
comparisons of daily free, reduced
price and paid lunch counts against
data which will assist in the identifica-
tion of lunch counts in excess of the
number of free, reduced price and paid
lunches served each day to children eli-
gible for such lunches; and a system for
following up on those lunch counts
which suggest the likelihood of lunch
counting problems.

(1) On-site reviews. Every school year,
each school food authority with more
than one school shall perform no less
than one on-site review of the lunch
counting and claiming system em-
ployed by each school under its juris-
diction. The on-site review shall take
place prior to February 1 of each school
year. Further, if the review discloses
problems with a school’s meal counting
or claiming procedures, the school food
authority shall: ensure that the school
implements corrective action; and,
within 45 days of the review, conducts
a follow-up on-site review to determine
that the corrective action resolved the
problems. Each on-site review shall en-
sure that the school’s claim is based on
the counting system authorized by the
State agency under §210.7(c) of this
part and that the counting system, as
implemented, yields the actual number
of reimbursable free, reduced price and
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paid lunches, respectively, served for
each day of operation.

(2) School food authority claims review
process. Prior to the submission of a
monthly Claim for Reimbursement,
each school food authority shall review
the lunch count data for each school
under its jurisdiction to ensure the ac-
curacy of the monthly Claim for Reim-
bursement. The objective of this review
is to ensure that monthly claims in-
clude only the number of free, reduced
price and paid lunches served on any
day of operation to children currently
eligible for such lunches.

(i) Any school food authority that
was found by its most recent adminis-
trative review conducted in accordance
with §210.18, to have no meal counting
and claiming violations may:

(A) Develop internal control proce-
dures that ensure accurate meal
counts. The school food authority shall
submit any internal controls developed
in accordance with this paragraph to
the State agency for approval and, in
the absence of specific disapproval
from the State agency, shall imple-
ment such internal controls. The State
agency shall establish procedures to
promptly notify school food authorities
of any modifications needed to their
proposed internal controls or of denial
of unacceptable submissions. If the
State agency disapproves the proposed
internal controls of any school food au-
thority, it reserves the right to require
the school food authority to comply
with the provisions of paragraph (a)(3)
of this section; or

(B) Comply with the requirements of
paragraph (a)(3) of this section.

(ii) Any school food authority that
was identified in the most recent ad-
ministrative review conducted in ac-
cordance with §210.18, or in any other
oversight activity, as having meal
counting and claiming violations shall
comply with the requirements in para-
graph (a)(3) of this section.

(3) Edit checks. (i) The following pro-
cedure shall be followed for school food
authorities identified in paragraph
(a)(2)(ii) of this section, by other school
food authorities at State agency op-
tion, or, at their own option, by school
food authorities identified in paragraph
(a)(2)(1) of this section: the school food
authority shall compare each school’s
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daily counts of free, reduced price and
paid lunches against the product of the
number of children in that school cur-
rently eligible for free, reduced price
and paid lunches, respectively, times
an attendance factor.

(ii) School food authorities that are
identified in subsequent administrative
reviews conducted in accordance with
§210.18 as not having meal counting
and claiming violations and that are
correctly complying with the proce-
dures in paragraph (a)(3)(i) of this sec-
tion have the option of developing in-
ternal controls in accordance with
paragraph (a)(2)(i) of this section.

(4) Follow-up activity. The school food
authority shall promptly follow-up
through phone contact, on-site visits
or other means when the internal con-
trols used by schools in accordance
with paragraph (a)(2)(i) of this section
or the claims review process used by
schools in accordance with paragraphs
(a)(2)(ii) and (a)(3) of this section sug-
gest the likelihood of lunch count prob-
lems. When problems or errors are
identified, the lunch counts shall be
corrected prior to submission of the
monthly Claim for Reimbursement.
Improvements to the lunch count sys-
tem shall also be made to ensure that
the lunch counting system consistently
results in lunch counts of the actual
number of reimbursable free, reduced
price and paid lunches served for each
day of operation.

(6) Recordkeeping. School food au-
thorities shall maintain on file, each
month’s Claim for Reimbursement and
all data used in the claims review proc-
ess, by school. Records shall be re-
tained as specified in §210.23(c) of this
part. School food authorities shall
make this information available to the
Department and the State agency upon
request.

(b) Monthly claims. To be entitled to
reimbursement under this part, each
school food authority shall submit to
the State agency, a monthly Claim for
Reimbursement, as described in para-
graph (c) of this section.

(1) Submission timeframes. A final
Claim for Reimbursement shall be
postmarked or submitted to the State
agency not later than 60 days following
the last day of the full month covered
by the claim. State agencies may es-
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tablish shorter deadlines at their dis-
cretion. Claims not postmarked and/or
submitted within 60 days shall not be
paid with Program funds unless other-
wise authorized by FNS.

(2) State agency claims review process.
The State agency shall review each
school food authority’s Claim for Re-
imbursement, on a monthly basis, in
an effort to ensure that monthly
claims are limited to the number of
free and reduced price lunches served,
by type, to eligible children.

(i) The State agency shall, at a min-
imum, compare the number of free and
reduced price lunches claimed to the
number of children approved for free
and reduced price lunches enrolled in
the school food authority for the
month of October times the days of op-
eration times the attendance factor
employed by the school food authority
in accordance with paragraph (a)(3) of
this section or the internal controls
used by schools in accordance with
paragraph (a)(2)(i) of this section. At
its discretion, the State agency may
conduct this comparison against data
which reflects the number of children
approved for free and reduced price
lunches for a more current month(s) as
collected pursuant to paragraph (c)(2)
of this section.

(ii) In lieu of conducting the claims
review specified in paragraph (b)(2)(i)
of this section, the State agency may
conduct alternative analyses for those
Claims for Reimbursement submitted
by residential child care institutions.
Such alternatives analyses shall meet
the objective of ensuring that the
monthly Claims for Reimbursement
are limited to the numbers of free and
reduced price lunches served, by type,
to eligible children.

(3) Follow-up activity. The State agen-
cy shall promptly follow-up through
phone contact, on-site visits, or other
means when the claims review process
suggests the likelihood of lunch count
problems.

(4) Corrective action. The State agency
shall promptly take corrective action
with respect to any Claim for Reim-
bursement which includes more than
the number of lunches served, by type,
to eligible children. In taking correc-
tive action, State agencies may make
adjustments on claims filed within the
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60-day deadline if such adjustments are
completed within 90 days of the last
day of the claim month and are re-
flected in the final Report of School
Program Operations (FNS-10) for the
claim month required under §210.5(d) of
this part. Upward adjustments in Pro-
gram funds claimed which are not re-
flected in the final FNS-10 for the
claim month shall not be made unless
authorized by FNS. Except that, up-
ward adjustments for the current and
prior fiscal years resulting from any
review or audit may be made, at the
discretion of the State agency. Down-
ward adjustments in amounts claimed
shall always be made, without FNS au-
thorization, regardless of when it is de-
termined that such adjustments are
necessary.

(c) Content of claim. The Claim for Re-
imbursement shall include data in suf-
ficient detail to justify the reimburse-
ment claimed and to enable the State
agency to provide the Report of School
Program Operations required under
§210.5(d) of this part. Such data shall
include, at a minimum, the number of
free, reduced price and paid lunches
and meal supplements served to eligi-
ble children. The claim shall be signed
by a school food authority official.

(1) Consolidated claim. The State
agency may authorize a school food au-
thority to submit a consolidated Claim
for Reimbursement for all schools
under its jurisdiction, provided that, the
data on each school’s operations re-
quired in this section are maintained
on file at the local office of the school
food authority and the claim separates
consolidated data for commodity
schools from data for other schools.
Unless otherwise approved by FNS, the
Claim for Reimbursement for any
month shall include only lunches and
meal supplements served in that month
except if the first or last month of Pro-
gram operations for any school year
contains 10 operating days or less, such
month may be combined with the
Claim for Reimbursement for the ap-
propriate adjacent month. However,
Claims for Reimbursement may not
combine operations occurring in two
fiscal years. If a single State agency
administers any combination of the
Child Nutrition Programs, a school
food authority shall be able to use a
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common claim form with respect to
claims for reimbursement for meals
served under those programs.

(2) October data. For the month of Oc-
tober, the State agency shall also ob-
tain, either through the Claim for Re-
imbursement or other means, the total
number of children approved for free
lunches and meal supplements, the
total number of children approved for
reduced price lunches and meal supple-
ments, and the total number of chil-
dren enrolled in the school food author-
ity as of the last day of operation in
October. The school food authority
shall submit this data to the State
agency no later than December 31 of
each year. State agencies may estab-
lish shorter deadlines at their discre-
tion. In addition, the State agency may
require school food authorities to pro-
vide this data for a more current
month if for use in the State agency
claims review process under paragraph
(c)(2) of this section.

(d) Advance funds. The State agency
may advance funds available for the
Program to a school food authority in
an amount equal to the amount of re-
imbursement estimated to be needed
for one month’s operation. Following
the receipt of claims, the State agency
shall make adjustments, as necessary,
to ensure that the total amount of pay-
ments received by the school food au-
thority for the fiscal year does not ex-
ceed an amount equal to the number of
lunches and meal supplements by reim-
bursement type served to children
times the respective payment rates as-
signed by the State in accordance with
§210.7(b). The State agency shall re-
cover advances of funds to any school
food authority failing to comply with
the 60-day claim submission require-
ments in paragraph (b) of this section.
[63 FR 29147, Aug. 2, 1988, as amended at 54
FR 12581, Mar. 28, 1989; 56 FR 32940, July 17,

1991; 58 FR 42487, Aug. 10, 1993; 60 FR 31207,
June 13, 1995; 64 FR 50740, Sept. 20, 1999]

Subpart C—Requirements for
School Food Authority Partici-
pation

§210.9 Agreement with State agency.

(a) Application. An official of a school
food authority shall make written ap-
plication to the State agency for any
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school in which it desires to operate
the Program. Applications shall pro-
vide the State agency with sufficient
information to determine eligibility.
The school food authority shall also
submit for approval a Free and Re-
duced Price Policy Statement in ac-
cordance with part 245 of this chapter.

(b) Agreement. Each school food au-
thority approved to participate in the
program shall enter into a written
agreement with the State agency that
may be amended as necessary. Nothing
in the preceding sentence shall be con-
strued to limit the ability of the State
agency to suspend or terminate the
agreement in accordance with §210.25.
If a single State agency administers
any combination of the Child Nutrition
Programs, that State agency shall pro-
vide each school food authority with a
single agreement with respect to the
operation of those programs. The
agreement shall contain a statement to
the effect that the ‘“‘School Food Au-
thority and participating schools under
its jurisdiction, shall comply with all
provisions of 7 CFR parts 210 and 245.”
This agreement shall provide that each
school food authority shall, with re-
spect to participating schools under its
jurisdiction:

(1) Maintain a nonprofit school food
service and observe the requirements
for and limitations on the use of non-
profit school food service revenues set
forth in §210.14 and the limitations on
any competitive school food service as
set forth in §210.11;

(2) Limit its net cash resources to an
amount that does not exceed 3 months
average expenditures for its nonprofit
school food service or such other
amount as may be approved in accord-
ance with §210.19(a);

(3) Maintain a financial management
system as prescribed under §210.14(c);

(4) Comply with the requirements of
the Department’s regulations regard-
ing financial management (7 CFR part
3015 and 7 CFR part 3016, or 7 CFR part
3019, as applicable);

(5) Serve lunches, during the lunch
period, which meet the minimum re-
quirements prescribed in §210.10;

(6) Price the lunch as a unit;

(7) Serve lunches free or at a reduced
price to all children who are deter-
mined by the local educational agency

20

7 CFR Ch. 1l (1-1-12 Edition)

to be eligible for such meals under 7
CFR part 245;

(8) Claim reimbursement at the as-
signed rates only for reimbursable free,
reduced price and paid lunches served
to eligible children in accordance with
7T CFR part 210. Agree that the school
food authority official signing the
claim shall be responsible for reviewing
and analyzing meal counts to ensure
accuracy as specified in §210.8 gov-
erning claims for reimbursement. Ac-
knowledge that failure to submit accu-
rate claims will result in the recovery
of an overclaim and may result in the
withholding of payments, suspension or
termination of the program as speci-
fied in §210.25. Acknowledge that if
failure to submit accurate claims re-
flects embezzlement, willful
misapplication of funds, theft, or fraud-
ulent activity, the penalties specified
in §210.26 shall apply;

(9) Count the number of free, reduced
price and paid reimbursable meals
served to eligible children at the point
of service, or through another counting
system if approved by the State agen-
cy,

(10) Submit Claims for Reimburse-
ment in accordance with §210.8;

(11) Comply with the requirements of
the Department’s regulations regard-
ing nondiscrimination (7 CFR parts 15,
15a, 15b);

(12) Make no discrimination against
any child because of his or her eligi-
bility for free or reduced price meals in
accordance with the approved Free and
Reduced Price Policy Statement;

(13) Enter into an agreement to re-
ceive donated foods as required by 7
CFR part 250;

(14) Maintain, in the storage, prepa-
ration and service of food, proper sani-
tation and health standards in con-
formance with all applicable State and
local laws and regulations, and comply
with the food safety requirements of
§210.13;

(15) Accept and use, in as large quan-
tities as may be efficiently utilized in
its nonprofit school food service, such
foods as may be offered as a donation
by the Department;

(16) Maintain necessary facilities for
storing, preparing and serving food;

(17) Upon request, make all accounts
and records pertaining to its school
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food service available to the State
agency and to FNS, for audit or review,
at a reasonable time and place. Such
records shall be retained for a period of
3 years after the date of the final Claim
for Reimbursement for the fiscal year
to which they pertain, except that if
audit findings have not been resolved,
the records shall be retained beyond
the 3 year period as long as required for
resolution of the issues raised by the
audit;

(18) Maintain files of currently ap-
proved and denied free and reduced
price applications which must be read-
ily retrievable by school.

(19) Maintain files of the names of
children currently approved for free
meals through direct certification with
the supporting documentation, as spec-
ified in §245.6(b)(6) of this chapter,
which must be readily retrievable by
school. Documentation for direct cer-
tification must include information ob-
tained directly from the appropriate
State or local agency, or other appro-
priate individual, as specified by FNS,
that:

(i) A child in the Family, as defined in
§245.2 of this chapter, is receiving bene-
fits from SNAP, FDPIR or TANF, as de-
fined in §245.2 of this chapter; if one
child is receiving such benefits, all
children in that family are considered
to be directly certified;

(ii) The child is a homeless child as
defined in §245.2 of this chapter;

(iii) The child is a runaway child as
defined in §245.2 of this chapter;

(iv) The child is a migrant child as
defined in §245.2 of this chapter; or

(v) The child is a Head Start child as
defined in §245.2 of this chapter.

(20) Retain the individual applica-
tions for free and reduced price lunches
and meal supplements submitted by
families for a period of 3 years after the
end of the fiscal year to which they
pertain or as otherwise specified under
paragraph (b)(17) of this section.

(21) No later than March 1, 1997, and
no later than December 31 of each year
thereafter, provide the State agency
with a list of all elementary schools
under its jurisdiction in which 50 per-
cent or more of enrolled children have
been determined eligible for free or re-
duced price meals as of the last oper-
ating day the preceding October. The
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State agency may designate a month
other than October for the collection of
this information, in which case the list
must be provided to the State agency
within 60 calendar days following the
end of the month designated by the
State agency. In addition, each school
food authority shall provide, when
available for the schools under its ju-
risdiction, and upon the request of a
sponsoring organization of day care
homes of the Child and Adult Care
Food Program, information on the
boundaries of the attendance areas for
the elementary schools identified as
having 50 percent or more of enrolled
children certified eligible for free or re-
duced price meals.

(c) Afterschool care requirements.
Those school food authorities with eli-
gible schools (as defined in

§210.10(n)(1)) that elect to serve meal
supplements during afterschool care
programs, shall agree to:

(1) Serve meal supplements which
meet the minimum requirements pre-
scribed in §210.10;

(2) Price the meal supplement as a
unit;

(3) Serve meal supplements free or at
a reduced price to all children who are
determined by the school food author-
ity to be eligible for free or reduced
price school meals under 7 CFR part
245;

(4) If charging for meals, the charge
for a reduced price meal supplement
shall not exceed 15 cents;

(5) Claim reimbursement at the as-
signed rates only for meal supplements
served in accordance with the agree-
ment;

(6) Claim reimbursement for no more
than one meal supplement per child per
day;

(7 Review each afterschool care pro-
gram two times a year; the first review
shall be made during the first four
weeks that the school is in operation
each school year, except that an after-
school care program operating year
round shall be reviewed during the first
four weeks of its initial year of oper-
ation, once more during its first year
of operation, and twice each school
year thereafter; and

(8) Comply with all requirements of
this part, except that, claims for reim-
bursement need not be based on ‘‘point
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of service” meal supplement counts (as
required by §210.9(b)(9)).

[63 FR 29147, Aug. 2, 1988]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §210.9, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§210.10 Nutrition standards and menu
planning approaches for lunches
and requirements for afterschool

snacks.
(a) What are the general require-
ments?—(1) General nutrition require-

ments. Schools must provide nutritious
and well-balanced meals to all the chil-
dren they serve.

(i) Requirements for lunch. For chil-
dren age 2 or older, schools must offer
lunches that meet, at a minimum, the
nutrition standards in paragraph (b) of
this section. Compliance with the nu-
trition standards and the appropriate
nutrient and calorie levels is deter-
mined by averaging lunches planned to
be offered over a school week. Under
any menu planning approach, schools
must plan and produce at least enough
food to meet the appropriate calorie
and nutrient levels for the ages/grades
of the children in the school (see para-
graphs (c), (d), (i)(1) or (1) of this sec-
tion, depending on the menu planning
approach used). Also, if schools use one
of the food-based menu planning ap-
proaches, they must plan and produce
at least enough food to offer each child
the minimum quantities under the
meal pattern (see paragraph (k) of this
section). Schools offering lunches to
infants must meet the meal pattern re-
quirements in paragraph (o) of this sec-
tion.

(ii) Requirements for afterschool snacks.
Schools offering afterschool snacks in
afterschool care programs must meet
the meal pattern requirements in para-
graph (n) of this section. Schools must
plan and produce enough food to offer
each child the minimum quantities
under the meal pattern in paragraph
(n) of this section. The component re-
quirements for meal supplements
served under the Child and Adult Care
Food Program authorized under part
226 of this chapter also apply to after-
school snacks served in accordance
with paragraph (n) of this section.
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(2) Unit pricing. Schools must price
each meal as a unit. Schools need to
consider participation trends in an ef-
fort to provide one reimbursable lunch
and, if applicable, one reimbursable
afterschool snack for each child every
day. If there are leftover meals, schools
may offer them to the students but
cannot get reimbursement for them.

(3) Production and menu records.
Schools must Kkeep production and
menu records for the meals they
produce. These records must show how
the meals contribute to the required
food components, food items or menu
items every day. In addition, for
lunches, these records must show how
the lunches contribute to the nutrition
standards in paragraph (b) of this sec-
tion and the appropriate calorie and
nutrient levels for the ages/grades of
the children in the school (see para-
graphs (c), (d), or (i)(1) or (1) of this sec-
tion, depending on the menu planning
approach used) over the school week. If
applicable, schools or school food au-
thorities must maintain nutritional
analysis records to demonstrate that
lunches meet, when averaged over each
school week:

(i) The nutrition standards provided
in paragraph (b) of this section; and

(ii) The nutrient and calorie levels
for children for each age or grade group
in accordance with paragraphs (c) or
(i)(1) of this section or developed under
paragraph (1) of this section.

(b) What are the specific nutrition
standards for lunches? Children age 2
and above must be offered lunches that
meet the following nutrition standards
for their age/grade group:

(1) Provision of one-third of the Rec-
ommended Dietary Allowances (RDAS)
for protein, calcium, iron, vitamin A
and vitamin C in the appropriate levels
for the ages/grades (see paragraphs (c),
(d), (i)(1) or (1) of this section, depend-
ing on the menu planning approach
used);

(2) Provision of the lunchtime energy
allowances (calories) in the appropriate
levels (see paragraphs (c), (d),(i)(1) or
(1) of this section, depending on the
menu planning approach used);

(3) These applicable recommenda-
tions from the 1995 Dietary Guidelines
for Americans:

(i) BEat a variety of foods;
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(ii) Limit total fat to 30 percent of
total calories;

(iii) Limit saturated fat to less than
10 percent of total calories;

(iv) Choose a diet low in cholesterol;

(v) Choose a diet with plenty of grain
products, vegetables, and fruits; and

(vi) Choose a diet moderate in salt
and sodium.

(4) These measures of compliance
with the applicable recommendations
of the 1995 Dietary Guidelines for
Americans:

(i) Limit the percent of calories from
total fat to 30 percent of the actual
number of calories offered;

(ii) Limit the percent of calories
from saturated fat to less than 10 per-
cent of the actual number of calories
offered;

(iii) Reduce sodium and cholesterol
levels; and

(iv) Increase the level of dietary
fiber.

(5) School food authorities have sev-
eral ways to plan menus. The minimum

§210.10

levels of nutrients and calories that
lunches must offer depends on the
menu planning approach used and the
ages/grades served. The menu planning
approaches are:

(i) Nutrient standard menu planning
(see paragraphs (c) and (i) of this sec-
tion);

(ii) Assisted nutrient standard menu
planning (see paragraphs (c) and (j) of
this section);

(iii) Traditional food-based menu
planning (see paragraphs (d)(1) and (k)
of this section);

(iv) Enhanced food-based menu plan-
ning (see paragraphs (d)(2) and (k) of
this section); or

(v) Alternate menu planning (see
paragraph (1) of this section).

(c) What are the levels for nutrients and
calories for lunches planned under the
nutrient standard or assisted nutrient
standard menu planning approaches?—(1)
Required levels. The required levels are:

MINIMUM NUTRIENT AND CALORIE LEVELS FOR SCHOOL LUNCHES
NUTRIENT STANDARD MENU PLANNING APPROACHES (SCHOOL WEEK AVERAGES)

MINIMUM REQUIREMENTS OPTIONAL
NUTRIENTS AND ENERGY ALLOWANCES Preschool Grades K-6 Grades 7-12 Grades K-3
Energy allowances (calories) 517 664 825 633
Total fat (as a percentage of actual total food energy) 1 12 2 12
Saturated fat (as a percentage of actual total food energy) T 1.3 3 .3
RDA for protein (g) 7 10 16 9
RDA for calcium (mg) 267 286 400 267
RDA for iron (mg) 3.3 3.5 4.5 3.3
RDA for Vitamin A (RE) 150 224 300 200
RDA for Vitamin C (mg) 14 15 18 15

T The Dietary Guidelines recommend that after 2 years of age “...children should gradually adopt a diet that, by about 5
years of age, contains no more than 30 percent of calories from fat.”

2 Not to exceed 30 percent over a school week
3 Less than 10 percent over a school week

(2) Optional levels. Optional levels are:
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OPTIONAL MINIMUM NUTRIENT AND CALORIE LEVELS FOR SCHOOL LUNCHES
NUTRIENT STANDARD MENU PLANNING APPROACHES (SCHOOL WEEK AVERAGES)

NUTRIENTS AND ENERGY ALLOWANCES AGES 3-6 AGES 7-10 AGES 11-13 AGES 14 AND ABOVE
Energy allowances (calories) 558 667 783 846
Total fat (as a percentage of actual total food 1.2 2 2 2
energy)

Saturated fat (as a percentage of actual total 1.3 3 3 3
food energy)

RDA for protein (g) 7.3 9.3 15.0 16.7
RDA for calcium (mg) 267 267 400 400
RDA for iron (mg) 3.3 3.3 4.5 4.5
RDA for Vitamin A (RE) 158 233 300 300
RDA for Vitamin C (mg) 14.6 15 16.7 19.2

" The Dietary Guidelines recommend that after 2 years of age “...children should gradually adopt a diet that, by about 5
years of age, contains no more than 30 percent of calories from fat.”

2 Not to exceed 30 percent over a school week
3 Less than 10 percent over a school week

(3) Customized levels. Schools may
also develop a set of nutrient and cal-
orie levels for a school week. These lev-
els are customized for the age groups of
the children in the particular school or
school food authority.

(d) What are the nutrient and calorie
levels for lunches planned under the food-
based menu planning approaches?—(1)
Traditional approach. For the tradi-
tional food-based menu planning ap-
proach, the required levels are:

MINIMUM NUTRIENT AND CALORIE LEVELS FOR SCHOOL LUNCHES
TRADITIONAL FOOD-BASED MENU PLANNING APPROACH (SCHOOL WEEK AVERAGES)
MINIMUM REQUIREMENTS RECOMMENDED
NUTRIENTS AND ENERGY GROUP Il GROUFP Il GROUP IV GROUP V
ALLOWANCES PRESCHOOL GRADES K-3 GRADES 4-12 GRADES 7-12
AGES 3-4 AGES 5-8 AGES 9 AND OLDER AGES 12 AND OLDER
Energy allowances (calories) 517 B33 785 B26
Total fat (as a percentage of 1 L < <
actual total food energy}
Saturated fat (as a percentage of T .3 3 ]
actual total food energy)
RDA for protein (gl 7 -] 15 16
RDA for calcium (mg) 267 267 370 400
RDA for iron [mgl 33 3.3 4.2 4.5
RDA for Vitamin A (RE} 150 200 285 300
RDA for Vitamin C [mg) 14 15 17 18

" The Diatary Guidelines racommaend that after 2 years of age =.

..children should gradually adopt a diet that, by about 5

years of age, contains no more than 30 percent of calories from fat.”

2 Not to exceed 30 percent aver a school woek
3 Less than 10 percent over a school wook

(2) Enhanced approach. For the en-
hanced food-based menu planning ap-
proach, the required levels are:
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MINIMUM NUTRIENT AND CALORIE LEVELS FOR SCHOOL LUNCHES
ENHANCED FOOD-BASED MENU PLANNING APPROACH (SCHOOL WEEK AVERAGES)
MINIMUM REQUIREMENTS OPTIONAL
NUTRIENTS AND ENERGY PRESCHOOL GRADES K-6 GRADES 7-12 GRADES K-3
ALLOWANCES
Energy allowances (calories) 517 664 825 633
Total fat (as a percentage of 1 1.2 2 1.2
actual total food energy)
Saturated fat (as a percentage 1 1.3 3 1.3
of actual total food energy)
RDA for protein (g) 7 10 16 9
RDA for calcium (mg) 267 286 400 267
RDA for iron (mg) 3.3 3.5 4.5 3.3
RDA for Vitamin A (RE) 150 224 300 200
RDA for Vitamin C (mg) 14 15 18 15

" The Dietary Guidelines recommend that after 2 years of age “...children should gradually adopt a diet that, by about 5
years of age, contains no more than 30 percent of calories from fat.”

2 Not to exceed 30 percent over a school week

3 Less than 10 percent over a school week

(e) Must schools offer choices at lunch?
FNS encourages schools to offer chil-
dren a selection of foods and menu
items at lunch. Choices provide variety
and encourage consumption. Schools
may offer choices of reimbursable
lunches or foods within a reimbursable
lunch. Children who are eligible for
free or reduced price lunches must be
allowed to take any reimbursable
lunch or any choices offered as part of
a reimbursable lunch. Schools may es-
tablish different unit prices for each
lunch offered provided that the benefits
made available to children eligible for
free or reduced price lunches are not
affected.

(f) What are the requirements for lunch
periods?—(1) Timing. Schools must offer
lunches meeting the requirements of
this section during the period the
school has designated as the lunch pe-
riod. Schools must offer lunches be-
tween 10:00 a.m. and 2:00 p.m. Schools
may request an exemption from these
times only from FNS.

(2) Lunch periods for young children.
With State agency approval, schools
are encouraged to serve children ages
one through five over two service peri-
ods. Schools may divide the quantities
and/or the menu items, foods, or food
items offered each time any way they
wish.

(3) Adequate lunch periods. FNS en-
courages schools to provide sufficient
lunch periods that are long enough to
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give all students enough time to be
served and to eat their lunches.

(g) Ezxceptions and variations allowed
in reimbursable meals—(1) Ezxceptions for
disability reasons. Schools must make
substitutions in lunches and after-
school snacks for students who are con-
sidered to have a disability under 7
CFR 15b.3 and whose disability re-
stricts their diet. Substitutions must
be made on a case by case basis only
when supported by a written statement
of the need for substitutions that in-
cludes recommended alternate foods,
unless otherwise exempted by FNS.
Such statement must be signed by a li-
censed physician.

(2) Ezxceptions for mnon-disability rea-
sons. Schools may make substitutions
for students without disabilities who
cannot consume the regular lunch or
afterschool snack because of medical
or other special dietary needs. Substi-
tutions must be made on a case by case
basis only when supported by a written
statement of the need for substitutions
that includes recommended alternate
foods, unless otherwise exempted by
FNS. Except with respect to substi-
tutions for fluid milk, such a state-
ment must be signed by a recognized
medical authority.

(i) Milk substitutions for non-disability
reasons. Schools may make substi-
tutions for fluid milk for non-disabled
students who cannot consume fluid
milk due to medical or special dietary
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needs. A school that selects this option
may offer the nondairy beverage(s) of
its choice, provided the beverage(s)
meets the nutritional standards estab-
lished under paragraph (m) of this sec-
tion. Expenses incurred when providing
substitutions for fluid milk that exceed
program reimbursements must be paid
by the school food authority.

(i1) Requisites for milk substitutions. (A)
A school food authority must inform
the State agency if any of its schools
choose to offer fluid milk substitutes
other than for students with disabil-
ities; and

(B) A medical authority or the stu-
dent’s parent or legal guardian must
submit a written request for a fluid
milk substitute identifying the med-
ical or other special dietary need that
restricts the student’s diet.

(iii) Substitution approval. The ap-
proval for fluid milk substitution must
remain in effect until the medical au-
thority or the student’s parent or legal
guardian revokes such request in writ-
ing, or until such time as the school
changes its substitution policy for non-
disabled students.

(3) Variations for ethnic, religious, or
economic reasons. Schools should con-
sider ethnic and religious preferences
when planning and preparing meals.
Variations on an experimental or con-
tinuing basis in the food components
for the food-based menu planning ap-
proaches in paragraphs (k) or (n) of
this section may be allowed by FNS.
Any variations must be nutritionally
sound and needed to meet ethnic, reli-
gious, or economic needs.

(4) Ezceptions for natural disasters. If
there is a natural disaster or other ca-
tastrophe, FNS may temporarily allow
schools to serve meals for reimburse-
ment that do not meet the require-
ments in this section.

(h) What must schools do about nutri-
tion disclosure? To the extent that
school food authorities identify foods
in a menu, or on the serving line or
through other available means of com-
municating with program participants,
school food authorities must identify
products or dishes containing more
than 30 parts fully hydrated alternate
protein products (as specified in appen-
dix A of this part) to less than 70 parts
beef, pork, poultry or seafood on an
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uncooked basis, in a manner which
does not characterize the product or
dish solely as beef, pork, poultry or
seafood. Additionally, FNS encourages
schools to inform the students, par-
ents, and the public about efforts they
are making to meet the nutrition
standards (see paragraph (b) of this sec-
tion) for school lunches.

(i) What are the requirements for
lunches under the nutrient standard
menu planning approach?—(1) Nutrient
levels—(i) Adjusting nutrient levels for
young children. Schools with children
who are age 2 must at least meet the
nutrition standards in paragraph (b) of
this section and the preschool nutrient
and calorie levels in paragraph (c)(1) of
this section over a school week.
Schools may also use the preschool nu-
trient and calorie levels in paragraph
(c)(2) of this section or may calculate
nutrient and calorie levels for two year
olds. FNS has a method for calculating
these levels in guidance materials for
menu planning.

(ii) Minimum levels for nutrients.
Lunches must at least offer the nutri-
ent and calorie levels for the required
grade groups in the table in paragraph
(c)(1) of this section. Schools may also
offer lunches meeting the nutrient and
calorie levels for the age groups in
paragraph (c)(2) of this section. If only
one grade or age group is outside either
of these established levels, schools may
follow the levels for the majority of the
children. Schools may also customize
the nutrient and calorie levels for the
children they serve. FNS has a method
for calculating these levels in guidance
materials for menu planning.

(2) Reimbursable lunches—(i) Contents
of a reimbursable lunch. A reimbursable
lunch must include at least three menu
items. One of those menu items must
be an entree, and one must be fluid
milk as a beverage. An entree is a com-
bination of foods or is a single food
item offered as the main course. All
menu items or foods offered in a reim-
bursable lunch contribute to the nutri-
tion standards in paragraph (b) of this
section and to the levels of nutrients
and calories that must be met in para-
graphs (c¢) or (i)(1) of this section. Un-
less offered as part of a menu item in a
reimbursable lunch, foods of minimal
nutritional value (see appendix B to
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part 210) are not included in the nutri-
ent analysis. Reimbursable lunches
planned under the nutrient standard
menu planning approach must meet
the nutrition standards in paragraph
(b) of this section and the appropriate
nutrient and calorie levels in either
paragraph (c¢) or paragraph (i)(1) of this
section.

(i1) Offer versus serve. Schools must
offer at least three menu items for
lunches. Senior high (as defined by the
State educational agency) school stu-
dents must select at least two menu
items and are allowed to decline a
maximum of two menu items. The stu-
dent must always take the entree. The
price of a reimbursable lunch does not
change if the student does not take a
menu item or requests smaller por-
tions. At the discretion of the school
food authority, students below the sen-
ior high level may also participate in
offer versus serve.

(3) Doing the analysis. Schools using
nutrient standard menu planning must
conduct the analysis on all menu items
and foods offered in a reimbursable
lunch. The analysis is conducted over a
school week. Unless offered as part of a
menu item in a reimbursable lunch,
foods of minimal nutritional value (see
appendix B to part 210) are not included
in the nutrient analysis.

(4) Software elements—(i) The Child
Nutrition Database. The nutrient anal-
ysis is based on the Child Nutrition
Database. This database is part of the
software used to do a nutrient analysis.
Software companies or others devel-
oping systems for schools may contact
FNS for more information about the
database.

(i1) Software evaluation. FNS or an
FNS designee evaluates any nutrient
analysis software before it may be used
in schools. FNS or its designee deter-
mines if the software, as submitted,
meets the minimum requirements. The
approval of software does not mean
that FNS or USDA endorses it. The
software must be able to do all func-
tions after the basic data is entered.
The required functions include weight-
ed averages and the optional combined
analysis of the lunch and breakfast
programs.

() Nutrient analysis procedures—(i)
Weighted averages. Schools must in-
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clude all menu items and foods offered
in reimbursable lunches in the nutrient
analysis. Menu items and foods are in-
cluded based on the portion sizes and
projected serving amounts. They are
also weighted based on their propor-
tionate contribution to the lunches of-
fered. This means that menu items or
foods more frequently offered are
weighted more heavily than those not
offered as frequently. Schools calculate
weighting as indicated by FNS guid-
ance and by the guidance provided by
the software. Through September 30,
2009, schools are not required to con-
duct a weighted analysis.

(ii) Analyzed nutrients. The analysis
includes all menu items and foods of-
fered over a school week. The analysis
must determine the levels of: Calories,
protein, vitamin A, vitamin C, iron,
calcium, total fat, saturated fat, so-
dium, cholesterol and dietary fiber.

(iii) Combining the analysis of the
lunch and breakfast programs. At their
option, schools may combine the anal-
ysis of lunches offered under this part
and breakfasts offered under part 220 of
this Chapter. The analysis is done pro-
portionately to the levels of participa-
tion in each program based on FNS
guidance.

(6) Comparing the results of the nutri-
ent analysis. Once the procedures in
paragraph (i)(5) of this section are com-
pleted, schools must compare the re-
sults of the analysis to the appropriate
nutrient and calorie levels, by age/
grade groups, in paragraph (c) of this
section or those developed under para-
graph (i)(1) of this section. This com-
parison determines the school week’s
average. Schools must also make com-
parisons to the nutrition standards in
paragraph (b) of this section to deter-
mine how well they are meeting the
nutrition standards over the school
week.

(7T) Adjustments to the menus. Once
schools know the results of the nutri-
ent analysis based on the procedures in
paragraphs (i)(5) and (i)(6) of this sec-
tion, they must adjust future menu cy-
cles to reflect production and how
often the menu items and foods are of-
fered. Schools may need to reanalyze
menus when the students’ selections
change and, consequently, production
levels change. Schools may need to
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change the menu items and foods of-
fered given the students’ selections and
may need to modify the recipes and
other specifications to make sure that
the nutrition standards in paragraph
(b) and either paragraphs (c) or (i)(1) of
this section are met.

(8) Standardized recipes. If a school
follows the nutrient standard menu
planning approach, it must develop and
follow standardized recipes. A stand-
ardized recipe is a recipe that was test-
ed to provide an established yield and
quantity using the same ingredients
for both measurement and preparation
methods. Any standardized recipes de-
veloped by USDA/FNS are in the Child
Nutrition Database. If a school has its
own recipes, they must be standardized
and analyzed to determine the levels of
calories, nutrients, and dietary compo-
nents listed in paragraph (i)(56)(ii) of
this section. Schools must add any
local recipes to their local database as
outlined in FNS guidance.

(9) Processed foods. The Child Nutri-
tion Database includes a number of
processed foods. Schools may use pur-
chased processed foods and menu items
that are not in the Child Nutrition
Database. Schools or the State agency
must add any locally purchased proc-
essed foods and menu items to their
local database as outlined in FNS guid-
ance. Schools or the State agency must
obtain the levels of calories, nutrients,
and dietary components listed in para-
graph (i)(5)(ii) of this section.

(10) Menu substitutions. Schools may
need to substitute foods or menu items
in a menu that was already analyzed. If
the substitution(s) occurs more than
two weeks before the planned menu is
served, the school must reanalyze the
revised menu. If the substitution(s) oc-
curs two weeks or less before the
planned menu is served, the school does
not need to do a reanalysis. However,
schools should always try to substitute
similar foods.

(11) Meeting the nutrition standards.
The school’s analysis shows whether
their menus are meeting the nutrition
standards in paragraph (b) of this sec-
tion and the appropriate levels of nu-
trients and calories in paragraph (c) of
this section or customized levels devel-
oped under paragraph (i)(1) of this sec-
tion. If the analysis shows that the
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menu(s) are not meeting these stand-
ards, the school needs to take action to
make sure that the lunches meet the
nutrition standards and the calorie,
nutrient, and dietary component lev-
els. Actions may include technical as-
sistance and training and may be taken
by the State agency, the school food
authority or by the school as needed.

(12) Other Child Nutrition Programs
and nutrient standard menu planning.
School food authorities that operate
the Summer Food Service Program
(part 225 of this chapter) and/or the
Child and Adult Care Food Program
(part 226 of this chapter) may, with
State agency approval, prepare lunches
for these programs using the nutrient
standard menu planning approach for
children age two and over. FNS has
guidance on the levels of nutrients and
calories for adult lunches under the
Child and Adult Care Food Program.
However, afterschool snacks continue
to use the appropriate program’s meal
pattern.

(j) What are the requirements for
lunches under the assisted nutrient stand-
ard menu planning approach?—(1) Defini-
tion of assisted nutrient standard menu
planning. Some school food authorities
may not be able to do all of the proce-
dures necessary for nutrient standard
menu planning. The assisted nutrient
standard menu planning approach pro-
vides schools with menu cycles devel-
oped and analyzed by other sources.
These sources include the State agen-
cy, other school food authorities, con-
sultants, or food service management
companies.

(2) Elements of assisted nutrient stand-
ard menu planning. School food authori-
ties using menu cycles developed under
assisted nutrient standard menu plan-
ning must follow the procedures in
paragraphs (i)(1) through (i)(10) of this
section. The menu cycles must also in-
corporate local food preferences and
accommodate local food service oper-
ations. The menus cycles must meet
the nutrition standards in paragraph
(b) of this section and meet the nutri-
ent and calorie levels for nutrient
standard menu planning in paragraph
(c) or paragraph (i)(1) of this section.
The supplier of the assisted nutrient
standard menu planning approach must
also develop and provide recipes, food
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product specifications, and preparation
techniques. All of these components
support the nutrient analysis results of
the menus cycles used by the receiving
school food authorities.

(3) State agency approval. Prior to its
use, the State agency must approve the
initial menu cycle, recipes and other
specifications of the assisted nutrient
standard menu planning approach. The
State agency needs to ensure that all
the steps required for nutrient analysis
were followed. School food authorities
may also ask the State agency for as-
sistance with implementation of their
assisted nutrient standard menu plan-
ning approach.

(4) Required adjustments. After the ini-
tial service of the menu cycle devel-
oped under the assisted nutrient stand-
ard menu planning approach, the nutri-
ent analysis must be reassessed and ap-
propriate adjustments made as dis-
cussed in paragraph (i)(7) of this sec-
tion.

(5) Final responsibility for meeting the
nutrition standards. The school food au-
thority using the assisted nutrient
standard menu planning approach re-
tains responsibility for meeting the nu-
trition standards in paragraph (b) of
this section and the calorie and nutri-
ent levels in paragraph (c) or paragraph
(1)(1) of this section.

(6) Adjustments to the menus. If the nu-
trient analysis shows that the lunches
offered are not meeting the nutrition
standards in paragraph (b) of this sec-
tion and the calorie and nutrient levels
in paragraph (c) or paragraph (i)(1) of
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this section, the State agency, school
food authority or school must take ac-
tion to make sure the lunches offered
meet these requirements. Actions need-
ed include technical assistance and
training.

(T) Other Child Nutrition Programs and
assisted nutrient standard menu plan-
ning. School food authorities that oper-
ate the Summer Food Service Program
(part 225 of this chapter) and/or the
Child and Adult Care Food Program
(part 226 of this chapter) may, with
State agency approval, prepare lunches
for these programs using the assisted
nutrient standard menu planning ap-
proach for children age two and over.
FNS has guidance on the levels of nu-
trients and calories for adult lunches
under the Child and Adult Care Food
Program. However, afterschool snacks
continue to use the appropriate pro-
gram’s meal pattern.

(k) What are the requirements for
lunches under the food-based menu plan-
ning approaches? There are two menu
planning approaches based on meal
patterns, not nutrient analysis. These
approaches are the traditional food-
based menu planning approach and the
enhanced food-based menu planning ap-
proach. Schools using one of these ap-
proaches offer food components in at
least the minimum quantities required
for the various grade groups.

(1) Quantities for the traditional food-
based menu planning approach—@G) Min-
imum quantities. At a minimum, schools
must offer five food items in the quan-
tities in the following table:
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TRADITIONAL FOOD-BASED MENU PLANNING APPROACH-MEAL PATTERN FOR LUNCHES
MINIMUM QUANTITIES RECOMMENDED
QUANTITIES
FOOD COMPONENTS AND FOOD ITEMS GROUP | GROUP Il GROUP il GROUP IV GROUP V
AGES 1-2 AGES 3-4 AGES 5-8 AGES 9 AND AGES 12 AND
PRESCHOOL PRESCHOOL GRADES K-3 | OLDER OLDER
GRADES 4-12 GRADES 7-12
Milk (as a beverage) 6 fluid ounces 6 fluid ounces 8 fluid 8 fluid ounces 8 fluid ounces
ounces
Meat or Meat Alternate (quantity of the edible portion
as served):
Lean meat, poultry, or fish 1 ounce 1% ounces 1% ounces 2 ounces 3 ounces
Alternate Protein Products' 1 ounce 1% ounces 1% ounces 2 ounces 3 ounces
Cheese 1 ounce 1% ounces 1% ounces 2 ounces 3 ounces
Large egg Y % % 1 1%
Cooked dry beans or peas % cup 3/8 cup 3/8 cup % cup % cup
Peanut butter or other nut or seed butters 2 s 3 3 s | 4 6
Yogurt, plain or flavored, unsweetened or sweetened 4 ounces or % 6 ounces or % 6 ounces or 8 ounces or 1 12 ounces or 1%
cup cup % cup cup cups
The following may be used to meet no more than
50% of the requirement and must be used in
combination with any of the above:
Peanuts, soynuts, tree nuts, or seeds, as listed in % ounce % ounce % ounce 1 ounce 1% ounces
program guidance, or an equivalent quantity of any =50% =50% =50% =50% =50%
combination of the above meat/meat alternate (1
ounce of nuts/seeds =1 ounce of cooked lean meat,
poultry, or fish)
Vegetable or Fruit: 2 or more servings of vegetables, % cup % cup % cup % cup % cup
fruits or both
Grains/Breads: (servings per week): Must be 5 servings per 8 servings per 8 servings 8 servings per 10 servings per
enriched or whole grain. A serving is a slice of bread week? -- week? -- per week?-- week? -- week? -
or an equivalent serving of biscuits, rolls, etc., or % inil of %2 ini of 1 ini of 1 inil of 1 minimum of 1
cup of cooked rice, macaroni, noodles, other pasta serving per day serving per day | serving per serving per day | serving per day
products or cereal grains day

TMust meet the requirements in appendix A of this part.
2 For the purposes of this table, a week equals five days.

(ii) Use of Group IV quantities. Schools
that are able to provide quantities of
food to children solely on the basis of
their ages or grade level should do so.
Schools that cannot serve children on
the basis of age or grade level must
provide all school age children Group
IV portions as specified in the table in
paragraph (k)(1)(i) of this section.
Schools serving children on the basis of
age or grade level must plan and
produce sufficient quantities of food to
provide Groups I-IV no less than the
amounts specified for those children in
the table in paragraph (k)(1)(i) of this
section, and sufficient quantities of
food to provide Group V no less than
the specified amounts for Group IV.
FNS recommends that schools plan and
produce sufficient quantities of food to
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provide Group V children the larger
amounts specified in the table in para-
graph (k)(1)(i) of this section. Schools
that provide increased portion sizes for
Group V may comply with children’s
requests for smaller portion sizes of the
food items; however, schools must plan
and produce sufficient quantities of
food to at least provide the serving
sizes required for Group IV. Schools
must ensure that lunches are served
with the objective of providing the per
lunch minimums for each age and
grade level as specified in the table in
paragraph (K)(1)(i) of this section.

(2) Quantities for the enhanced food-
based menu planning approach. Schools
must at least offer five food items in
the quantities in the following table:
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ENHANCED FOOD-BASED MENU PLANNING APPROACH-MEAL PATTERN FOR LUNCHES
MINIMUM REQUIREMENTS OPTION FOR
FOOD COMPONENTS AND FOOD ITEMS AGES 1-2 PRESCHOOL GRADES K-6 GRADES 7-12 GRADES K-3
Milk (as a beverage) 6 fluid ounces 6 fluid ounces 8 fluid ounces 8 fluid ounces 8 fluid ounces
Meat or Meat Alternate (quantity of the
edible portion as served):
Lean meat, poultry, or fish 1 ounce 1% ounces 2 ounces 2 ounces 1% ounces
Alternate protein products’ 1 ounce 1% ounces 2 ounces 2 ounces 1% ounces
Cheese 1 ounce 1% ounces 2 ounces 2 ounces 1% ounces
Large egg % % 1 1 %
Cooked dry beans or peas % cup 3/8 cup %2 cup % cup 3/8 cup
Peanut butter or other nut or seed butters 2 tabl 3 tabl s 4 tabl s | 4 tab 3 s
Yogurt, plain or flavored, unsweetened or 4 ounces or 6 ounces or 8 ounces or 8 ounces or 6 ounces or
sweetened % cup % cup 1 cup 1 cup % cup
The following may be used to meet no more
than 50% of the requirement and must be
used in combination with any of the above:
Peanuts, soynuts, tree nuts, or seeds, as % ounce % ounce 1 ounce 1 ounce % ounce
listed in program guidance, or an equivalent =50% =50% =50% =50% =50%
quantity of any combination of the above
meat/meat alternate (1 ounce of nuts/seeds
equals 1 ounce of cooked lean meat, poultry
or fish).
Vegetable or Fruit: 2 or more servings of %2 cup % cup % cup plus an 1 cup % cup
vegetables, fruits or both extra % cup
over a week?
Grains/Breads (servings per week): Must be 5 servings per 8 servings per 12 servings 15 servings 10 servings per
enriched or whole grain. A serving is a slice week? - week? — per week? — per week?— week? —minimum
of bread or an equivalent serving of biscuits, minimum of % minimum of 1 minimum of 1 minimum of 1 of 1 serving per
rolls, etc., or % cup of cooked rice, serving per day serving per day serving per serving per day®
macaroni, noodles, other pasta products or day® 3
cereal grains

T Must meet the requirements in appendix A of this part.
2 For the purposes of this table, a week equals five days.
3 Up to one grains/breads serving per day may be a dessert.

(3) Requirements for the meat/meat al-
ternate component. The quantity of the
meat/meat alternate component must
be the edible portion as served. If the
portion size of a food item for this com-
ponent is excessive, the school must re-
duce that portion and supplement it
with another meat/meat alternate to
meet the full requirement. This compo-
nent must be served in a main dish or
in a main dish and only one other food
item. Schools without daily choices in
this component should not serve any
one meat alternate or form of meat (for
example, ground, diced, pieces) more
than three times in the same week.

(i) Enriched macaroni. Enriched maca-
roni with fortified protein as defined in
appendix A to this part may be used to
meet part of the meat/meat alternate
requirement when used as specified in
appendix A to this part. An enriched
macaroni product with fortified protein
as defined in appendix A to this part
may be used to meet part of the meat/
meat alternate component or the
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grains/breads component but not as
both food components in the same
lunch.

(ii) Nuts and seeds. Nuts and seeds and
their butters are allowed as meat alter-
nates in accordance with program guid-
ance. Acorns, chestnuts, and coconuts
must not be used because of their low
protein and iron content. Nut and seed
meals or flours may be used only as al-
lowed under appendix A to this part.
Nuts or seeds may be used to meet no
more than one-half of the meat/meat
alternate component with another
meat/meat alternate to meet the full
requirement.

(iii) Yogurt. Yogurt may be used to
meet all or part of the meat/meat al-
ternate requirement. Yogurt may be ei-
ther plain or flavored, unsweetened or
sweetened. Noncommercial and/or non-
standardized yogurt products, such as
frozen yogurt, homemade yogurt, yo-
gurt flavored products, yogurt bars, yo-
gurt covered fruit and/or nuts or simi-
lar products are not creditable. Four
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ounces (weight) or %2 cup (volume) of
yogurt equals one ounce of the meat/
meat alternate requirement.

(4) Requirements for the vegetable/fruit
component.

(1) General. Full strength vegetable or
fruit juice may be used to meet no
more than one-half of the vegetable/
fruit requirement. Cooked dry beans or
peas may be counted as either a vege-
table or as a meat alternate but not as
both in the same meal.

(ii) Minimum quantities for the en-
hanced food-based menu planning. Under
the enhanced food-based menu plan-
ning approach, children in kinder-
garten through grade six are offered
vegetables/fruits in minimum daily
servings plus an additional one-half
cup in any combination over a five day
period.

() Requirements for the grains/breads
component—((i) Enriched or whole grains.
All grains/breads must be enriched or
whole grain or made with enriched or
whole grain meal or flour.

(ii) Daily and weekly servings. The re-
quirement for the grain/bread compo-
nent is based on minimum daily
servings plus total servings over a five
day period. Schools serving lunch 6 or
7 days per week should increase the
weekly quantity by approximately 20
percent (¥sth) for each additional day.
When schools operate less than 5 days
per week, they may decrease the week-
ly quantity by approximately 20 per-
cent (¥s5th) for each day less than five.
The servings for biscuits, rolls, muf-
fins, and other grain/bread varieties are
specified in the Food Buying Guide for
Child Nutrition Programs (PA 1331), an
FNS publication.

(ii1) Minimums wunder the traditional
food-based menu planning approach.
Schools must offer at least one-half
serving of the grain/bread component
to children in Group I and at least one
serving to children in Groups II-V
daily. Schools which serve lunch at
least b days a week shall serve a total
of at least five servings of grains/breads
to children in Group I and eight
servings per week to children in Groups
II-V.

(iv) Desserts under the enhanced food-
based menu planning approach. Under
the enhanced food-based menu plan-
ning approach, schools may count up

32

7 CFR Ch. 1l (1-1-12 Edition)

to one grain-based dessert per day for
children in grades K-12 towards meet-
ing the grains/breads component.

(6) Offer versus serve. Schools must
offer all five required food items. Sen-
ior high (as defined by the State edu-
cational agency) school students may
decline up to two of the five food items.
At the school food authority’s option,
students below senior high may decline
one or two of the five food items. The
price of a reimbursable lunch does not
change if the student does not take a
menu item or requests smaller por-
tions.

() Meal pattern exceptions for outlying
areas. Schools in American Samoa,
Puerto Rico and the Virgin Islands
may serve a starchy vegetable such as
yams, plantains, or sweet potatoes to
meet the grain/bread requirement.

(1) What are the requirements for
lunches planned using an alternate menu
planning approach?—(1) Definition. Al-
ternate menu planning approaches are
those adopted or developed by school
food authorities or State agencies that
differ from the standard approaches es-
tablished in paragraphs (i) through (k)
of this section. There are two types of
alternate approaches. First, there are
specific modifications provided in para-
graph (1)(2) of this section. Second,
there are major changes to the stand-
ard menu planning approaches or new
menu planning approaches developed
by school food authorities or State
agencies (see paragraph (1)(3) of this
section).

(2) Use of modifications. There are
three modifications available to
schools using one of the food-based
menu planning approaches for lunches.
State agencies may or may not require
prior approval or may establish guide-
lines for using these modifications.

(i) Modification to the meat/meat alter-
nate component. The required minimum
quantities of the meat/meat alternate
component in the food-based menu
planning approaches may be offered as
a weekly total with a one ounce (or its
equivalent for certain meat alternates)
minimum daily serving size. This
modification does not apply if the min-
imum serving of meat/meat alternate
is less than one ounce.

(i1) Modification to age/grade groups
under the traditional food-based menu
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planning approach. Schools using the
traditional food-based menu planning
approach may:

(A) For children in grades K-6, use
the portion sizes in Group IV in the
table in paragraph (k)(1) of this section
and follow the nutrient levels for chil-
dren in grades K-6 in paragraphs (c)(1)
and (d)(2) of this section; and/or

(B) For children in grades 7-12, use
the portion sizes in Group IV in the
table in paragraph (k)(1) of this section
and follow the nutrient levels for chil-
dren in grades 7-12 in paragraphs (c)(1)
and (d)(2) of this section.

(iii) Modification for the majority of
children. Under the traditional or en-
hanced food-based menu planning ap-
proaches, if only one age or grade is
outside the established levels, schools
may follow the levels for the majority
of children for both quantities (see
paragraph (k)) and the nutrition stand-
ards in paragraphs (b) and (d) of this
section.

(38) Use and approval of major changes
or new alternate approaches. Within the
guidelines established for developing
alternate menu planning approaches,
school food authorities or State agen-
cies may modify one of the established
menu planning approaches in para-
graphs (i) through (k) of this section or
may develop their own menu planning
approach. The alternate menu planning
approach must be available in writing
for review and monitoring purposes. No
formal plan is required; guidance mate-
rial, a handbook or protocol is suffi-
cient. As appropriate, the material
must address how the guidelines in
paragraph (1)(4) of this section are met.
A State agency that develops an alter-
nate approach that is exempt from
FNS approval under paragraph
(1)(3)(iii) of this section must notify
FNS in writing when implementing the
alternate approach.

(i) Approval of local level approaches.
Any school food authority-developed
menu planning approach must have
prior State agency review and ap-

proval.
(i) Approval of State agency ap-
proaches. Unless exempt under para-

graph (1)(3)(iii) of this section, any
State agency-developed menu planning
approach must have prior FNS ap-
proval.
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(iii) State agency approaches not sub-
ject to approval. A State agency-devel-
oped menu planning approach does not
need FNS approval if:

(A) Five or more school food authori-
ties in the State use it; and

(B) The State agency maintains on-
going oversight of the operation and
evaluation of the approach and makes
any needed adjustments to its policies
and procedures to ensure that the ap-
propriate guidelines of paragraph (1)(4)
of this section are met.

(4) Elements for major changes or new
approaches. Any alternate menu plan-
ning approach must:

(i) Offer fluid milk, as provided in
paragraph (m) of this section;

(ii) Include offer versus serve for sen-
ior high students. Alternate menu
planning approaches should follow the
offer versus serve procedures in para-
graphs (i)(2)(ii) and (k)(6) of this sec-
tion, as appropriate. If these require-
ments are not followed, the plan must
indicate:

(A) The affected age/grade groups;

(B) The number and type of items
(and, if applicable, the quantities for
the items) that constitute a reimburs-
able lunch under offer versus serve;

(C) How such procedures will reduce
plate waste; and

(D) How a reasonable level of calories
and nutrients for the lunch as taken is
provided;

(iii) Meet the Recommended Dietary
Allowances and lunchtime energy al-
lowances (nutrient levels) and indicate
the age/grade groups served and how
the nutrient levels are met for those
age/grade groups;

(iv) Follow the requirements for com-
petitive foods in §210.11 and appendix B
to this part;

(v) Follow the requirements for
counting food items and products to-
wards the meal patterns. These re-
quirements are found in paragraphs
(k)(3) through (k)(5) and paragraph (m)
of this section, in appendices A
through C to this part, and in instruc-
tions and guidance issued by FNS. This
only applies if the alternate approach
is a food-based menu planning ap-
proach;

(vi) Identify a reimbursable lunch at
the point of service;
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(A) To the extent possible, the proce-
dures provided in paragraph (i)(2)(i) of
this section for the nutrient standard
or assisted nutrient standard menu
planning approaches or for food-based
menu planning approaches provided in
paragraph (k) of this section must be
followed. Any instructions or guidance
issued by FNS that further defines the
elements of a reimbursable lunch must
be followed when using the existing
regulatory provisions.

(B) Any alternate approach that devi-
ates from the provisions in paragraph
(1)(2)(Q) or paragraph (K) of this section
must indicate what constitutes a reim-
bursable lunch, including the number
and type of items (and, if applicable,
the quantities for the items) which
comprise the lunch, and how a reim-
bursable lunch is to be identified at the
point of service;

(vii) Explain how the alternate menu
planning approach can be monitored
under the applicable provisions of
§§210.18 and 210.19, including a descrip-
tion of the records that will be main-
tained to document compliance with
the program’s administrative and nu-
trition requirements. However, if the
procedures under §210.19 cannot be used
to monitor the alternate approach, a
description of procedures which will
enable the State agency to assess com-
pliance with the nutrition standards in
paragraphs (b)(1) through (b)(4) of this
section must be included; and

(viii) Follow the requirements for
weighted analysis and for approved
software for nutrient standard menu
planning approaches as required by
paragraphs (i)(4) and (i)(5) of this sec-
tion unless a State agency-developed
approach meets the criteria in para-
graph (1)(3)(iii) of this section. Through
September 30, 2009, schools are not re-
quired to conduct a weighted analysis.

(m) What are the requirements for offer-
ing milk?—(1) Types of milk. (i) Under all
menu planning approaches for stu-
dents, schools must offer students fluid
milk in a variety of fat contents.
Schools may offer flavored or
unflavored milk and lactose-free fluid
milk.

(ii) All milk served in the Program
must be pasteurized fluid milk which
meets State and local standards for
such milk. However, infants under 1
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year of age must be served breast milk
or iron-fortified infant formula. All
milk must have vitamins A and D at
levels specified by the Food and Drug
Administration and must be consistent
with State and local standards for such
milk.

(2) Inadequate milk supply. If a school
cannot get a supply of milk, it can still
participate in the Program under the
following conditions:

(i) If emergency conditions tempo-
rarily prevent a school that normally
has a supply of fluid milk from obtain-
ing delivery of such milk, the State
agency may allow the school to serve
meals during the emergency period
with an alternate form of milk or with-
out milk.

(ii) If a school is unable to obtain a
supply of any type of fluid milk on a
continuing basis, the State agency may
approve the service of meals without
fluid milk if the school uses an equiva-
lent amount of canned milk or dry
milk in the preparation of the meals.
In Alaska, Hawaii, American Samoa,
Guam, Puerto Rico, and the Virgin Is-

lands, if a sufficient supply of fluid
milk cannot be obtained, ‘‘milk” in-
cludes reconstituted or recombined

milk, or as otherwise allowed by FNS
through a written exception.

(38) Milk substitutes. If a school chooses
to offer one or more substitutes for
fluid milk for non-disabled students
with medical or special dietary needs,
the nondairy beverage(s) must provide
the nutrients listed in the following
table. Milk substitutes must be for-
tified in accordance with fortification
guidelines issued by the Food and Drug
Administration. A school need only
offer the nondairy beverage(s) that it
has identified as allowable fluid milk
substitutes according to this paragraph
(m)(3).

Nutrient Per cup

Calcium 276 mg
Protein 8g.

Vitamin A 500 IU
Vitamin D 100 U
Magnesium ..... 24 mg.
Phosphorus . 222 mg
Potassium ....... 349 mg
Riboflavin 0.44 mg
Vitamin B-12 ... 1.1 mcg

(4) Restrictions on the sale of milk. A
school participating in the Program, or
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a person approved by a school partici-
pating in the Program, must not di-
rectly or indirectly restrict the sale or
marketing of fluid milk (as described
in paragraph (m)(1)(ii) of this section)
at any time or in any place on school
premises or at any school-sponsored
event.

(n) Supplemental food. Eligible schools
operating afterschool care programs
may be reimbursed for one meal sup-
plement served to an eligible child (as
defined in §210.2) per day.

(1) Eligible schools mean schools
that:

(i) Operate school lunch programs
under the National School Lunch Act;

(ii) Sponsor afterschool care pro-
grams as defined in §210.2; and

(iii) Were participating in the Child
and Adult Care Food Program as of
May 15, 1989.

(2) Meal supplements shall contain
two different components from the fol-
lowing four:

(i) A serving of fluid milk as a bev-
erage, or on cereal, or used in part for
each purpose;

(ii) A serving of meat or meat alter-
nate. Nuts and seeds and their butters
listed in program guidance are nutri-
tionally comparable to meat or other
meat alternates based on available nu-
tritional data. Acorns, chestnuts, and
coconuts are excluded and shall not be
used as meat alternates due to their
low protein content. Nut or seed meals
or flours shall not be used as a meat al-
ternate except as defined under appen-
dix A: Alternate Foods for Meals of
this part;

(iii) A serving of vegetable(s) or
fruit(s) or full-strength vegetable or
fruit juice, or an equivalent quantity of
any combination of these foods. Juice
may not be served when milk is served
as the only other component;

(iv) A serving of whole-grain or en-
riched bread; or an equivalent serving
of cornbread, biscuits, rolls, muffins,
etc.,, made with whole-grain or en-
riched meal or flour; or a serving of
cooked whole-grain or enriched pasta
or noodle products such as macaroni,
or cereal grains such as rice, bulgur, or
corn grits; or an equivalent quantity of
any combination of these foods.

(3) Snacks served to infants ages
birth through 11 months must meet the
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requirements described in paragraph
(n)(3)(iv) of this section. Foods in-
cluded in the snack must be of a tex-
ture and a consistency that are appro-
priate for the age of the infant being
served. The foods must be served dur-
ing a span of time consistent with the
infant’s eating habits. For those in-
fants whose dietary needs are more in-
dividualized, exceptions to the meal
pattern must be made in accordance
with the requirements found in para-
graph (g)(1) of this section.

(1) Breastmilk and iron-fortified for-
mula. Either breastmilk or iron-for-
tified infant formula, or portions of
both, must be served for the entire first
year. Snacks containing breastmilk
and snacks containing iron-fortified in-
fant formula supplied by the school are
eligible for reimbursement. However,
infant formula provided by a parent (or
guardian) and breastmilk fed directly
by the infant’s mother, during a visit
to the school, contribute to a reimburs-
able snack only when the school sup-
plies at least one component of the in-
fant’s snack.

(ii) Fruit juice. Juice should not be of-
fered to infants until they are 6 months
of age and ready to drink from a cup.
Feeding fruit juice only from a cup will
help develop behaviors that may pre-
vent early childhood caries. Fruit juice
served as part of the meal pattern for
infants 8 through 11 months must be
full-strength.

(iii) Solid foods. Solid foods of an ap-
propriate texture and consistency are
required only when the infant is devel-
opmentally ready to accept them. The
school should consult with the infant’s
parent (or guardian) in making the de-
cision to introduce solid foods. Solid
foods should be introduced one at a
time, on a gradual basis, with the in-
tent of ensuring the infant’s health and
nutritional well-being.

(iv) Infant meal pattern. Infant snacks
must have, at a minimum, breastmilk
or iron-fortified infant formula, or por-
tions of both, in the appropriate
amount indicated for the infant’s age.
For some breastfed infants who regu-
larly consume less than the minimum
amount of breastmilk per feeding, a
serving of less than the minimum
amount of breastmilk may be offered.
In these situations, additional
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breastmilk must be offered if the in-
fant is still hungry. Some infants may
be developmentally ready to accept an
additional food component. Snacks are
reimbursable when schools provide all
of the components in the meal pattern
that the infant is developmentally
ready to accept.

(A) Birth through 3 months. 4 to 6 fluid
ounces of breastmilk or iron-fortified
infant formula—only breastmilk or
iron-fortified formula is required to
meet the infant’s nutritional needs.

(B) 4 through 7 months. 4 to 6 fluid
ounces of breastmilk or iron-fortified
infant formula—only breastmilk or
iron-fortified formula is required to
meet the infant’s nutritional needs.

(C) 8 through 11 months. 2 to 4 fluid
ounces of breastmilk, iron-fortified in-
fant formula, or full strength fruit
juice; and 0 to % slice of crusty bread
(if developmentally ready) or 0 to 2
cracker type products (if develop-
mentally ready), which are made from
whole-grain or enriched meal or flour,
and suitable as a finger food for an in-
fant.

7 CFR Ch. 1l (1-1-12 Edition)

(4) The minimum amounts of food
components to be served as meal sup-
plements as set forth in paragraphs
(n)(2) and (n)(3) of this section are as
follows. Select two different compo-
nents from the four listed. (Juice may
not be served when milk is served as
the only other component.)

SNACK PATTERN FOR INFANTS

Birth through 3
months

4 through 7
months

8 through 11
months

2-4 fluid ounces of
formula®,
breastmilk 23, or
fruit juice 4; and

0-"2 slice of
bread5 or 0-2
crackers 5.

4-6 fluid ounces of
formula or
breastmilk 2.3

4-6 fluid ounces of
formula® or
breastmilk 2:3.

1Infant formula must be iron-fortified.

2Breastmilk or iron-fortified formula, or portions of both,
may be served; however, it is recommended that breastmilk
be served in place of formula from birth through 11 months.

3For some breastfed infants who regularly consume less
than the minimum amount of breastmilk per feeding, a serving
of less than the minimum amount of breastmilk may be of-
fered, with additional breastmilk offered if the infant is still
hungry.

4 Fruit juice must be full-strength.

5A serving of this component must be made from whole-
grain or enriched meal or flour. It is required only when the in-
fant is developmentally ready to accept it.

SUPPLEMENTS FOR INFANTS

Birth through 3 months

4 through 7 months

8 through 11 months

4-6 fl. oz. breast milk23 or
formula®

Supplement (snack)

4-6 fl. oz. breast milk23 or
formula?

2-4 fl. oz breast milk23, formula?l, or
fruit juice 4;

0-"2 bread > or

0-2 crackersS.

1Infant formula shall be iron-fortified.

2]t is recommended that breast milk be served in place of formula from birth through 11 months.
3For some breastfed infants who regularly consume less than the minimum amount of breast milk per feeding, a serving of
less than the minimum amount of breast milk may be offered with additional breast milk offered if the infant is still hungry.

4 Fruit juice shall be full-strength.

5Bread and bread alternates shall be made from whole-grain or enriched meal or flour. A serving of this component shall be

optional.

(0) What are the requirements for the
infant lunch pattern?—(1) Definitions. (i)
Infant cereal means any iron-fortified
dry cereal especially formulated and
generally recognized as cereal for in-
fants which is routinely mixed with
breast milk or iron-fortified infant for-
mula prior to consumption.

(ii) Infant formula means any iron-
fortified formula intended for dietary
use solely as a food for normal, healthy
infants. Formulas specifically formu-
lated for infants with inborn errors of
metabolism or digestive or absorptive
problems are not included in this defi-
nition. Infant formula, when served,
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must be in liquid state at
ommended dilution.

(2) Feeding lunches to infants. Lunches
served to infants ages birth through 11
months must meet the requirements
described in paragraph (0)(5) of this
section. Foods included in the lunch
must be of a texture and a consistency
that are appropriate for the age of the
infant being served. The foods must be
served during a span of time consistent
with the infant’s eating habits. For
those infants whose dietary needs are
more individualized, exceptions to the
meal pattern must be made in accord-
ance with the requirements found in
paragraph (g)(1) of this section.

rec-
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(3) Breastmilk and iron-fortified for- meet the component requirements for
mula. Either breastmilk or iron-for- vegetables and fruit, portions of both
tified infant formula, or portions of may be served.
both, must be served for the entire first (1) Birth through 3 months. 4 to 6 fluid
year. Meals containing breastmilk and ounces of breastmilk or iron-fortified
meals containing iron-fortified infant infant formula—only breastmilk or
formula supplied by the school are eli- iron-fortified formula is required to
gible for reimbursement. However, in- meet the infant’s nutritional needs.
fant formula provided by a parent (or (ii) 4 through 7 months. Breastmilk or
guardian) and breastmilk fed directly iron-fortified formula is required.
by the infant’s mother, during a visit gome infants may be developmentally
to the school, contribute to a reimburs- yeady for solid foods of an appropriate
able lunch only when the school sup- texture and consistency. Lunches are
plies at least one component of the in-  reimbursable when schools provide all
fant’s meal. ) of the components in the meal pattern

(4) Solid foods. For infants ages 4 that the infant is developmentally
through 7 months, solid foods of an ap-  yeady to accept.
propriate texture and consistency are (A) 4 to 8 fluid ounces of breastmilk
required only when the infant is devel-  ,..on rortified infant formula; and
opmentally ready to acgept thgm. Th,e (B) 0 to 3 tablespoons of iron-fortified
school should consult with the infant’s dry infant cereal: and
parent (or guardian) in making the de- (C)0to3 tables’ oons of fruit or vege-
cision to introduce solid foods. Solid table D £

foods should be introduced one at a .
time, on a gradual basis, with the in- (iii) 8 through 11 months. Breastmilk
’ ’ or iron-fortified formula and solid

tent of ensuring the infant’s health and ;
foods of an appropriate texture and

nutritional well-being. ; .
(5) Infant meal pattern. Infant lunches COnsistency are required.

must have, at a minimum, each of the (A) 6 to 8 fluid ounces of breastmilk
food components indicated, in the ©F iron-fortified infant formula; and
amount that is appropriate for the in- (B) 2 to 4 tablespoons of iron-fortified

fant’s age. For some breastfed infants dry infant cereal; and/or 1 to 4 table-
who regularly consume less than the Sboons of meat, fish, poultry, egg yolk,
minimum amount of breastmilk per Or cooked dry beans or peas; or %2 to 2
feeding, a serving of less than the min- ounces (weight) of cheese; or 1 to 4
imum amount of breastmilk may be of- ounces (volume) of cottage cheese; or 1
fered. In these situations, additional to 4 ounces (weight) of cheese food or
breastmilk must be offered if the in- cheese spread; and

fant is still hungry. Lunches may in- (C) 1 to 4 tablespoons of fruit or vege-
clude portions of breastmilk and iron- table.
fortified infant formula as long as the (6) Infant meal pattern table. The min-

total number of ounces meets, or ex- imum amounts of food components to
ceeds, the minimum amount required serve to infants, as described in para-
of this food component. Similarly, to graph (0)(5) of this section, are:

LUNCH PATTERN FOR INFANTS

Birth through 3 months 4 through 7 months 8 through 11 months

4-6 fluid ounces of formula' or 4-8 fluid ounces of formula' or 6-8 fluid ounces of formula' or
breastmilk 2.3, breastmilk 2:3; and breastmilk 2:3; and
0-3 tablespoons of infant cereal '4; and  2—4 tablespoons of infant cereal '; and/or
0-3 tablespoons of fruit or vegetable or 1-4 tablespoons of meat, fish, poultry,
both 4. egg yolk, cooked dry beans or peas;
or
1/2—2 ounces of cheese; or
1-4 ounces (volume) of cottage cheese;
or
1-4 ounces (weight) of cheese food or
cheese spread; and
1-4 tablespoons of fruit or vegetable or
both.

1Infant formula and dry infant cereal must be iron-fortified.
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2Breastmilk or formula, or portions of both, may be served; however, it is recommended that breastmilk be served in place of

formula from birth through 11 months.

3For some breastfed infants who regularly consume less than the minimum amount of breastmilk per feeding, a serving of less
than the minimum amount of breastmilk may be offered, with additional breastmilk offered if the infant is still hungry.
4 A serving of this component is required only when the infant is developmentally ready to accept it.

[60 FR 31208, June 13, 1995, 60 FR 57146, Nov.
14, 1995, as amended at; 62 FR 10189, Mar. 6,
1997; 64 FR 61773, Nov. 15, 1999; 65 FR 26913,
May 9, 2000; 65 FR 31371, May 17, 2000; 65 FR
36317, June 8, 2000; 67 FR 36783, May 28, 2002;
69 FR 70872, Dec. 8, 2004; 70 FR 70033, Nov. 21,
2005; 73 FR 52907, Sept. 12, 2008]

§210.11 Competitive food services.

(a) Definitions. For the purpose of this
section:

(1) Competitive foods means any foods
sold in competition with the Program
to children in food service areas during
the lunch periods.

(2) Food of minimal nutritional value
means: (i) In the case of artificially
sweetened foods, a food which provides
less than five percent of the Reference
Daily Intakes (RDI) for each of eight
specified nutrients per serving; and (ii)
in the case of all other foods, a food
which provides less than five percent of
the RDI for each of eight specified nu-
trients per 100 calories and less than
five percent of the RDI for each of
eight specified nutrients per serving.
The eight nutrients to be assessed for
this purpose are—protein, vitamin A,
vitamin C, niacin, riboflavin, thiamine,
calcium, and iron. All categories of
food of minimal nutritional value and
petitioning requirements for changing
the categories are listed in appendix B
of this part.

(b) General. State agencies and school
food authorities shall establish such
rules or regulations as are necessary to
control the sale of foods in competition
with lunches served under the Pro-
gram. Such rules or regulations shall
prohibit the sale of foods of minimal
nutritional value, as listed in appendix
B of this part, in the food service areas
during the lunch periods. The sale of
other competitive foods may, at the
discretion of the State agency and
school food authority, be allowed in
the food service area during the lunch
period only if all income from the sale
of such foods accrues to the benefit of
the nonprofit school food service or the
school or student organizations ap-
proved by the school. State agencies
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and school food authorities may im-
pose additional restrictions on the sale
of and income from all foods sold at
any time throughout schools partici-
pating in the Program.

[63 FR 29147, Aug. 2, 1988, as amended at 59
FR 23614, May 6, 1994]

§210.12 Student, parent and commu-
nity involvement.

(a) General. School food authorities
shall promote activities to involve stu-
dents and parents in the Program.
Such activities may include menu
planning, enhancement of the eating
environment, Program promotion, and
related student-community support ac-
tivities. School food authorities are en-
couraged to use the school food service
program to teach students about good
nutrition practices and to involve the
school faculty and the general commu-
nity in activities to enhance the Pro-
gram.

(b) Food service management compa-
nies. School food authorities con-
tracting with a food service manage-
ment company shall comply with the
provisions of §210.16(a) regarding the
establishment of an advisory board of
parents, teachers and students.

(c) Residential child care institutions.
Residential child care institutions
shall comply with the provisions of
this section, to the extent possible.

§210.13 Facilities management.

(a) Health standards. The school food
authority shall ensure that food stor-
age, preparation and service is in ac-
cordance with the sanitation and
health standards established under
State and local law and regulations.

(b) Food safety inspections. Schools
shall obtain a minimum of two food
safety inspections during each school
year conducted by a State or local gov-
ernmental agency responsible for food
safety inspections. They shall post in a
publicly visible location a report of the
most recent inspection conducted, and
provide a copy of the inspection report
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to a member of the public upon re-
quest. Sites participating in more than
one child nutrition program shall only
be required to obtain two food safety
inspections per school year if the nutri-
tion programs offered use the same fa-
cilities for the production and service
of meals.

(c) Food safety program. The school
food authority must develop a written
food safety program for each of its food
preparation and service facilities that
meets the requirements in paragraph
(c)(1) or paragraph (c)(2) of this section.

(1) A school food authority with a
food safety program based on tradi-
tional hazard analysis and critical con-
trol point (HACCP) principles must:

(i) Perform a hazard analysis;

(ii) Decide on critical control points;

(iii) Determine the critical limits;

(iv) Establish procedures to monitor
critical control points;

(v) Establish corrective actions;

(vi) Establish verification proce-
dures; and

(vii) Establish a recordkeeping sys-
tem.

(2) A school food authority with a
food safety program based on the proc-
ess approach to HACCP must ensure
that its program includes:

(i) Standard operating procedures to
provide a food safety foundation;

(ii) Menu items grouped according to
process categories;

(iii) Critical control points and crit-
ical limits;

(iv) Monitoring procedures;

(v) Corrective action procedures;

(vi) Recordkeeping procedures; and

(vii) Periodic program review and re-
vision.

(d) Storage. The school food authority
shall ensure that the necessary facili-
ties for storage, preparation and serv-
ice of food are maintained. Facilities
for the handling, storage, and distribu-
tion of purchased and donated foods
shall be such as to properly safeguard
against theft, spoilage and other loss.

[64 FR 29147, Aug. 2, 1988, as amended at 64
FR 50740, Sept. 20, 1999; 70 FR 34630, June 15,
2005; 74 FR 66216, Dec. 15, 2009]

§210.14 Resource management.

(a) Nonprofit school food service.
School food authorities shall maintain
a nonprofit school food service. Reve-
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nues received by the nonprofit school
food service are to be used only for the
operation or improvement of such food
service, except that, such revenues shall
not be used to purchase land or build-
ings, unless otherwise approved by
FNS, or to construct buildings. Ex-
penditures of nonprofit school food
service revenues shall be in accordance
with the financial management system
established by the State agency under
§210.19(a) of this part. School food au-
thorities may use facilities, equipment,
and personnel supported with nonprofit
school food revenues to support a non-
profit nutrition program for the elder-
ly, including a program funded under
the Older Americans Act of 1965 (42
U.S.C. 3001 et seq.).

(b) Net cash resources. The school food
authority shall limit its net cash re-
sources to an amount that does not ex-
ceed 3 months average expenditures for
its nonprofit school food service or
such other amount as may be approved
by the State agency in accordance with
§210.19(a).

(c) Financial assurances. The school
food authority shall meet the require-
ments of the State agency for compli-
ance with §210.19(a) including any sepa-
ration of records of nonprofit school
food service from records of any other
food service which may be operated by
the school food authority as provided
in paragraph (a) of this section.

(d) Use of donated foods. The school
food authority shall enter into an
agreement with the distributing agen-
cy to receive donated foods as required
by part 250 of this chapter. In addition,
the school food authority shall accept
and use, in as large quantities as may
be efficiently utilized in its nonprofit
school food service, such foods as may
be offered as a donation by the Depart-
ment.

(e) Pricing paid lunches. For each
school year beginning July 1, 2011,
school food authorities shall establish
prices for paid lunches in accordance
with this paragraph.

(1) Calculation procedures. Each school
food authority shall:

(i) Determine the average price of
paid lunches. The average shall be de-
termined based on the total number of
paid lunches claimed for the month of
October in the previous school year, at
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each different price charged by the
school food authority.

(ii) Calculate the difference between
the per meal Federal reimbursement
for paid and free lunches received by
the school food authority in the pre-
vious school year (i.e., the reimburse-
ment difference);

(iii) Compare the average price of a
paid lunch under paragraph (e)(1)(i) of
this section to the difference between
reimbursement rates under paragraph
(e)(1)(ii) of this section.

(2) Average paid lunch price is equal to/
greater than the reimbursement dif-
ference. When the average paid lunch
price from the prior school year is
equal to or greater than the difference
in reimbursement rates as determined
in paragraph (e)(1)(iii) of this section,
the school food authority shall estab-
lish an average paid lunch price for the
current school year that is not less
than the difference identified in
(e)(1)(iii) of this section; except that,
the school food authority may use the
procedure in paragraph (e)(4)(ii) of this
section when establishing prices of paid
lunches.

(3) Average lunch price is lower than
the reimbursement difference. When the
average price from the prior school
year is lower than the difference in re-
imbursement rates as determined in
paragraph (e)(1)(iii) of this section, the
school food authority shall establish an
average price for the current school
yvear that is not less than the average
price charged in the previous school
year as adjusted by a percentage equal
to the sum obtained by adding:

(i) 2 percent; and

(ii) The percentage change in the
Consumers Price Index for All Urban
Consumers used to increase the Federal
reimbursement rate under section 11 of
the Act for the most recent school year
for which data are available. The per-
centage to be used is found in the an-
nual notice published in the FEDERAL
REGISTER announcing the national av-
erage payment rates, from the prior
year.

(4) Price Adjustments. (i) Maximum re-
quired price increase. The maximum an-
nual average price increase required
under this paragraph shall not exceed
ten cents.
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(ii) Rounding of paid lunch prices. Any
school food authority may round the
adjusted price of the paid lunches down
to the nearest five cents.

(iii) Optional price increases. A school
food authority may increase the aver-
age price by more than ten cents.

(5) Reduction in average price for paid
lunches. (i) Any school food authority
may reduce the average price of paid
lunches as established under this para-
graph if the State agency ensures that
funds are added to the nonprofit school
food service account in accordance
with this paragraph.

The minimum that must be added is
the product of:

(A) The number of paid Ilunches
claimed by the school food authority in
the previous school year multiplied by

(B) The amount required under para-
graph (e)(3) of this section, as adjusted
under paragraph (e)(4) of this section,
minus the average price charged.

(ii) Prohibitions. The following shall
not be used to reduce the average price
charged for paid lunches:

(A) Federal sources of revenue;

(B) Revenue from foods sold in com-
petition with lunches or with break-
fasts offered under the School Break-
fast Program authorized in 7 CFR part
220. Requirements concerning foods
sold in competition with lunches or
breakfasts are found in §210.11 and
§220.12 of this chapter, respectively;

(C) In-kind contributions;

(D) Any in-kind contributions con-
verted to direct cash expenditures after
July 1, 2011; and

(E) Per-meal reimbursements (non-
Federal) specifically provided for sup-
port of programs other than the school
lunch program.

(iii) Allowable mnon-Federal revenue
sources. Any contribution that is for
the direct support of paid lunches that
is not prohibited under paragraph
(e)(5)(i1) of this section may be used as
revenue for this purpose. Such con-
tributions include, but are not limited
to:

(A) Per-lunch reimbursements for
paid lunches provided by State or local
governments;

(B) Funds provided by organizations,
such as school-related or community
groups, to support paid lunches;
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(C) Any portion of State revenue
matching funds that exceeds the min-
imum requirement, as provided in
§210.17, and is provided for paid
lunches; and

(D) A proportion attributable to paid
lunches from direct payments made
from school district funds to support
the lunch service.

(6) Additional considerations. (i) In any
given year, if a school food authority
with an average price lower than the
reimbursement difference is not re-
quired by paragraph (e)(4)(ii) of this
section to increase its average price for
paid lunches, the school food authority
shall use the unrounded average price
as the basis for calculations to meet
paragraph (e)(3) of this section for the
next school year.

(ii) If a school food authority has an
average price lower than the reim-
bursement difference and chooses to in-
crease 1its average price for paid
lunches in any school year more than
is required by this section, the amount
attributable to the additional vol-
untary increase may be carried forward
to the next school year(s) to meet the
requirements of this section.

(iii) For the school year beginning
July 1, 2011 only, the limitations for
non-Federal contributions in paragraph
(e)(b)(iii) of this section do not apply.

(7T) Reporting lunch prices. In accord-
ance with guidelines provided by FNS:

(i) School food authorities shall re-
port prices charged for paid lunches to
the State agency; and

(i1) State agencies shall report these
prices to FNS.

(f) Revenue from nonprogram foods. Be-
ginning July 1, 2011, school food au-
thorities shall ensure that the revenue
generated from the sale of nonprogram
foods complies with the requirements
in this paragraph.

(1) Definition of nonprogram foods. For
the purposes of this paragraph, nonpro-
gram foods are those foods and bev-
erages:

(i) Sold in a participating school
other than reimbursable meals and
meal supplements; and

(ii) Purchased using funds from the
nonprofit school food service account.

(2) Revenue from mnonprogram foods.
The proportion of total revenue from
the sale of nonprogram foods to total
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revenue of the school food service ac-
count shall be equal to or greater than:

(i) The proportion of total food costs
associated with obtaining nonprogram
foods to

(ii) The total costs associated with
obtaining program and nonprogram
foods from the account.

(3) All revenue from the sale of non-
program foods shall accrue to the non-
profit school food service account of a
participating school food authority.

[63 FR 29147, Aug. 2, 1988, as amended at 60
FR 31215, June 13, 1995; 76 FR 35316, June 17,
2011]
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(a) Reporting summary. Participating
school food authorities are required to
submit forms and reports to the State
agency or the distributing agency, as
appropriate, to demonstrate compli-
ance with Program requirements.
These reports include, but are not lim-
ited to:

(1) A Claim for Reimbursement and,
for the month of October and as other-
wise specified by the State agency, sup-
porting data as specified in accordance
with §210.8 of this part;

(2) An application and agreement for
Program operations between the school
food authority and the State agency,
and a Free and Reduced Price Policy
Statement as required under §210.9;

(3) A written response to reviews per-
taining to corrective action taken for
Program deficiencies;

(4) A commodity school’s preference
whether to receive part of its donated
food allocation in cash for processing
and handling of donated foods as re-
quired under §210.19(b);

(5) A written response to audit find-
ings pertaining to the school food
authority’s operation as required under
§210.22;

(6) Information on civil rights com-
plaints, if any, and their resolution as
required under §210.23;

(7) The number of food safety inspec-
tions obtained per school year by each
school under its jurisdiction; and

(8) The prices of paid lunches charged
by the school food authority.

(b) Recordkeeping summary. In order
to participate in the Program, a school

Reporting and recordkeeping.
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food authority or a school, as applica-
ble, must maintain records to dem-
onstrate compliance with Program re-
quirements. These records include but
are not limited to:

(1) Documentation of participation
data by school in support of the Claim
for Reimbursement and data used in
the claims review process, as required
under §210.8(a), (b), and (c) of this part;

(2) Production and menu records and,
if appropriate, nutrition analysis
records as required under §210.10,
whichever is applicable.

(3) Participation records to dem-
onstrate positive action toward pro-
viding one lunch per child per day as
required under §210.10(a)(2), whichever
is applicable;

(4) Currently approved and denied ap-
plications for free and reduced price
lunches and a description of the
verification activities, including
verified applications, and any accom-
panying source documentation in ac-
cordance with 7 CFR 245.6a of this
Title; and

(5) Records from the food safety pro-
gram for a period of six months fol-
lowing a month’s temperature records
to demonstrate compliance with
§210.13(c), and records from the most
recent food safety inspection to dem-
onstrate compliance with §210.13(b);

(6) Records to document compliance
with the requirements in §210.14(e); and

(7) Records to document compliance
with the requirements in §210.14(f).

[63 FR 29147, Aug. 2, 1988, as amended at 54
FR 12582, Mar. 28, 1989; 56 FR 32941, July 17,
1991; 60 FR 31215, June 13, 1995; 65 FR 26912,
26922, May 9, 2000; 70 FR 34630, June 15, 2005;
74 FR 66216, Dec. 15, 2009; 76 FR 35317, June
17, 2011]

§210.16 Food
companies.

service management

(a) General. Any school food author-
ity (including a State agency acting in
the capacity of a school food authority)
may contract with a food service man-
agement company to manage its food
service operation in one or more of its
schools. However, no school or school
food authority may contract with a
food service management company to
operate an a la carte food service un-
less the company agrees to offer free,
reduced price and paid reimbursable
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lunches to all eligible children. Any
school food authority that employs a
food service management company in
the operation of its nonprofit school
food service shall:

(1) Adhere to the procurement stand-
ards specified in §210.21 when con-
tracting with the food service manage-
ment company;

(2) Ensure that the food service oper-
ation is in conformance with the school
food authority’s agreement under the
Program;

(3) Monitor the food service operation
through periodic on-site visits;

(4) Retain control of the quality, ex-
tent, and general nature of its food
service, and the prices to be charged
the children for meals;

(5) Retain signature authority on the
State agency-school food authority
agreement, free and reduced price pol-
icy statement and claims;

(6) Ensure that all federally donated
foods received by the school food au-
thority and made available to the food
service management company accrue
only to the benefit of the school food
authority’s nonprofit school food serv-
ice and are fully utilized therein;

(7) Maintain applicable health certifi-
cation and assure that all State and
local regulations are being met by a
food service management company pre-
paring or serving meals at a school
food authority facility;

(8) Establish an advisory board com-
posed of parents, teachers, and stu-
dents to assist in menu planning;

(9) Obtain written approval of invita-
tions for bids and requests for pro-
posals before their issuance when re-
quired by the State agency. The school
food authority must incorporate all
State agency required changes to its
solicitation documents before issuing
those documents; and

(10) Ensure that the State agency has
reviewed and approved the contract
terms and that the school food author-
ity has incorporated all State agency
required changes into the contract or
amendment before any contract or
amendment to an existing food service
management company contract is exe-
cuted. Any changes made by the school
food authority or a food service man-
agement company to a State agency
pre-approved prototype contract or
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State agency approved contract term
must be approved in writing by the
State agency before the contract is ex-
ecuted. When requested, the school
food authority must submit all pro-
curement documents, including re-
sponses submitted by potential con-
tractors, to the State agency, by the
due date established by the State agen-
cy.

(b) Invitation to bid. In addition to ad-
hering to the procurement standards
under §210.21, school food authorities
contracting with food service manage-
ment companies shall ensure that:

(1) The invitation to bid or request
for proposal contains a 21-day cycle
menu developed in accordance with the
provisions of §210.10, to be used as a
standard for the purpose of basing bids
or estimating average cost per meal. A
school food authority with no capa-
bility to prepare a cycle menu may,
with State agency approval, require
that each food service management
company include a 21-day cycle menu,
developed in accordance with the pro-
visions of §210.10, with its bid or pro-
posal. The food service management
company must adhere to the cycle for
the first 21 days of meal service.
Changes thereafter may be made with
the approval of the school food author-
ity.

(2) Any invitation to bid or request
for proposal indicate that nonperform-
ance subjects the food service manage-
ment company to specified sanctions in
instances where the food service man-
agement company violates or breaches
contract terms. The school food au-
thority shall indicate these sanctions
in accordance with the procurement
provisions stated in §210.21.

(c) Contracts. Contracts that permit
all income and expenses to accrue to
the food service management company
and ‘‘cost-plus-a-percentage-of-cost’’
and ‘‘cost-plus-a-percentage-of-in-
come” contracts are prohibited. Con-
tracts that provide for fixed fees such
as those that provide for management
fees established on a per meal basis are
allowed. Contractual agreements with
food service management companies
shall include provisions which ensure
that the requirements of this section
are met. Such agreements shall also in-
clude the following:
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(1) The food service management
company shall maintain such records
as the school food authority will need
to support its Claim for Reimburse-
ment under this part, and shall, at a
minimum, report claim information to
the school food authority promptly at
the end of each month. Such records
shall be made available to the school
food authority, upon request, and shall
be retained in accordance with
§210.23(c).

(2) The food service management
company shall have State or local
health certification for any facility
outside the school in which it proposes
to prepare meals and the food service
management company shall maintain
this health certification for the dura-
tion of the contract.

(3) No payment is to be made for
meals that are spoiled or unwholesome
at time of delivery, do not meet de-
tailed specifications as developed by
the school food authority for each food
component specified in §210.10, or do
not otherwise meet the requirements of
the contract. Specifications shall cover
items such a grade, purchase units,
style, condition, weight, ingredients,
formulations, and delivery time.

(d) Duration of contract. The contract
between a school food authority and
food service management company
shall be of a duration of no longer than
1 year; and options for the yearly re-
newal of a contract signed after Feb-
ruary 16, 1988, may not exceed 4 addi-
tional years. All contracts shall in-
clude a termination clause whereby ei-
ther party may cancel for cause with
60-day notification.

[63 FR 29147, Aug. 2, 1988, as amended at 60
FR 31215, June 13, 1995; 65 FR 26912, May 9,
2000; 72 FR 61491, Oct. 31, 2007]

Subpart D—Requirements for State
Agency Participation

§210.17 Matching Federal funds.

(a) State revenue matching. For each
school year, the amount of State reve-
nues appropriated or used specifically
by the State for program purposes
shall not be less than 30 percent of the
funds received by such State under sec-
tion 4 of the National School Lunch
Act during the school year beginning
July 1, 1980; provided that, the State
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revenues derived from the operation of
such programs and State revenues ex-
pended for salaries and administrative
expenses of such programs at the State
level are not considered in this com-
putation. However, if the per capita in-
come of any State is less than the per
capita income of the United States, the
matching requirements so computed
shall be decreased by the percentage by
which the State per capita income is
below the per capita income of the
United States.

(b) Private school exemption. No State
in which the State agency is prohibited
by law from disbursing State appro-
priated funds to nonpublic schools
shall be required to match general cash
assistance funds expended for meals
served in such schools, or to disburse
to such schools any of the State reve-
nues required to meet the requirements
of paragraph (a) of this section. Fur-
thermore, the requirements of this sec-
tion do not apply to schools in which
the Program is administered by a
FNSRO.

(¢c) Territorial waiver. American
Samoa and the Commonwealth of the
Northern Mariana Islands shall be ex-
empted from the matching require-
ments of paragraph (a) of this section if
their respective matching require-
ments are under $100,000.

(d) Applicable revenues. The following
State revenues, appropriated or used
specifically for program purposes
which are expended for any school year
shall be eligible for meeting the appli-
cable percentage of the matching re-
quirements prescribed in paragraph (a)
of this section for that school year:

(1) State revenues disbursed by the
State agency to school food authorities
for program purposes, including rev-
enue disbursed to nonprofit private
schools where the State administers
the program in such schools;

(2) State revenues made available to
school food authorities and transferred
by the school food authorities to the
nonprofit school food service accounts
or otherwise expended by the school
food authorities in connection with the
nonprofit school food service program;
and

(3) State revenues used to finance the
costs (other than State salaries or
other State level administrative costs)
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of the nonprofit school food service
program, i.e.:

(i) Local program supervision;

(ii) Operating the program in partici-
pating schools; and

(iii) The intrastate distribution of
foods donated under part 250 of this
chapter to schools participating in the
program.

(e) Distribution of matching revenues.
All State revenues made available
under paragraph (a) of this section are
to be disbursed to school food authori-
ties participating in the Program, ex-
cept as provided for under paragraph (b)
of this section. Distribution of match-
ing revenues may be made with respect
to a class of school food authorities as
well as with respect to individual
school food authorities.

(f) Failure to match. If, in any school
year, a State fails to meet the State
revenue matching requirement, as pre-
scribed in paragraph (a) of this section,
the general cash assistance funds uti-
lized by the State during that school
year shall be subject to recall by and
repayment to FNS.

(g) Reports. Within 120 days after the
end of each school year, each State
agency shall submit an Annual Report
of Revenues (FNS-13) to FNS. This re-
port identifies the State revenues to be
counted toward the State revenue

matching requirements specified in
paragraph (a) of this section.
(h) Accounting system. The State

agency shall establish or cause to be
established a system whereby all ex-
pended State revenues counted in
meeting the matching requirements
prescribed in paragraph (a) of this sec-
tion are properly documented and ac-
counted for.

§210.18 Administrative reviews.

(a) Implementation dates. For the
school year beginning July 1, 1992, each
State agency shall conduct administra-
tive reviews as prescribed under this
section. However, FNS will approve a
State agency’s written request if FNS
determines that the State agency has
demonstrated good cause to delay im-
plementation of the provisions speci-
fied under this section to January 1,
1993. At State agency discretion, State
agencies may begin implementation of



Food and Nutrition Service, USDA

the provisions of this section on Au-
gust 16, 1991. FNS review responsibil-
ities are specified under §210.29 of this
part.

(b) Definitions. The following defini-
tions are provided in order to clarify
State agency administrative review re-
quirements:

(1) Administrative reviews means the
initial comprehensive on-site evalua-
tion of all school food authorities par-
ticipating in the Program in accord-
ance with the provisions of this sec-
tion. The term ‘‘administrative re-
view’ is used to reflect a review of
both critical and general areas in ac-
cordance with paragraphs (g) and (h) of
this section, and includes other areas
of Program operations determined by
the State agency to be important to
Program performance.

(2) Critical areas means the following
two performance standards described in
detail in paragraph (g) of this section
which serve as measures of compliance
with Program regulations:

(i) Performance Standard 1—Certifi-
cation/Counting/Claiming—All free, re-
duced price and paid lunches claimed
for reimbursement are served only to
children eligible for free, reduced price
and paid lunches, respectively; and
counted, recorded, consolidated and re-
ported through a system which consist-
ently yields correct claims.

(i1) Performance Standard 2—Meal Ele-
ments. Lunches claimed for reimburse-
ment within the school food authority
contain meal elements (food items/
components, menu items or other
items, as applicable) as required under
§210.10.

(3) Documented corrective action means
written notification required of the
school food authority to certify that
the corrective action required for each
violation has been completed and to
notify the State agency of the dates of
completion. Documented corrective ac-
tion may be provided at the time of the
review or may be submitted to the
State agency within specified time-
frames.

(4) Follow-up reviews means any
visit(s) to the school food authority
subsequent to the administrative re-
view to ensure corrective actions are
taken.
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(5) General areas means the areas of
review specified in paragraph (h) of
this section.

(6) Large school food authority means,
in any State:

(i) All school food authorities that
participate in the Program and have
enrollments of 40,000 children or more
each; or

(ii) If there are less than two school
food authorities with enrollments of
40,000 or more, the two largest school
food authorities that participate in the
Program and have enrollments of 2,000
children or more each.

(7) Participation factor means the per-
centages of children approved by the
school for free lunches, reduced price
lunches, and paid lunches, respectively,
who are participating in the Program.
The free participation factor is derived
by dividing the number of free lunches
claimed for any given period by the
product of the number of children ap-
proved for free lunches for the same pe-
riod times the operating days in that
period. A similar computation is used
to determine the reduced price and
paid participation factors. The number
of children approved for paid lunches is
derived by subtracting the number of
children approved for free and reduced
price lunches for any given period from
the total number of children enrolled
in the reviewed school for the same pe-
riod of time, if available. If such enroll-
ment figures are not available, the
most recent total number of children
enrolled shall be used. If school food
authority participation factors are un-
available or unreliable, State-wide
data shall be employed.

(8) Review period means the period of
time covered by the administrative re-
view or follow-up review. The review
period is specified in paragraph (f)(2) of
this section.

(9) Review threshold means the degree
of error in a critical area of review
which, if exceeded during an adminis-
trative review or follow-up review of a
school food authority, may trigger a
follow-up review of that school food au-
thority.

(10) Small school food authority means,
in any State, a school food authority
that participates in the Program and is
not a large school food authority, as
defined in this section.
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(c) Timing of reviews. The first year of
the first 5-year review cycle began on
July 1, 1992, or as otherwise authorized
under paragraph (a) of this section and
shall end on June 30, 1994. For each
State agency, the first 5-year review
cycle shall end on June 30, 1998. Admin-
istrative reviews and follow-up reviews
shall be conducted as follows:

(1) Administrative reviews. At a min-
imum, State agencies shall conduct ad-
ministrative reviews of all school food
authorities at least once during each 5-
year review cycle; provided that each
school food authority is reviewed at
least once every 6 years. The on-site
portion of the administrative review
shall be completed during the school
year in which the review was begun.

(2) Expanded review cycle. State agen-
cies are encouraged to conduct admin-
istrative reviews of large school food
authorities and of any school food au-
thorities which may benefit from a
more frequent interval than the min-
imum 5-year cycle required in para-
graph (c¢)(1) of this section.

(3) Exceptions. FNS may, on an indi-
vidual school food authority basis, ap-
prove written requests for 1-year exten-
sions to the 6-year review interval
specified in paragraph (c)(1) of this sec-
tion if FNS determines this require-
ment conflicts with efficient State
agency management of the Program.

(4) Follow-up reviews. The State agen-
cy is encouraged to conduct first fol-
low-up reviews in the same school year
as the administrative review; but in no
event shall first follow-up reviews be
conducted later than December 31 of
the school year following the adminis-
trative review. Subsequent follow-up
reviews shall be scheduled in accord-
ance with paragraph (i)(6) of this sec-
tion.

(d) Scheduling school food authorities.
The State agency shall use its own cri-
teria to schedule school food authori-
ties for administrative reviews; pro-
vided that the requirements of para-
graph (c) of this section are met. State
agencies are encouraged to take into
consideration the findings of the
claims review process required under
§210.8(b)(2) of this part in the selection
of school food authorities.

(1) Schedule of reviews. To ensure no
unintended overlap occurs, the State
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agency shall inform FNS of the antici-
pated schedule of school food authority
reviews upon request.

(2) Reporting follow-up review activity.
At such time as the State agency de-
termines that a follow-up review is
needed, the State agency shall notify
FNS of the names of those large school
food authorities exceeding any one of
the critical area review thresholds
specified in paragraph (i) of this sec-
tion.

(3) Exceptions. In any school year in
which FNS or OIG conducts a review or
investigation of a school food author-
ity in accordance with §210.19(a)(5) of
this part, the State agency shall, un-
less otherwise authorized by FNS,
delay conduct of a scheduled adminis-
trative review until the following
school year. The State agency shall
document any exception authorized
under this paragraph.

(e) Number of schools to review. The
State agency is encouraged to review
all schools meeting the school selec-
tion criteria specified in paragraph
(e)(1) of this section. At a minimum,
the State agency shall review the num-
ber of schools specified in paragraph
(e)(1) of this section and shall select
the schools to be reviewed on the basis
of the school selection criteria speci-
fied in paragraph (e)(2) of this section.

(1) Minimum number of schools. Except
for residential child care institutions,
the State agency shall review all
schools with a free average daily par-
ticipation of 100 or more and a free par-
ticipation factor of 100 percent or
more. In no event shall the State agen-
cy review less than the minimum num-
ber of schools illustrated in table A:

TABLE A

Minimum no. of
schools to be re-

No. of schools in the school food author-
ity viewed

610 10 .
111020 ...
211040 ...
4110 60 ...
611080 ...
8110 100 ..
101 or more ...

OO WN =

112

1Twelve plus 5 percent of the number of schools over 100.
Fractions shall be rounded to the nearest whole number.

(2) School selection criteria. (i) Selec-
tion of additional schools to meet the
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minimum number of schools required
under paragraph (e)(1) of this section,
shall be based on the following criteria:

(A) Elementary schools with a free
average daily participation of 100 or
more and a free participation factor of
97 percent or more;

(B) Secondary schools with a free av-
erage daily participation of 100 or more
and a free participation factor of 77
percent or more; and

(C) Combination schools with a free
average daily participation of 100 or
more and a free participation factor of
87 percent or more. A combination
school means a school with a mixture
of elementary and secondary grades.

(ii) When the number of schools se-
lected on the basis of the criteria es-
tablished in paragraph (A) through
paragraph (C) of this paragraph are not
sufficient to meet the minimum num-
ber of schools required under paragraph
(e)(1) of this section, the schools se-
lected for review shall be selected on
the basis of State agency criteria
which may include low participation
schools, recommendations from a food
service director based on findings from
the on-site visits or the claims review
process required under §210.8(a) of this
part; or any school in which the daily
lunch counts appear questionable, e.g.,
identical or very similar claiming pat-
terns, and/or large changes in free
lunch counts.

(3) Pervasive problems. If the State
agency review finds pervasive problems
in a school food authority, FNS may
authorize the State agency to cease re-
view activities prior to reviewing the
required number of schools under para-
graph (e)(1) of this section. Where FNS
authorizes the State agency to cease
review activity, FNS may either con-
duct the review activity itself or refer
the school food authority to OIG.

(f) Scope of review. During the course
of an administrative review, each State
agency shall monitor compliance with
the critical and general areas identi-
fied in paragraphs (g) and (h) of this
section.

(1) Review form. State agencies shall
use the administrative review form
prescribed by FNS for the critical areas
of review specified in paragraph (g) of
this section. State agencies may use
their own administrative review form
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for the general areas of review speci-
fied in paragraph (h) of this section.

(2) Review period. (i) The review pe-
riod for administrative reviews and fol-
low-up reviews shall cover, at a min-
imum, the most recent month for
which a Claim for Reimbursement was
submitted; provided that such Claim
for Reimbursement covers at least 10
operating days.

(ii) Subject to FNS approval, the
State agency may conduct a review
early in the school year, prior to the
submission of a Claim for Reimburse-
ment. In such cases, the review period
shall be the prior month of operation
in the current school year, provided
that such month includes at least 10
operating days.

(38) Audit findings. To prevent duplica-
tion of effort, the State agency may
use any recent and currently applicable
findings from Federally-required audit
activity or from any State-imposed
audit requirements. Such findings may
be used only insofar as they pertain to
the reviewed school(s) or the overall
operation of the school food authority
and they are relevant to the review pe-
riod. The State agency shall document
the source and the date of the audit.

(g) Critical areas of review. The per-
formance standards listed in this para-
graph are deemed critical since compli-
ance in these areas is directly linked to
the service of a reimbursable lunch.

(1) Performance Standard 1 (All free, re-
duced price and paid lunches claimed for
reimbursement are served only to children
eligible for free, reduced price and paid
lunches, respectively; and are counted, re-
corded, consolidated and reported through
a system which consistently yields correct
claims.) The State agency shall deter-
mine that the free and reduced price
eligibility determinations are correct.
In addition, the State agency shall de-
termine that for each day of operation
for the review period, the number of
free, reduced price and paid lunches
claimed for each reviewed school is not
more than the number of lunches
served to children eligible for free, re-
duced price and paid lunches, respec-
tively, in those schools for the review
period. The State agency shall also de-
termine that a lunch counting system
is being used which accurately counts,
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records, consolidates and reports the
reimbursable lunches served, by type.

(i) For each school reviewed, the
State agency shall:

(A) Determine the number of children
eligible for free, reduced price and paid
lunches, by type, for the review period.
To make this determination:

(1) The State agency shall:

(i) Review all approved free and re-
duced price applications for children in
the reviewed schools back to the begin-
ning of the school year to determine
whether each child’s application is
complete and correctly approved in ac-
cordance with all applicable provisions
of 7T CFR part 245; or

(i) Review all approved free and re-
duced price applications effective for
the review period for children in the re-
viewed schools; or

(i1i) Review all approved free and re-
duced price applications effective on
the day(s) the review is conducted for
children in the reviewed schools.

(2) In lieu of reviewing all of the free
and reduced price applications as re-
quired under paragraph (g)(1)(1)(A)(1) of
this section, the State agency may re-
view a statistically valid sample of
those applications. If the State agency
chooses to review a statistically valid
sample of applications, the State agen-
cy shall ensure that the sample size is
large enough so that there is a 95 per-
cent chance that the actual error rate
for all applications is not less than 2
percentage points less than the error
rate found in the sample (i.e., the lower
bound of the one-sided 95 percent con-
fidence interval is no more than 2 per-
centage points less than the point esti-
mate). In addition, the State agency
shall determine the need for follow-up
reviews and base fiscal action upon the
error rate found in the sample.

(3) Evaluate if the previous year’s eli-
gibility determinations were used as
required in §245.6(c)(2) of this chapter.

(4) In the case where children are de-
termined eligible for free Ilunches
through direct certification, as speci-
fied in §245.6 of this chapter, establish
that the documentation for direct cer-
tification of children is official and
from the appropriate State or local
agency or another appropriate indi-
vidual, as approved by FNS; establish
that all information required under
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§245.6 of this chapter is complete and
the children were enrolled in the school
under review during the review period.

(B) Evaluate the system for issuing
benefits and updating eligibility status
by validating the mechanism(s) the re-
viewed school uses to provide benefits
to eligible children, e.g., master list.
The State agency shall determine
whether the system for issuing benefits
and updating children’s eligibility sta-
tus is adequate and, within the time-
frames established in §210.7(c)(1)(ii)(B),
reflects changes due to verification
findings, transfers, or a household’s de-
cision to decline benefits.

(C) Determine whether the lunch
counting system yields correct claims.
At a minimum, the State agency shall
determine whether:

(I) The daily lunch counts, by type,
for the review period are more than the
product of the number of children de-
termined by the school/school food au-
thority to be eligible for free, reduced
price, and paid lunches for the review
period times an attendance factor. If
the lunch count, for any type, appears
questionable or significantly exceeds
the product of the number of eligibles,
for that type, times an attendance fac-
tor, documentation showing good cause
must be available for review by the
State agency.

(2) Each type of food service line pro-
vides accurate point of service lunch
counts, by type, and those lunch counts
are correctly counted and recorded. If
an alternative counting system is em-
ployed (in accordance with §210.7(c)(2)),
the State agency shall ensure that it
provides accurate counts of reimburs-
able lunches, by type, and is correctly
implemented as approved by the State
agency.

(3) All lunches are correctly counted,
recorded, consolidated and reported for
the day they are served.

(ii) For each school food authority
reviewed, the State agency shall review
lunch count records to ensure that the
lunch counts submitted by each re-
viewed school are correctly consoli-
dated, recorded, and reported by the
school food authority on the Claim for
Reimbursement.

(2) Performance Standard 2 (Lunches
claimed for reimbursement within the
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school food authority contain meal ele-
ments (food items/components, menu items
or other items, as applicable) as required
under §210.10. For each school re-
viewed, the State agency must:

(i) For the day of the review, observe
the serving line(s) to determine wheth-
er all required meal elements (food
items/components, menu items or
other items, as applicable) as required
under §210.10 are offered.

(ii) For the day of the review, observe
a significant number of the Program
lunches counted at the point of service
for each type of serving line, to deter-
mine whether those lunches contain
the required number of meal elements
(food items/components, menu items or
other items, as applicable) as required
under §210.10.

(iii) Review menu records for the re-
view period to determine whether all
required meal elements (food items/
components, menu items or other
items, as applicable) as required under
§210.10 have been offered.

(h) General areas of review. The gen-
eral areas listed in this paragraph re-
flect major Program requirements. The
general areas of review shall include,
but are not limited to, the following
areas:

(1) Free and reduced price process. In
the course of the review of each school
food authority, the State agency shall:

(i) Review the implementation of the
free and reduced price policy statement
to ensure it is implemented as ap-
proved.

(ii) Evaluate whether the required
minimum number of applications are
verified with respect to the selection
method used.

(iii) Determine that applications for
verification are selected in accordance
with the applicable procedures in
§245.6a(c) of this chapter and that no
discrimination exists in the selection
process.

(iv) Establish that verification is
completed by November 15 (or other
date established in accordance with
§245.6a(b)(2)(1) or (b)(2)(ii) of this chap-
ter) including any follow-up activities
as required in §245.6a(f)(6) of this chap-
ter. If the administrative review occurs
prior to the November 15 deadline, the
State agency shall evaluate the
verification activities that have oc-
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curred to date and assess whether these
activities represent a good faith effort
that will result in compliance with the
requirements of §245.6a of this title.

(v) Confirm that the verification
process is complete for each applica-
tion verified by or on behalf of the re-
viewed schools. Verification is consid-
ered complete either when a child’s eli-
gibility for the level of benefits for
which he or she was approved is con-
firmed, changed to a higher level of
benefit, or a letter of adverse action
has been sent.

(vi) Ensure that verification records
are maintained as required by §245.6a(i)
of this chapter.

(vii) Determine that, for each re-
viewed school, the lunch count system
does not overtly identify children eligi-
ble for free and reduced price lunches.

(viii) Review a representative sample
of denied applications to evaluate
whether the determining official cor-
rectly denied applicants for free and re-
duced price lunches.

(2) Food quantities. For each school
reviewed, the State agency must ob-
serve a significant number of Program
lunches counted at the point of service
for each type of serving line to deter-
mine whether those lunches appear to
provide meal elements (food items/
components, menu items or other
items, as applicable) in the quantities
required under §210.10. If visual obser-
vation suggests that quantities are in-
sufficient, the State agency shall re-
quire the reviewed schools to provide
documentation demonstrating that the
required amounts of food were avail-
able for service for each day of the re-
view period.

(3) Civil rights. The State agency shall
examine the school food authority’s
compliance with the civil rights provi-
sions specified in §210.23(b) of this part.

(4) Monitoring responsibilities. The
State agency shall ensure that the
school food authority conducts on-site
reviews in accordance with §210.8(a)(1)
of this part and monitors claims in ac-
cordance with §210.8(a)(2) and (a)(3) of
this part.

(5) Reporting and recordkeeping. The
State agency shall determine that the
school food authority submits reports
and maintains records as required
under 7 CFR parts 210 and 245.
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(6) Food safety. The State Agency
must examine records to confirm that
each school food authority under its ju-
risdiction meets the food safety re-
quirements of §210.13.

(1) Follow-up reviews. All school food
authorities found to have a critical
area violation in excess of any one of
the review thresholds specified in this
paragraph are subject to follow-up re-
views. State agencies shall notify FNS
of the names of large school food au-
thorities exceeding critical area review
thresholds in accordance with para-
graph (d)(2) of this section. The State
agency shall conduct a first follow-up
review of any large school food author-
ity found on an administrative review
to have critical area violations in ex-
cess of any one of the review thresh-
olds. State agencies shall also conduct
a first follow-up review of at least 25
percent of the small school food au-
thorities found on a review to have
critical area violations in excess of any
one of the review thresholds. State
agencies shall conduct additional fol-
low-up reviews of any school food au-
thority which has a critical area viola-
tion exceeding a review threshold on
the first follow-up or any subsequent
follow-up review regardless of whether
such review is conducted by FNS or the
State agency.

(1) Selection of small school food au-
thorities. In determining which small
school food authorities to include in
the follow-up review sample, State
agencies shall select those school food
authorities which have the most seri-
ous problems, including, but not lim-
ited to, systemic accountability prob-
lems, 1large overclaims, significant
lunch pattern violations, etc.

(2) Selection of schools. (i) If the crit-
ical area violation(s) responsible for
follow-up review activity are limited to
school food authority level problems
(e.g. centralized application processing
or centralized kitchen), the State agen-
cy may limit the follow-up review to
the school food authority level.

(ii) If the critical area violation(s) re-
sponsible for follow-up review activity
were identified in the review of a
school(s), then State agencies shall re-
view at least the minimum number of
schools required under paragraph (e)(1)
of this section. State agencies shall

50

7 CFR Ch. 1l (1-1-12 Edition)

meet the minimum number of schools
requirement by selecting those schools
found, on a previous review, to have
significant critical area violations. If
any additional schools must be selected
to meet the minimum required num-
ber, the State agency shall select from
those schools which meet State agen-
cy-developed criteria identified under
paragraph (e)(2)(ii) of this section.

(3) Review thresholds. The review
thresholds apply only to the critical
areas of review and are designed to
limit follow-up reviews to those school
food authorities with serious problems.
The provisions of paragraph (i) of this
section apply when:

(i) For Performance Standard 1—

(A) A number of the reviewed schools
in a school food authority, as specified
in Table B, have an inadequate system
for certification, issuing benefits or up-
dating eligibility status; or for count-
ing, recording, consolidating or report-
ing lunches, by type; or

(B) The school food authority has an
inadequate system for consolidating
lunch counts, by type, or for reporting
claims; or, if applicable, for certifi-
cation, issuing benefits or updating eli-
gibility status.

(C) At the school and school food au-
thority level, a system for -certifi-
cation, issuing benefits or updating eli-
gibility status is inadequate if 10 per-
cent or more (but not less than 100
lunches) of the free and reduced price
lunches claimed for the review period
(for any school reviewed) are claimed
incorrectly due to errors of certifi-
cation, benefit issuance or updating of
eligibility status.

TABLE B

Number of
schools vio-
lating per-
formance
standard 1

Number of schools reviewed
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TABLE B—Continued

Number of
schools vio-
Number of schools reviewed lating per-
formance
standard 1
101 or more . 11*

*11 plus the number identified above for the appropriate
increment.

(ii) For Performance Standard 2—10
percent or more of the total number of
Program lunches observed in a school
food authority are missing one or more
of the required meal elements (food
items/components, menu items or
other items, as applicable) as required
under §210.10.

(4) Scope of follow-up reviews. On any
follow-up review, the State agency is
encouraged to review all of the critical
and general areas of review specified in
paragraph (g) and (h) of this section for
those schools which were not reviewed
during the administrative review. At a
minimum, the State agency shall:

(i) For each school selected for re-
view (or for the school food authority,
as applicable,) review the critical areas
for which the review thresholds were
exceeded by the school food authority
on a previous review;

(ii) Determine whether the school
food authority has satisfactorily com-
pleted the corrective actions in accord-
ance with paragraph (k) of this section
required for both critical and general
areas within the timeframes estab-
lished by the State agency;

(iii) Evaluate whether these correc-
tive actions resolved the problem(s);
and

(iv) If the State agency did not evalu-
ate the certification, count and milk/
meal service procedures for the School
Breakfast Program (7 CFR part 220)
and/or the Special Milk Program for
Children (7 CFR part 215) or offering
meal supplements in after hour care
programs (7 CFR part 210) in those
schools selected for the administrative
review and participating in those Pro-
grams, the State agency shall do so for
those schools selected for the first fol-
low-up review.

(5) Critical area violations identified in
a follow-up review. Critical area viola-
tions identified on a follow-up review
shall be addressed as follows:

§210.18

(i) If, during a follow-up review, the
State agency determines, that correc-
tive actions have not been satisfac-
torily completed in accordance with
the documented corrective action, the
State agency shall: require the school
food authority to resolve the problems
and to submit documented corrective
action to the State agency ; take fiscal
action for critical area violations as
specified in paragraph (m) of this sec-
tion; and withhold Program payments
in accordance with paragraph (1) of this
section, until such time as a follow-up
review, requested by the school food
authority, indicates the problem has
been corrected. If the State agency de-
termines that the corrective actions
have been completed as specified in the
documented corrective action, but
those corrective actions do not effec-
tively resolve the problem, the State
agency shall follow the requirements
for new critical area violations speci-
fied in paragraphs (i)(5)(ii) and (iii) of
this section.

(ii) If new critical area violations are
observed that exceed a review thresh-
old, the State agency shall: Require
the school food authority to resolve
the problems and to submit docu-
mented corrective action to the State
agency; take fiscal action as specified
in paragraph (m) of this section; and
conduct a follow-up review within 6 op-
erating months of the first follow-up
review.

(iii) If new critical area violations
are observed which do not exceed re-
view thresholds, the State agency
shall: Require the school food author-
ity to resolve the problem and to sub-
mit documented corrective action to
the State agency within specified time-
frames; and take fiscal action in ac-
cordance with paragraph (m) of this
section. If adequate documented cor-
rective action is not received within
those timeframes, the State agency
shall withhold Program payments in
accordance with paragraph (1) of this
section, until such time as adequate
documented corrective action is re-
ceived.

(6) General area violations identified in
a follow-up review. General area viola-
tions identified in a follow-up review
shall be addressed as follows:
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(i) If, during a follow-up review, the
State agency determines that correc-
tive actions have not been taken in ac-
cordance with the documented correc-
tive action, the State agency shall
withhold Program payments in accord-
ance with paragraph (1) of this section,
until such time as the State agency re-
ceives adequate documented corrective
action.

(ii) If the State agency determines
that the corrective actions taken did
not effectively resolve the problem, or
if new general area violations are ob-
served on a follow-up review, the State
agency shall require the school food
authority to resolve the problem and
to submit documented corrective ac-
tion to the State agency within speci-
fied timeframes. If adequate docu-
mented corrective action is not re-
ceived within those timeframes, the
State agency shall withhold Program
payments in accordance with para-
graph (1) of this section, until such
time as adequate documented correc-
tive action is received.

(7) Ezxceptions. FNS may, on an indi-
vidual school food authority basis, ap-
prove written requests for exceptions
to the follow-up review requirement
specified in paragraph (i)(1) of this sec-
tion if FNS determines that the re-
quirement conflicts with efficient
State agency management of the pro-
gram.

(j) Ezxit conference and notification.
The State agency shall hold an exit
conference at the close of the adminis-
trative review and of any subsequent
follow-up review to discuss the viola-
tions observed, the extent of the viola-
tions and a preliminary assessment of
the actions needed to correct the viola-
tions. The State agency shall discuss
an appropriate deadline(s) for comple-
tion of corrective action, provided that
the deadline(s) results in the comple-
tion of corrective action on a timely
basis. After every review, the State
agency shall provide written notifica-
tion of the review findings to the
school food authority’s Superintendent
(or equivalent in a non-public school
food authority) or authorized rep-
resentative. The written notification
shall include the review findings, the
needed corrective actions, the dead-
lines for completion of the corrective
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action, and the potential fiscal action.
As a part of the denial of all or a part
of a Claim for Reimbursement or with-
holding payment in accordance with
the provisions of this section, the State
agency shall provide the school food
authority a written notice which de-
tails the grounds on which the denial
of all or a part of the Claim for Reim-
bursement or withholding payment is
based. This notice, which shall be sent
by certified mail, return receipt re-
quested, shall also include a statement
indicating that the school food author-
ity may appeal the denial of all or a
part of a Claim for Reimbursement or
withholding payment and the entity
(i.e., FNS or State agency) to which
the appeal should be directed. The
State agency shall notify the school
food authority, in writing, of the ap-
peal procedures as specified in
§210.18(q) for appeals of State agency
findings, and for appeals of FNS find-
ings, provide a copy of §210.29(d)(3) of
the regulations.

(k) Corrective action. Corrective ac-
tion is required for any violation under
either the critical or general areas of
the review. Corrective action shall be
applied to all schools in the school food
authority, as appropriate, to ensure
that previously deficient practices and
procedures are revised system-wide.

Corrective actions may include train-
ing, technical assistance, recalculation
of data to ensure the correctness of any
claim that the school food authority is
preparing at the time of the review, or
other actions. Fiscal action shall be
taken in accordance with paragraph
(m) of this section.

(1) Extensions of the timeframes. If ex-
traordinary circumstances arise where
a school food authority is unable to
complete the required corrective ac-
tion within the timeframes specified by
the State agency, the State agency
may extend the timeframes upon writ-
ten request of the school food author-
ity.

(2) Documented corrective action. Docu-
mented corrective action is required
for any degree of violation of general
or critical areas identified in an admin-
istrative review or on any follow-up re-
view. Documented corrective action
may be provided at the time of the re-
view; however, it shall be postmarked
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or submitted to the State agency no
later than 30 days from the deadline for
completion of each required corrective
action, as specified under paragraph (j)
of this section or as otherwise extended
by the State agency under paragraph
(k)(1) of this section. The State agency
shall maintain any documented correc-
tive action on file for review by FNS.

(1) Withholding payment. At a min-
imum, the State agency shall withhold
Program payments to a school food au-
thority as follows:

(1) Cause. (i) The State agency shall
withhold all Program payments to a
school food authority if documented
corrective action for critical area vio-
lation(s) which exceed the review
threshold(s) is not provided within the
deadlines specified in paragraph (k)(2)
of this section; and/or

(ii) The State agency shall withhold
all Program payments to a school food
authority if, in the event that a follow-
up review is not conducted, the State
agency finds that corrective action for
a critical area violation which exceed-
ed the review threshold was not com-
pleted within the deadlines specified in
paragraph (j) of this section or as oth-
erwise extended by the State agency
under paragraph (k)(1) of this section;
and/or

(iii) The State agency shall withhold
all Program payments to a school food
authority if, on a follow-up review, the
State agency finds a critical area vio-
lation which exceeded the review
threshold on a previous review and con-
tinues to exceed the review threshold
on a follow-up review.

(iv) The State agency may withhold
payments at its discretion, if the State
agency finds that documented correc-
tive action is not provided within the
deadlines specified in paragraph (k)(2)
of this section, that corrective action
is not complete or that corrective ac-
tion was not taken as specified in the
documented corrective action for a
general area violation or for a critical
area violation which did not exceed the
review threshold.

(2) Duration. In all cases, Program
payments shall be withheld until such
time as corrective action is completed,
and documented corrective action is
received and deemed acceptable by the
State agency or as otherwise specified
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in paragraph (i)(5) of this section. Sub-
sequent to the State agency’s accept-
ance of the corrective actions (and a
follow-up review, when required), pay-
ments will be released for all lunches
served in accordance with the provi-
sions of this part during the period the
payments were withheld. In very seri-
ous cases, the State agency will evalu-
ate whether the degree of non-compli-
ance warrants termination in accord-
ance with §210.25 of this part.

(3) Ezxceptions. The State agency may,
at its discretion, reduce the amount re-
quired to be withheld from a school
food authority pursuant to paragraph
(1)(1)(@) through (iii) of this section by
as much as 60 percent of the total Pro-
gram payments when it is determined
to be in the best interest of the Pro-
gram. FNS may authorize a State
agency to limit withholding of funds to
an amount less than 40 percent of the
total Program payments, if FNS deter-
mines such action to be in the best in-
terest of the Program.

(4) Failure to withhold payments. FNS
may suspend or withhold Program pay-
ments, in whole or in part, to those
State agencies failing to withhold Pro-
gram payments in accordance with
paragraph (1)(1) of this section and may
withhold administrative funds in ac-
cordance with §235.11(b) of this title.
The withholding of Program payments
will remain in effect until such time as
the State agency documents compli-
ance with paragraph (1)(1) of this sec-
tion to FNS. Subsequent to the docu-
mentation of compliance, any withheld
administrative funds will be released
and payment will be released for any
lunches served in accordance with the
provisions of this part during the pe-
riod the payments were withheld.

(m) Fiscal action. For purposes of the
critical areas of the administrative re-
view and any follow-up reviews, fiscal
action is required for all violations of
Performance Standards 1 and 2. Except
that, on an administrative review, the
State agency may limit fiscal action
from the point corrective action occurs
back through the beginning of the re-
view period for errors identified under
paragraphs (g)(1)A)(A) and ()(D(H)(B)
of this section, provided corrective ac-
tion occurs. Fiscal action shall be
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taken in accordance with the provi-
sions identified under §210.19(c) of this
part.

(n) Miscellaneous reporting require-
ment. Each State agency shall report to
FNS the results of reviews by March 1
of each school year, on a form des-
ignated by FNS. In such annual re-
ports, the State agency shall include
the results of all administrative re-
views and follow-up reviews conducted
in the preceding school year.

(0) Summary of reporting requirements.
Each State agency shall report to FNS:

(1) The names of those large school
food authorities exceeding any one of
the critical area review thresholds as
described in paragraph (d)(2) of this
section.

(2) The results of reviews by March 1
of each school year on a form des-
ignated by FNS, as specified under
paragraph (n) of this section.

(p) Recordkeeping. Each State agency
shall keep records which document the
details of all reviews and demonstrate
the degree of compliance with the crit-
ical and general areas of review.
Records shall be retained by the State
agency as specified in §210.23(c) of this
part. Such records shall include docu-
mentation of administrative reviews
and follow-up reviews. As appropriate,
the records shall include documented
corrective action, and documentation
of withholding of payments and fiscal
action, including recoveries made. Ad-
ditionally, the State agency must have
on file:

(1) Criteria for selecting schools on
first and follow-up reviews in accord-
ance with paragraphs (e)(2)(ii) and
(i)(2)(ii) of this section.

(2) Its system for selecting small
school food authorities for follow-up
reviews in accordance with paragraph
(i)(1) of this section.

(3) Documentation demonstrating
compliance with the statistical sam-
pling requirements in accordance with
paragraph (g)(1)(1)(A)(1) of this section,
if applicable.

(a) School food authority appeal of
State agency findings. Except for FNS-
conducted reviews authorized under
§210.29(d)(2), each State agency shall
establish an appeal procedure to be fol-
lowed by a school food authority re-
questing a review of a denial of all or a
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part of the Claim for Reimbursement
or withholding payment arising from
administrative or follow-up review ac-
tivity conducted by the State agency
under §210.18 of this part. State agen-
cies may use their own appeal proce-
dures provided the same procedures are
applied to all appellants in the State
and the procedures meet the following
requirements: appellants are assured of
a fair and impartial hearing before an
independent official at which they may
be represented by legal counsel; deci-
sions are rendered in a timely manner
not to exceed 120 days from the date of
the receipt of the request for review;
appellants are afforded the right to ei-
ther a review of the record with the
right to file written information, or a
hearing which they may attend in per-
son; and adequate notice is given of the
time, date, place and procedures of the
hearing. If the State agency has not es-
tablished its own appeal procedures or
the procedures do not meet the above
listed criteria, the State agency shall
observe the following procedures at a
minimum:

(1) The written request for a review
shall be postmarked within 15 calendar
days of the date the appellant received
the notice of the denial of all or a part
of the Claim for Reimbursement or
withholding of payment, and the State
agency shall acknowledge the receipt
of the request for appeal within 10 cal-
endar days;

(2) The appellant may refute the ac-
tion specified in the notice in person
and by written documentation to the
review official. In order to be consid-
ered, written documentation must be
filed with the review official not later
than 30 calendar days after the appel-
lant received the notice. The appellant
may retain legal counsel, or may be
represented by another person. A hear-
ing shall be held by the review official
in addition to, or in lieu of, a review of
written information submitted by the
appellant only if the appellant so speci-
fies in the letter of request for review.
Failure of the appellant school food
authority’s representative to appear at
a scheduled hearing shall constitute
the appellant school food authority’s
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waiver of the right to a personal ap-
pearance before the review official, un-
less the review official agrees to re-
schedule the hearing. A representative
of the State agency shall be allowed to
attend the hearing to respond to the
appellant’s testimony and to answer
questions posed by the review official;

(3) If the appellant has requested a
hearing, the appellant and the State
agency shall be provided with at least
10 calendar days advance written no-
tice, sent by certified mail, return re-
ceipt requested, of the time, date and
place of the hearing;

(4) Any information on which the
State agency’s action was based shall
be available to the appellant for in-
spection from the date of receipt of the
request for review;

(6) The review official shall be an
independent and impartial official
other than, and not accountable to,
any person authorized to make deci-
sions that are subject to appeal under
the provisions of this section;

(6) The review official shall make a
determination based on information
provided by the State agency and the
appellant, and on Program regulations;

(7) Within 60 calendar days of the
State agency’s receipt of the request
for review, by written notice, sent by
certified mail, return receipt re-
quested, the review official shall in-
form the State agency and the appel-
lant of the determination of the review
official. The final determination shall
take effect upon receipt of the written
notice of the final decision by the
school food authority;

(8) The State agency’s action shall
remain in effect during the appeal
process;

(9) The determination by the State
review official is the final administra-
tive determination to be afforded to
the appellant.

(r) FNS review activity. The term
“State agency’” and all the provisions
specified in paragraphs (a)-(h) of this
section refer to FNS when FNS con-
ducts administrative reviews or follow-
up reviews in accordance with
§210.29(d)(2). FNS will notify the State
agency of the review findings and the
need for corrective action and fiscal ac-
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tion. The State agency shall pursue
any needed follow-up activity.

[66 FR 32942, July 17, 1991; 56 FR 55527, Oct.
28, 1991, as amended at 57 FR 38584, Aug. 26,
1992; 57 FR 40729, Sept. 4, 1992; 59 FR 1894,
Jan. 13, 1994; 60 FR 31215, June 13, 1995; 60 FR
57147, Nov. 14, 1995; 64 FR 50740, 50741, Sept.
20, 1999; 64 FR 72471, Dec. 28, 1999; 65 FR 26922,
May 9, 2000; 73 FR 76858, Dec. 18, 2008; 74 FR
66216, Dec. 15, 2009; 76 FR 22797, Apr. 25, 2011]

§210.19 Additional responsibilities.

(a) General Program management. Each
State agency shall provide an adequate
number of consultative, technical and
managerial personnel to administer
programs and monitor performance in
complying with all Program require-
ments.

(1) Compliance with nutrition stand-
ards. (i) Beginning with School Year
1996-1997, State agencies shall evaluate
compliance, over the school week, with
the nutrition standards for lunches
and, as applicable, for breakfasts. Re-
view activity may be confined to
lunches served under the Program un-
less a menu planning approach is used
exclusively in the School Breakfast
Program or unless the school food au-
thority only offers breakfasts under
the School Breakfast Program. For
lunches, compliance with the require-
ments in §§210.10(b) and 210.10(c), (d), or
(i1)(1) or the procedures developed under
§210.10(1), as applicable, is assessed. For
breakfasts, see §220.13(f)(3) of this chap-
ter.

(A) These evaluations may be con-
ducted at the same time a school food
authority is scheduled for an adminis-
trative review in accordance with
§210.18. State agencies may also con-
duct these evaluations in conjunction
with technical assistance visits, other
reviews, or separately.

(B) The type of evaluation conducted
by the State agency shall be deter-
mined by the menu planning approach
chosen by the school food authority. At
a minimum, the State agency shall re-
view at least one school for each type
of menu planning approach used in the
school food authority.

(C) In addition, State agencies are
encouraged to review breakfasts of-
fered under the School Breakfast Pro-
gram as well if the school food author-
ity requires technical assistance from
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the State agency to meet the nutrition
standards or if corrective action is
needed. Such review shall determine
compliance with the appropriate re-
quirements in §220.13(f)(3) of this chap-
ter and may be done at the time of the
initial review or as part of a follow-up
to assess compliance with the nutrition
standards.

(ii) At a minimum, State agencies
shall conduct evaluations of compli-
ance with the nutrition standards in
§§210.10 and 220.8 of this Chapter at
least once during each b-year review
cycle provided that each school food
authority is evaluated at least once
every 6 years, except that the first cycle
shall begin July 1, 1996, and shall end
on June 30, 2003. The compliance eval-
uation for the nutrition standards shall
be conducted on the menu for any week
of the current school year in which
such evaluation is conducted. The week
selected must continue to represent

the current menu planning ap-
proach(es).
(iii) For school food authorities

choosing the nutrient standard or as-
sisted nutrient standard menu plan-
ning approaches provided in §210.10(i),
§210.10(j), §220.8(e) or §220.8(f) of this
chapter, or developed under the proce-
dures in §210.10(1) or §220.8(h) of this
chapter, the State agency shall assess
the nutrient analysis to determine if
the school food authority is properly
applying the methodology in these
paragraphs, as applicable. Part of this
assessment shall be an independent re-
view of menus and production records
to determine if they correspond to the
analysis conducted by the school food
authority and if the menu, as offered,
over a school week, corresponds to the
nutrition standards set forth in
§210.10(b) and the appropriate calorie
and nutrient levels in §210.10(c) or
§210.10(i)(1), whichever is applicable.
(iv) For school food authorities
choosing the food-based menu planning
approaches provided in §210.10(k) or
§220.8(g) of this chapter or developed
under the procedures in §210.10(1) or
§220.8(h) of this chapter, the State
agency must determine if the nutrition
standards in §§210.10 and 220.8 of this
chapter are met. The State agency
shall conduct a nutrient analysis in ac-
cordance with the procedures in
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§210.10(i) or §220.8(e) of this chapter, as
appropriate, except that the State
agency may:

(A) Use the nutrient analysis of any
school or school food authority that of-
fers lunches or breakfasts using the
food-based menu planning approaches
provided in §§210.10(k) and 220.8(g) of
this chapter and that conducts its own
nutrient analysis under the criteria for
such analysis established in §§210.10
and 220.8 of this chapter for the nutri-
ent standard and assisted nutrient
standard menu planning approaches; or

(B) Develop its own method for com-
pliance reviews, subject to USDA ap-
proval.

(v) If the menu for the school week
fails to comply with the nutrition
standards specified in §210.10(b) and/or
§220.8(a) and the appropriate nutrient
levels in either §210.10(c), §210.10(d), or
§210.10(i)(1) whichever is applicable,
and/or §220.8(b), §220.8(c) or §220.8(e)(1)
of this chapter, whichever is applica-
ble, the school food authority shall de-
velop, with the assistance and concur-
rence of the State agency, a corrective
action plan designed to rectify those
deficiencies. The State agency shall
monitor the school food authority’s
execution of the plan to ensure that
the terms of the corrective action plan
are met.

(vi) For school food authorities fol-
lowing an alternate approach as pro-
vided under §210.10(1) or §220.8(h) of
this chapter that does not allow for use
of the monitoring procedures in para-
graphs (a)(1)(ii) or (a)(1)(iii) of this sec-
tion, the State agency shall monitor
compliance following the procedures
developed in accordance with §210.10(1)
or §220.8(h) of this chapter, whichever
is appropriate.

(vii) If a school food authority fails
to meet the terms of the corrective ac-
tion plan, the State agency shall deter-
mine if the school food authority is
working in good faith towards compli-
ance and, if so, may renegotiate the
corrective action plan, if warranted.
However, if the school food authority
has not been acting in good faith to
meet the terms of the corrective action
plan and refuses to renegotiate the
plan, the State agency shall determine
if a disallowance of reimbursement
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funds as authorized under paragraph (c)
of this section is warranted.

(2) Assurance of compliance for fi-
nances. Each State agency shall ensure
that school food authorities comply
with the requirements to account for
all revenues and expenditures of their
nonprofit school food service. School
food authorities shall meet the require-
ments for the allowability of nonprofit
school food service expenditures in ac-
cordance with this part and, 7 CFR part
3015 and 7 CFR part 3016, or 7 CFR part
3019, as applicable. All costs resulting
from contracts that do not meet the re-
quirements of this part are unallowable
nonprofit school food service account
expenses. When the school food author-
ity fails to incorporate State agency
required changes to solicitation or con-
tract documents, all costs resulting
from the subsequent contract award
are unallowable charges to the non-
profit school food service account. The
State agency shall ensure compliance
with the requirements to limit net
cash resources and shall provide for ap-
proval of net cash resources in excess
of three months’ average expenditures.
Each State agency shall monitor,
through review or audit or by other
means, the net cash resources of the
nonprofit school food service in each
school food authority participating in
the Program. In the event that net
cash resources exceed 3 months’ aver-
age expenditures for the school food
authority’s nonprofit school food serv-
ice or such other amount as may be ap-
proved in accordance with this para-
graph, the State agency may require
the school food authority to reduce the
price children are charged for lunches,
improve food quality or take other ac-
tion designed to improve the nonprofit
school food service. In the absence of
any such action, the State agency shall
make adjustments in the rate of reim-
bursement under the Program. Each
State agency shall ensure that school
food authorities comply with the re-
quirements for pricing paid lunches
and nonprogram foods as required in
§210.14(e) and §210.14(f).

(3) Improved management practices.
The State agency shall work with the
school food authority toward improv-
ing the school food authority’s man-
agement practices where the State
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agency has found poor food service
management practices leading to de-
creasing or low child participation and/
or poor child acceptance of the Pro-
gram or of foods served. If a substan-
tial number of children who routinely
and over a period of time do not favor-
ably accept a particular item that is
offered; return foods; or choose less
than all food items/components or
foods and menu items, as authorized
under §210.10, poor acceptance of cer-
tain menus may be indicated.

(4) Program compliance. Each State
agency shall require that school food
authorities comply with the applicable
provisions of this part. The State agen-
cy shall ensure compliance through au-
dits, administrative reviews, technical
assistance, training guidance materials
or by other means.

(5) Investigations. Each State agency
shall promptly investigate complaints
received or irregularities noted in con-
nection with the operation of the Pro-
gram, and shall take appropriate ac-
tion to correct any irregularities.
State agencies shall maintain on file,
evidence of such investigations and ac-
tions. FNS and OIG may make reviews
or investigations at the request of the
State agency or where FNS or OIG de-
termines reviews or investigations are
appropriate.

(6) Food service management companies.
Each State agency shall annually re-
view each contract (including all sup-
porting documentation) between any
school food authority and food service
management company to ensure com-
pliance with all the provisions and
standards set forth in this part before
execution of the contract by either
party. When the State agency develops
a prototype contract for use by the
school food authority that meets the
provisions and standards set forth in
this part, this annual review may be
limited to changes made to that con-
tract. BEach State agency shall review
each contract amendment between a
school food authority and food service
management company to ensure com-
pliance with all the provisions and
standards set forth in this part before
execution of the amended contract by
either party. The State agency may es-
tablish due dates for submission of the
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contract or contract amendment docu-
ments. Bach State agency shall per-
form an on-site review of each school
food authority contracting with a food
service management company, at least
once during each b5-year period. The
State agency is encouraged to conduct
such a review when performing reviews
in accordance with §210.18. Such re-
views shall include an assessment of
the school food authority’s compliance
with §210.16 of this part. The State
agency may require that all food serv-
ice management companies that wish
to contract for food service with any
school food authority in the State reg-
ister with the State agency. State
agencies shall provide assistance upon
request of a school food authority to
assure compliance with Program re-
quirements.

(b) Donated food distribution informa-
tion. Information on schools eligible to
receive donated foods available under
section 6 of the National School Lunch
Act (42 U.S.C. 1755) shall be prepared
each year by the State agency with ac-
companying information on the aver-
age daily number of lunches to be
served in such schools. This informa-
tion shall be prepared as early as prac-
ticable each school year and forwarded
no later than September 1 to the Dis-
tributing agency. The State agency
shall be responsible for promptly revis-
ing the information to reflect additions
or deletions of eligible schools, and for
providing such adjustments in partici-
pation as are determined necessary by
the State agency. Schools shall be con-
sulted by the Distributing agency with
respect to the needs of such schools re-
lating to the manner of selection and
distribution of commodity assistance.

(c) Fiscal action. State agencies are
responsible for ensuring Program in-
tegrity at the school food authority
level. State agencies shall take fiscal
action against school food authorities
for Claims for Reimbursement that are
not properly payable under this part
including, if warranted, the disallow-
ance of funds for failure to take correc-
tive action in accordance with para-
graph (a)(1) of this section. In taking
fiscal action, State agencies shall use
their own procedures within the con-
straints of this part and shall maintain
all records pertaining to action taken
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under this section. The State agency
may refer to FNS for assistance in
making a claims determination under
this part.

(1) Definition. Fiscal action includes,
but is not limited to, the recovery of
overpayment through direct assess-
ment or offset of future claims, dis-
allowance of overclaims as reflected in
unpaid Claims for Reimbursement, sub-
mission of a revised Claim for Reim-
bursement, and correction of records to
ensure that unfiled Claims for Reim-
bursement are corrected when filed.
Fiscal action also includes disallow-
ance of funds for failure to take correc-
tive action in accordance with para-
graph (a)(1) of this section.

(2) General principles. When taking
fiscal action, State agencies shall con-
sider the following:

(i) The State agency shall identify
the school food authority’s correct en-
titlement and take fiscal action when
any school food authority claims or re-
ceives more Federal funds than earned
under §210.7 of this part. In order to
take fiscal action, the State agency
shall identify accurate counts of reim-
bursable lunches through available
data, if possible. In the absence of reli-
able data, the State agency shall re-
construct the lunch accounts in ac-
cordance with procedures established
by FNS. Such procedures will be based
on the best available information in-
cluding, participation factors for the
review period, data from similar
schools in the school food authority,
etc.

(ii) Unless otherwise specified under
§210.18(m) of this part, fiscal action
shall be extended back to the beginning
of the school year or that point in time
during the current school year when
the infraction first occurred, as appli-
cable. Based on the severity and lon-
gevity of the problem, the State agen-
cy may extend fiscal action back to
previous school years, as applicable.
The State agency shall ensure that any
Claim for Reimbursement, filed subse-
quent to the reviews conducted under
§210.18 and prior to the implementation
of corrective action, is limited to
lunches eligible for reimbursement
under this part.
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(iii) In taking fiscal action, State
agencies shall assume that children de-
termined by the reviewer to be incor-
rectly approved for free and reduced
price lunches participated at the same
rate as correctly approved children in
the corresponding lunch category.

(3) Failure to collect. If a State agency
fails to disallow a claim or recover an
overpayment from a school food au-
thority, as described in this section,
FNS will notify the State agency that
a claim may be assessed against the
State agency. In all such cases, the
State agency shall have full oppor-
tunity to submit evidence concerning
overpayment. If after considering all
available information, FNS determines
that a claim is warranted, FNS will as-
sess a claim in the amount of such
overpayment against the State agency.
If the State agency fails to pay any
such demand for funds promptly, FNS
will reduce the State agency’s Letter
of Credit by the sum due in accordance
with FNS’ existing offset procedures
for Letter of Credit. In such event, the
State agency shall provide the funds
necessary to maintain Program oper-
ations at the level of earnings from a
source other than the Program.

(4) Interest charge. If an agreement
cannot be reached with the State agen-
cy for payment of its debts or for offset
of debts on its current Letter of Credit,
interest will be charged against the
State agency from the date the demand
leter was sent, at the rate established
by the Secretary of Treasury.

(6) Use of recovered payment. The
amounts recovered by the State agency
from school food authorities may be
utilized during the fiscal year for
which the funds were initially avail-
able, first, to make payments to school
food authorities for the purposes of the
Program; and second, to repay any
State funds expended in the reimburse-
ment of claims under the Program and
not otherwise repaid. Any amounts re-
covered which are not so utilized shall
be returned to FNS in accordance with
the requirements of this part.

(6) Exceptions. The State agency need
not disallow payment or collect an
overpayment arising out of the situa-
tions described in paragraphs (c)(6)(i)
through (c¢)(6)(iii) of this section; pro-
vided that the school food authority
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corrects the problem(s) to the satisfac-
tion of the State agency:

(i) When any review or audit reveals
that a school food authority is failing
to meet the quantities for each meal
element (food item/component, menu
item or other items, as applicable) as
required under §210.10.

(ii) When any review or audit reveals
that a school food authority is approv-
ing applications which indicate that
the households’ incomes are within the
Income Eligibility Guidelines issued by
the Department or the applications
contain SNAP or TANF case numbers
or FDPIR case numbers or other
FDPIR identifiers but the applications
are missing the information specified
in paragraph (1)(ii) of the definition of
Documentation in §245.2 of this chapter;
or

(iii) when any review or audit reveals
that a school food authority’s failure
to meet the nutrition standards of
§210.10 is unintentional and the school
food authority is meeting the require-
ments of a corrective plan developed
and agreed to under paragraph
(a)(1)(iii) of this section.

(7 Claims adjustment. FNS will have
the authority to determine the amount
of, to settle, and to adjust any claim
arising under the Program, and to com-
promise or deny such claim or any part
thereof. FNS will also have the author-
ity to waive such claims if FNS deter-
mines that to do so would serve the
purposes of the Program. This provi-
sion shall not diminish the authority
of the Attorney General of the United
States under section 516 of title 28, U.S.
Code, to conduct litigation on behalf of
the United States.

(d) Management evaluations. KEach
State agency shall provide FNS with
full opportunity to conduct manage-
ment evaluations of all State agency
Program operations and shall provide
OIG with full opportunity to conduct
audits of all State agency Program op-
erations. Each State agency shall
make available its records, including
records of the receipt and disbursement
of funds under the Program and records
of any claim compromised in accord-
ance with this paragraph, upon a rea-
sonable request by FNS, OIG, or the
Comptroller General of the United
States. FNS and OIG retain the right
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to visit schools and OIG also has the
right to make audits of the records and
operations of any school. In conducting
management evaluations, reviews, or
audits in a fiscal year, the State agen-
cy, FNS, or OIG may disregard an over-
payment if the overpayment does not
exceed $600. A State agency may estab-
lish, through State law, regulation or
procedure, an alternate disregard
threshold that does not exceed $600.
This disregard may be made once per
each management evaluation, review,
or audit per Program within a fiscal
year. However, no overpayment is to be
disregarded where there is substantial
evidence of violations of criminal law
or civil fraud statutes.

(e) Additional requirements. Nothing
contained in this part shall prevent a
State agency from imposing additional
requirements for participation in the
Program which are not inconsistent
with the provisions of this part.

(f) Cooperation with the Child and
Adult Care Food Program. On an annual
basis, the State agency shall provide
the State agency which administers
the Child and Adult Care Food Pro-
gram with a list of all elementary
schools in the State participating in
the National School Lunch Program in
which 50 percent or more of enrolled
children have been determined eligible
for free or reduced price meals as of the
last operating day of the previous Oc-
tober, or other month specified by the
State agency. The first list shall be
provided by March 15, 1997; subsequent
lists shall be provided by February 1 of
each year or, if data is based on a
month other than October, within 90
calendar days following the end of the
month designated by the State agency.
The State agency may provide updated
free and reduced price enrollment data
on individual schools to the State
agency which administers the Child
and Adult Care Food Program only
when unusual circumstances render the
initial data obsolete. In addition, the
State agency shall provide the current
list, upon request, to sponsoring orga-
nizations of day care homes partici-
pating in the Child and Adult Care
Food Program.

[63 FR 29147, Aug. 2, 1988]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §210.19, see the List of CFR
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Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§210.20 Reporting and recordkeeping.

(a) Reporting summary. Participating
State agencies shall submit forms and
reports to FNS to demonstrate compli-
ance with Program requirements. The
reports include but are not limited to:

(1) Requests for cash to make reim-
bursement payments to school food au-
thorities as required under §210.5(a);

(2) Information on the amounts of
Federal Program funds expended and
obligated to date (SF-269) as required
under §210.5(d);

(3) Statewide totals on Program par-
ticipation (FNS-10) as required under
§210.5(d);

(4) Information on State funds pro-
vided by the State to meet the State
matching requirements (FNS-13) speci-
fied under §210.17(g);

(5) The names of school food authori-
ties in need of a follow-up review;

(6) Results of reviews and audits;

(7 Results of the commodity pref-
erence survey and recommendations
for commodity purchases as required
under §250.13(k) of this chapter;

(8) Results of the State agency’s re-
view of schools’ compliance with the
food safety inspection requirement in
§210.13(b) by November 15 following
each of school years 2005-2006 through
2008-2009, beginning November 15, 2006.
The report will be based on data sup-
plied by the school food authorities in
accordance with §210.15(a)(7); and

(9) The prices of paid lunches charged
by each school food authority.

(b) Recordkeeping summary. Partici-
pating State agencies are required to
maintain records to demonstrate com-
pliance with Program requirements.
The records include but are not limited
to:

(1) Accounting records and source
documents to control the receipt, cus-
tody and disbursement of Federal Pro-
gram funds as required under §210.5(a);

(2) Documentation supporting all
school food authority claims paid by
the State agency as required under
§210.5(d);

(3) Documentation to support the
amount the State agency reported hav-
ing used for State revenue matching as
required under §210.17(h);
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(4) Records supporting the State
agency’s review of net cash resources
as required under §210.19(a);

(56) Reports on the results of inves-
tigations of complaints received or
irregularities noted in connection with
Program operations as required under
§210.19(a)

(6) Records of all reviews and audits,
including records of action taken to
correct Program  violations; and
records of fiscal action taken, includ-
ing documentation of recoveries made;

(7) State agency criteria for selecting
schools for reviews and small school
food authorities for follow-up reviews;

(8) Documentation of action taken to
disallow improper claims submitted by
school food authorities, as required by
§210.19(c) and as determined through
claims processing, resulting from ac-
tions such as reviews, audits and USDA
audits;

(9) Records of USDA audit findings,
State agency’s and school food authori-
ties’ responses to them and of correc-
tive action taken as required by

§210.22(a);

(10) Records pertaining to civil rights
responsibilities as defined under
§210.23(b);

(11) Records pertaining to the annual
food preference survey of school food
authorities as required by §250.13(k) of
this chapter;

(12) Records supplied by the school
food authorities showing the number of
food safety inspections obtained by
schools for each of school years 2005-
2006 through 2008-2009;

(13) Records showing compliance with
the requirements in §210.14(e)(5) and
records supplied annually by school
food authorities showing paid meal
prices charged as required by
§210.14(e)(6); and

(14) Records to document compliance
with the requirements in §210.14(f).

[63 FR 29147, Aug. 2, 1988, as amended at 56
FR 32948, July 17, 1991; 56 FR 55527, Oct. 28,
1991; 64 FR 50741, Sept. 20, 1999; 70 FR 34630,
June 15, 2005; 76 FR 35318, June 17, 2011]
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Subpart E—State Agency and

School Food Authority Re-
sponsibilities

§210.21 Procurement.

(a) General. State agencies and school
food authorities shall comply with the
requirements of this part and 7 CFR
part 3016 or 7 CFR part 3019, as applica-
ble, which implement the applicable
Office of Management and Budget Cir-
culars, concerning the procurement of
all goods and services with nonprofit
school food service account funds.

(b) Contractual responsibilities. The
standards contained in this part and 7
CFR part 3015, 7 CFR part 3016 and 7
CFR part 3019, as applicable, do not re-
lieve the State agency or school food
authority of any contractual respon-
sibilities under its contracts. The State
agency or school food authority is the
responsible authority, without re-
course to FNS, regarding the settle-
ment and satisfaction of all contrac-
tual and administrative issues arising
out of procurements entered into in
connection with the Program. This in-
cludes, but is not limited to source
evaluation, protests, disputes, claims,
or other matters of a contractual na-
ture. Matters concerning violation of
law are to be referred to the local,
State, or Federal authority that has
proper jurisdiction.

(c) Procedures. The State agency may
elect to follow either the State laws,
policies and procedures as authorized
by §§3016.36(a) and 3016.37(a) of this
title, or the procurement standards for
other governmental grantees and all
governmental subgrantees in accord-
ance with §3016.36(b) through (i) of this
title. Regardless of the option selected,
States must ensure that all contracts
include any clauses required by Federal
statutes and executive orders and that
the requirements of §3016.60(b) and (c)
of this title are followed. A school food
authority may use its own procure-
ment procedures which reflect applica-
ble State and local laws and regula-
tions, provided that procurements
made with nonprofit school food serv-
ice account funds adhere to the stand-
ards set forth in this part and
§§3016.36(b) through 3016.36(i), 3016.60
and 3019.40 through 3019.48 of this title,
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as applicable, and in the applicable Of-
fice of Management and Budget Circu-
lars. School food authority procedures
must include a written code of stand-
ards of conduct meeting the minimum
standards of §3016.36(b)(3) or §3019.42 of
this title, as applicable.

(1) Pre-issuance review requirement.
The State agency may impose a pre-
issuance review requirement on a
school food authority’s proposed pro-
curement. The school food authority
must make available, upon request by
the State agency, its procurement doc-
uments, including but not limited to
solicitation documents, specifications,
evaluation criteria, procurement pro-
cedures, proposed contracts and con-
tract terms. School food authorities
shall comply with State agency re-
quests for changes to procurement pro-
cedures and solicitation and contract
documents to ensure that, to the State
agency’s satisfaction, such procedures
and documents reflect applicable pro-
curement and contract requirements
and the requirements of this part.

(2) Prototype solicitation documents and
contracts. The school food authority
must obtain the State agency’s prior
written approval for any change made
to prototype solicitation or contract
documents before issuing the revised
solicitation documents or execution of
the revised contract.

(3) Prohibited expenditures. No expend-
iture may be made from the nonprofit
school food service account for any
cost resulting from a procurement fail-
ing to meet the requirements of this
part.

(d) Buy American—(1) Definition of do-
mestic commodity or product. In this
paragraph (d), the term ‘domestic com-
modity or product’ means—

(i) An agricultural commodity that is
produced in the United States; and

(i) A food product that is processed
in the TUnited States substantially
using agricultural commodities that
are produced in the United States.

(2) Requirement. (i) In general. Subject
to paragraph (d)(2)(ii) of this section,
the Department shall require that a
school food authority purchase, to the
maximum extent practicable, domestic
commodities or products.

(ii) Limitations. Paragraph (d)(2)(i) of
this section shall apply only to—
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(A) A school food authority located
in the contiguous United States; and

(B) A purchase of domestic com-
modity or product for the school lunch
program under this part.

(3) Applicability to Hawaii. Paragraph
(d)(2)(i) of this section shall apply to a
school food authority in Hawaii with
respect to domestic commodities or
products that are produced in Hawaii
in sufficient quantities to meet the
needs of meals provided under the
school lunch program under this part.

(e) Restrictions on the sale of milk. A
school food authority participating in
the Program, or a person approved by a
school participating in the Program,
must not directly or indirectly restrict
the sale or marketing of fluid milk (as
described in paragraph (m)(1)(ii) of this
section) at any time or in any place on
school premises or at any school-spon-
sored event.

(f) Cost reimbursable contracts—(1) Re-
quired provisions. The school food au-
thority must include the following pro-
visions in all cost reimbursable con-
tracts, including contracts with cost
reimbursable provisions, and in solici-
tation documents prepared to obtain
offers for such contracts:

(i) Allowable costs will be paid from
the nonprofit school food service ac-
count to the contractor net of all dis-
counts, rebates and other applicable
credits accruing to or received by the
contractor or any assignee under the
contract, to the extent those credits
are allocable to the allowable portion
of the costs billed to the school food
authority;

(ii)(A) The contractor must sepa-
rately identify for each cost submitted
for payment to the school food author-
ity the amount of that cost that is al-
lowable (can be paid from the nonprofit
school food service account) and the
amount that is unallowable (cannot be
paid from the nonprofit school food
service account); or

(B) The contractor must exclude all
unallowable costs from its billing docu-
ments and certify that only allowable
costs are submitted for payment and
records have been established that
maintain the visibility of unallowable
costs, including directly associated
costs in a manner suitable for contract
cost determination and verification;
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(iii) The contractor’s determination
of its allowable costs must be made in
compliance with the applicable Depart-
mental and Program regulations and
Office of Management and Budget cost
circulars;

(iv) The contractor must identify the
amount of each discount, rebate and
other applicable credit on bills and in-
voices presented to the school food au-
thority for payment and individually
identify the amount as a discount, re-
bate, or in the case of other applicable
credits, the nature of the credit. If ap-
proved by the State agency, the school
food authority may permit the con-
tractor to report this information on a
less frequent basis than monthly, but
no less frequently than annually;

(v) The contractor must identify the
method by which it will report dis-
counts, rebates and other applicable
credits allocable to the contract that
are not reported prior to conclusion of
the contract; and

(vi) The contractor must maintain
documentation of costs and discounts,
rebates and other applicable credits,
and must furnish such documentation
upon request to the school food author-
ity, the State agency, or the Depart-
ment.

(2) Prohibited expenditures. No expend-
iture may be made from the nonprofit
school food service account for any
cost resulting from a cost reimbursable
contract that fails to include the re-
quirements of this section, nor may
any expenditure be made from the non-
profit school food service account that
permits or results in the contractor re-
ceiving payments in excess of the con-
tractor’s actual, net allowable costs.

(g) Geographic preference. (1) A school
food authority participating in the
Program, as well as State agencies
making purchases on behalf of such
school food authorities, may apply a
geographic preference when procuring
unprocessed locally grown or locally
raised agricultural products. When uti-
lizing the geographic preference to pro-
cure such products, the school food au-
thority making the purchase or the
State agency making purchases on be-
half of such school food authorities
have the discretion to determine the
local area to which the geographic
preference option will be applied;

63

§210.22

(2) For the purpose of applying the
optional geographic procurement pref-
erence in paragraph (g)(1) of this sec-
tion, ‘‘unprocessed locally grown or lo-
cally raised agricultural products”
means only those agricultural products
that retain their inherent character.
The effects of the following food han-
dling and preservation techniques shall
not be considered as changing an agri-
cultural product into a product of a dif-
ferent kind or character: Cooling; re-
frigerating; freezing; size adjustment
made by peeling, slicing, dicing, cut-
ting, chopping, shucking, and grinding;
forming ground products into patties
without any additives or fillers; drying/
dehydration; washing; packaging (such
as placing eggs in cartons), vacuum
packing and bagging (such as placing
vegetables in bags or combining two or
more types of vegetables or fruits in a
single package); the addition of ascor-
bic acid or other preservatives to pre-
vent oxidation of produce; butchering
livestock and poultry; cleaning fish;
and the pasteurization of milk.

[63 FR 29147, Aug. 2, 1988, as amended at 64
FR 50741, Sept. 20, 1999; 70 FR 70033, Nov. 21,
2005; 71 FR 39516, July 13, 2006; 72 FR 61491,
Oct. 31, 2007; 76 FR 22607, Apr. 22, 2011]

§210.22 Audits.

(a) General. Unless otherwise exempt,
audits at the State and school food au-
thority levels shall be conducted in ac-
cordance with Office of Management
and Budget Circular A-133 and the De-
partment’s implementing regulations
at 7 CFR part 3052. For availability of
the OMB Circular mentioned in this
paragraph, please refer to 5 CFR 1310.3.

(b) Audit procedure. These require-
ments call for organization-wide finan-
cial and compliance audits to ascertain
whether financial operations are con-
ducted properly; financial statements
are presented fairly; recipients and
subrecipients comply with the laws and
regulations that affect the expendi-
tures of Federal funds; recipients and
subrecipients have established proce-
dures to meet the objectives of feder-
ally assisted programs; and recipients
and subrecipients are providing accu-
rate and reliable information con-
cerning grant funds. States and school
food authorities shall use their own
procedures to arrange for and prescribe
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the scope of independent audits, pro-
vided that such audits comply with the
requirements set forth in 7 CFR part
3015.

[63 FR 29147, Aug. 2, 1988, as amended at 71
FR 39516, July 13, 2006]

§210.23 Other responsibilities.

(a) Free and reduced price lunches and
meal supplements. State agencies and
school food authorities shall ensure
that lunches and meal supplements are
made available free or at a reduced
price to all children who are deter-
mined by the school food authority to
be eligible for such benefits. The deter-
mination of a child’s eligibility for free
or reduced price lunches and meal sup-
plements is to be made in accordance
with 7 CFR part 245.

(b) Civil rights. In the operation of the
Program, no child shall be denied bene-
fits or be otherwise discriminated
against because of race, color, national
origin, age, sex, or disability. State
agencies and school food authorities
shall comply with the requirements of:
Title VI of the Civil Rights Act of 1964;
title IX of the Education Amendments
of 1972; section 504 of the Rehabilita-
tion Act of 1973; the Age Discrimina-
tion Act of 1975; Department of Agri-
culture regulations on nondiscrimina-
tion (7 CFR parts 15, 15a, and 15b); and
FNS Instruction 113-1.

(c) Retention of records. State agen-
cies and school food authorities may
retain necessary records in their origi-
nal form or on microfilm. State agency
records shall be retained for a period of
3 years after the date of submission of
the final Financial Status Report for
the fiscal year. School food authority
records shall be retained for a period of
3 years after submission of the final
Claim for Reimbursement for the fiscal
yvear. In either case, if audit findings
have not been resolved, the records
shall be retained beyond the 3-year pe-
riod as long as required for the resolu-
tion of the issues raised by the audit.

(d) Data collection related to school
food authorities. (1) Each State agency
must collect data related to school
food authorities that have an agree-
ment with the State agency to partici-
pate in the program for each of Federal
fiscal years 2006 through 2009, including
those school food authorities that par-
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ticipated only for part of the fiscal
year. Such data shall include:

(i) The name of each school food au-
thority;

(ii) The city in which each partici-
pating school food authority was
headquartered and the name of the
state;

(iii) The amount of funds provided to
the participating organization, i.e., the
amount of federal funds reimbursed to
each participating school food author-
ity; and

(iv) The type of participating organi-
zation, e.g., government agency, edu-
cational institution, non-profit organi-
zation/secular, non-profit organization/
faith-based, and ‘“‘other.”

(2) On or before August 31, 2007, and
each subsequent year through 2010,
State agencies must report to FNS
data as specified in paragraph (d)(1) of
this section for the prior Federal fiscal
yvear. State agencies must submit this
data in a format designated by FNS.

(e) Program evaluations. States, State
agencies, local educational agencies,
school food authorities, schools and
contractors must cooperate in studies
and evaluations conducted by or on be-
half of the Department, related to pro-
grams authorized under the Richard B.
Russell National School Lunch Act and
the Child Nutrition Act of 1966.

[63 FR 29147, Aug. 2, 1988, as amended at 58
FR 42489, Aug. 10, 1993; 64 FR 50741, Sept. 20,
1999; 72 FR 24183, May 2, 2007, 76 FR 22797,
Apr. 25, 2011; 76 FR 37982, June 29, 2011]

Subpart F—Additional Provisions

§210.24 Withholding payments.

In accordance with Departmental
regulations at §§3016.43 and 3019.62 of
this title, the State agency shall with-
hold Program payments, in whole or in
part, to any school food authority
which has failed to comply with the
provisions of this part. Program pay-
ments shall be withheld until the
school food authority takes corrective
action satisfactory to the State agen-
cy, or gives evidence that such correc-
tive action will be taken, or until the
State agency terminates the grant in
accordance with §210.25 of this part.
Subsequent to the State agency’s ac-
ceptance of the corrective actions, pay-
ments will be released for any lunches
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served in accordance with the provi-
sions of this part during the period the
payments were withheld.

[66 FR 32948, July 17, 1991, as amended at 71
FR 39516, July 13, 2006; 72 FR 61492, Oct. 31,
2007]

§210.25 Suspension, termination and
grant closeout procedures.

Whenever it is determined that a
State agency has materially failed to
comply with the provisions of this
part, or with FNS guidelines and in-
structions, FNS may suspend or termi-
nate the Program in whole, or in part,
or take any other action as may be
available and appropriate. A State
agency may also terminate the Pro-
gram by mutual agreement with FNS.
FNS and the State agency shall comply
with the provisions of 7 CFR part 3016
concerning grant suspension, termi-
nation and closeout procedures. Fur-
thermore, the State agency shall apply
these provisions, or the parallel provi-
sions of 7 CFR part 3019, as applicable,
to suspension or termination of the
Program in school food authorities.

[63 FR 29147, Aug. 2, 1988. Redesignated at 56
FR 32948, July 17, 1991, and amended at 71 FR
39516, July 13, 2006]

§210.26 Penalties.

Whoever embezzles, willfully
misapplies, steals, or obtains by fraud
any funds, assets, or property provided
under this part whether received di-
rectly or indirectly from the Depart-
ment, shall if such funds, assets, or
property are of a value of $100 or more,
be fined no more than $25,000 or impris-
oned not more than 5 years or both; or
if such funds, assets, or property are of
a value of less than $100, be fined not
more than $1,000 or imprisoned not
more than 1 year or both. Whoever re-
ceives, conceals, or retains for personal
use or gain, funds, assets, or property
provided under this part, whether re-
ceived directly or indirectly from the
Department, knowing such funds, as-
sets, or property have been embezzled,
willfully misapplied, stolen, or ob-
tained by fraud, shall be subject to the
same penalties.

[63 FR 29147, Aug. 2, 1988. Redesignated at 56
FR 32948, July 17, 1991, as amended at 64 FR
50741, Sept. 20, 1999]
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§210.27 Educational prohibitions.

In carrying out the provisions of the
Act, the Department shall not impose
any requirements with respect to
teaching personnel, curriculum, in-
structions, methods of instruction, or
materials of instruction in any school
as a condition for participation in the
Program.

[63 FR 29147, Aug. 2, 1988. Redesignated at 56
FR 32948, July 17, 1991, as amended at 64 FR
50741, Sept. 20, 1999]

§210.28 Pilot project exemptions.

Those State agencies or school food
authorities selected for the pilot
projects mandated under section 18(d)
of the Act may be exempted by the De-
partment from some or all of the
counting and free and reduced price ap-
plication requirements of this part and
7T CFR part 245, as necessary, to con-
duct an approved pilot project. Addi-
tionally, those schools selected for
pilot projects that also operate the
School Breakfast Program (7 CFR part
220) and/or the Special Milk Program
for Children (7 CFR part 215), may be
exempted from the counting and free
and reduced price application require-
ments mandated under these Pro-
grams. The Department shall notify
the appropriate State agencies and
school food authorities of its deter-
mination of which requirements are ex-
empted after the Department’s selec-
tion of pilot projects.

[656 FR 41504, Oct. 12, 1990. Redesignated at 56
FR 32948, July 17, 1991, And further redesig-
nated at 64 FR 50741, Sept. 20, 1999]

§210.29 Management evaluations.

(a) Management evaluations. FNS will
conduct a comprehensive management
evaluation of each State agency’s ad-
ministration of the National School
Lunch Program.

(b) Basis for evaluations. FNS will
evaluate all aspects of State agency
management of the Program using
tools such as State agency reviews as
required under §210.18 or §210.18a of
this part; reviews conducted by FNS in
accordance with §210.18 of this part;
FNS reviews of school food authorities
and schools authorized under
§210.19(a)(4) of this part; follow-up re-
views and actions taken by the State
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agency to correct violations found dur-
ing reviews; FNS observations of State
agency reviews; and audit reports.

(c) Scope of management evaluations.
The management evaluation will deter-
mine whether the State agency has
taken steps to ensure school food au-
thority compliance with Program regu-
lations, and whether the State agency
is administering the Program in ac-
cordance with Program requirements
and good management practices.

(1) Local compliance. FNS will evalu-
ate whether the State agency has ac-
tively taken steps to ensure that
school food authorities comply with
the provisions of this part.

(2) State agency compliance. FNS will
evaluate whether the State agency has
fulfilled its State level responsibilities,
including, but not limited to the fol-
lowing areas: use of Federal funds; re-
porting and recordkeeping; agreements
with school food authorities; review of
food service management company
contracts; review of the claims pay-
ment process; implementation of the
State agency’s monitoring responsibil-
ities; initiation and completion of cor-
rective action; recovery of overpay-
ments; disallowance of claims that are
not properly payable; withholding of
Program payments; oversight of school
food authority procurement activities;
training and guidance activities; civil
rights; and compliance with the State
Administrative Expense Funds require-
ments as specified in 7 CFR part 235.

(d) School food authority reviews. FNS
will examine State agency administra-
tion of the Program by reviewing local
Program operations. When conducting
these reviews under paragraph (d)(2) of
this section, FNS will follow all the ad-
ministrative review requirements spec-
ified in §210.18(a)-(h) of this part. When
FNS conducts reviews, the findings will
be sent to the State agency to ensure
all the needed follow-up activity oc-
curs. The State agency will, in all
cases, be invited to accompany FNS re-
viewers.

(1) Observation of State agency reviews.
FNS may observe the State agency
conduct of any review and/or any fol-
low-up review as required under this
part. At State agency request, FNS
may assist in the conduct of the re-
view.
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(2) Section 210.18 reviews. FNS will
conduct administrative reviews or fol-
low-up reviews in accordance with
§210.18(a)-(h) of this part which will
count toward meeting the State agency
responsibilities identified under §210.18
of this part.

(3) School food authority appeal of FNS
findings. When administrative or fol-
low-up review activity conducted by
FNS in accordance with the provisions
of paragraph (d)(2) of this section re-
sults in the denial of all or part of a
Claim for Reimbursement or with-
holding of payment, a school food au-
thority may appeal the FNS findings
by filing a written request with the
Chief, Administrative Review Branch,
U.S. Department of Agriculture, Food
and Nutrition Service, 3101 Park Cen-
ter Drive, Alexandria, Virginia, 22302,
in accordance with the appeal proce-
dures specified in this paragraph:

(i) The written request for a review of
the record shall be postmarked within
15 calendar days of the date the appel-
lant received the notice of the denial of
all or a part of the Claim for Reim-
bursement or withholding payment and
the envelope containing the request
shall be prominently marked ‘“RE-
QUEST FOR REVIEW”. FNS will ac-
knowledge the receipt of the request
for appeal within 10 calendar days. The
acknowledgement will include the
name and address of the FNS Adminis-
trative Review Officer (ARO) reviewing
the case. FNS will also notify the State
agency of the request for appeal.

(ii) The appellant may refute the ac-
tion specified in the notice in person
and by written documentation to the
ARO. In order to be considered, written
documentation must be filed with the
ARO not later than 30 calendar days
after the appellant received the notice.
The appellant may retain legal coun-
sel, or may be represented by another
person. A hearing shall be held by the
ARO in addition to, or in lieu of, a re-
view of written information submitted
by the appellant only if the appellant
so specifies in the letter of request for
review. Failure of the appellant school
food authority’s representative to ap-
pear at a scheduled hearing shall con-
stitute the appellant school food
authority’s waiver of the right to a
personal appearance before the ARO,
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unless the ARO agrees to reschedule
the hearing. A representative of FNS
shall be allowed to attend the hearing
to respond to the appellant’s testimony
and to answer questions posed by the
ARO;

(iii) If the appellant has requested a
hearing, the appellant shall be provided
with a least 10 calendar days advance
written notice, sent by certified mail,
return receipt requested, of the time,
date, and place of the hearing;

(iv) Any information on which FNS’s
action was based shall be available to
the appellant for inspection from the
date of receipt of the request for re-
view;

(v) The ARO shall be an independent
and impartial official other than, and
not accountable to, any person author-
ized to make decisions that are subject
to appeal under the provisions of this
section;

(vi) The ARO shall make a deter-
mination based on information pro-
vided by FNS and the appellant, and on
Program regulations;

(vii) Within 60 calendar days of the
receipt of the request for review, by
written notice, sent by certified mail,
return receipt requested, the ARO shall
inform FNS, the State agency and the
appellant of the determination of the
ARO. The final determination shall
take effect upon receipt of the written
notice of the final decision by the
school food authority;

(viii) The action being appealed shall
remain in effect during the appeal
process;

(ix) The determination by the ARO is
the final administrative determination
to be afforded to the appellant.

(4) Coordination with State agency.
FNS will coordinate school food au-
thority selection with the State agency
to ensure that no unintended overlap
exists and to ensure reviews are con-
ducted in a consistent manner.

(e) Management evaluation findings.
FNS will consider the results of all its
review activity within each State, in-
cluding school food authority reviews,
in performing management evaluations
and issuing management evaluation re-
ports. FNS will communicate the find-
ings of the management evaluation to
appropriate State agency personnel in
an exit conference. Subsequent to the
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exit conference, the State agency will
be notified in writing of the manage-
ment evaluation findings and any need-
ed corrective actions or fiscal sanc-
tions in accordance with the provisions
§210.25 of this part and/or 7 CFR part
235.

[66 FR 32949, July 17, 1991, as amended at 57
FR 38586, Aug. 26, 1992. Redesignated at 64 FR
50741, Sept. 20, 1999]

§210.30 Regional office addresses.

School food authorities desiring in-
formation concerning the Program
should write to their State educational
agency or to the appropriate Regional
Office of FNS as indicated below:

(a) In the States of Connecticut,
Maine, Massachusetts, New Hampshire,
New York, Rhode Island, and Vermont:
Northeast Regional Office, FNS, U.S.
Department of Agriculture, 10 Cause-
way Street, Room 501, Boston, Massa-
chusetts 02222-1065.

(b) In the States of Alabama, Florida,
Georgia, Kentucky, Mississippi, North
Carolina, South Carolina, and Ten-
nessee: Southeast Regional Office,
FNS, U.S. Department of Agriculture,
61 Forsyth Street SW, Room 8T36, At-
lanta, Georgia 30303.

(c) In the States of Illinois, Indiana,
Michigan, Minnesota, Ohio, and Wis-
consin: Midwest Regional Office, FNS,
U.S. Department of Agriculture, 77
West Jackson Boulevard, 20th Floor,
Chicago, Illinois 60604-3507.

(d) In the States of Arkansas, Lou-
isiana, New Mexico, Oklahoma, and
Texas: Southwest Regional Office,
FNS, U.S. Department of Agriculture,
1100 Commerce Street, Room 5-C-30,
Dallas, Texas 75242.

(e) In the States of Alaska, American
Samoa, Arizona, California, Guam, Ha-
waii, Idaho, Nevada, Oregon, the Com-
monwealth of the Northern Mariana Is-
lands, and Washington: Western Re-
gional Office, FNS, U.S. Department of
Agriculture, 90 Seventh Street, Suite
10-100, San Francisco, California 94103-
6701.

(f) In the States of Delaware, District
of Columbia, Maryland, New Jersey,
Pennsylvania, Puerto Rico, Virginia,
Virgin Islands, and West Virginia: Mid-
Atlantic Regional Office, FNS, U.S. De-
partment of Agriculture, 300 Corporate
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Boulevard, Robbinsville,
08691-1598.

(g) In the States of Colorado, Iowa,
Kansas, Missouri, Montana, Nebraska,
North Dakota, South Dakota, Utah,
and Wyoming: Mountain Plains Re-
gional Office, FNS, U.S. Department of
Agriculture, 1244 Speer Boulevard,
Suite 903, Denver, Colorado 80204.

[63 FR 29147, Aug. 2, 1988. Redesignated at 55
FR 41503, Oct. 12, 1990, and further redesig-
nated at 56 FR 32948, July 17, 1991, and fur-
ther redesignated at 64 FR 50741, Sept. 20,
1999, as amended at 66 FR 12434, Mar. 9, 2000;
76 FR 34569, June 13, 2011]

New Jersey

§210.31 OMB control numbers.

The following control numbers have
been assigned to the information col-
lection requirements in 7 CFR part 210
by the Office of Management and Budg-
et pursuant to the Paperwork Reduc-
tion Act of 1980, Pub. L. 96-511.

7 CFR section where requirements are de- Current OMB
scribed control No.
210.3(b) .. 0584-0327
210.5(d) .. 0584-0006
210.5(d)(1) 0584-0002
210.5(d)(2) .. 0584-0341
210.5(d)(3) 0584-0341
0584-0006
0584-0006
0584-0284
210.9 0584-0006
0584-0026
0584-0329
210.10(b) 0584-0006
210.10(i)(1) . 0584-0006
210.14(c) .. 0584-0006
210.16 .. 0584-0006
210.17 .. 0584-0006
210.17(g) . 0584-0075
210.18 .. 0584-0006
210.19 .. 0584-0006
0584-0006
0584-0006
0584-0006
0584-0006

[63 FR 29147, Aug. 2, 1990. Redesignated at 55
FR 41503, Oct. 12, 1990, and further redesig-
nated at 56 FR 32948, July 17, 1991, and fur-
ther redesignated at 64 FR 50741, Sept. 20,
1999]

APPENDIX A TO PART 210—ALTERNATE
FOODS FOR MEALS

I. ENRICHED MACARONI PRODUCTS WITH
FORTIFIED PROTEIN

1. Schools may utilize the enriched maca-
roni products with fortified protein defined
in paragraph 3 as a food item in meeting the
meal requirements of this part under the fol-
lowing terms and conditions:
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(a) One ounce (28.35 grams) of a dry en-
riched macaroni product with fortified pro-
tein may be used to meet not more than one-
half of the meat or meat alternate require-
ments specified in §210.10, when served in
combination with 1 or more ounces (28.35
grams) of cooked meat, poultry, fish, or
cheese. The size of servings of the cooked
combination may be adjusted for various age
groups.

(b) Only enriched macaroni products with
fortified protein that bear a label containing
substantially the following legend shall be so
utilized: ‘‘One ounce (28.35 grams) dry weight
of this product meets one-half of the meat or
meat alternate requirements of lunch or sup-
per of the USDA child nutrition programs
when served in combination with 1 or more
ounces (28.35 grams) of cooked meat, poultry,
fish, or cheese. In those States where State
or local law prohibits the wording specified,
a legend acceptable to both the State or
local authorities and FNS shall be sub-
stituted.”

(c) Enriched macaroni product may not be
used for infants under 1 year of age.

2. Only enriched macaroni products with
fortified protein that have been accepted by
FNS for use in the USDA Child Nutrition
Programs may be labeled as provided in
paragraph 1(b) of this appendix. Manufactur-
ers seeking acceptance of their product shall
furnish FNS a chemical analysis, the Protein
Digestibility-Corrected Amino Acid Score
(PDCAAS), and such other pertinent data as
may be requested by FNS, except that prior
to November 7, 1994, manufacturers may sub-
mit protein efficiency ratio analysis in lieu
of the PDCAAS. This information is to be
forwarded to: Director, Nutrition and Tech-
nical Services Division, Food and Nutrition
Service, U.S. Department of Agriculture,
3101 Park Center Drive, room 607, Alexan-
dria, VA 22302. All laboratory analyses are to
be performed by independent or other labora-
tories acceptable to FNS. (FNS prefers an
independent laboratory.) All laboratories
shall retain the ‘“‘raw’ laboratory data for a
period of 1 year. Such information shall be
made available to FNS upon request. Manu-
facturers must notify FNS if there is a
change in the protein portion of their prod-
uct after the original testing. Manufacturers
who report such a change in protein in a pre-
viously approved product must submit pro-
tein data in accordance with the method
specified in this paragraph.

3. The product should not be designed in
such a manner that would require it to be
classified as a Dietary Supplement as de-
scribed by the Food and Drug Administra-
tion (FDA) in 21 CFR part 105. To be accepted
by FNS, enriched macaroni products with
fortified protein must conform to the fol-
lowing requirements:

(a)(1) Each of these foods is produced by
drying formed units of dough made with one
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or more of the milled wheat ingredients des-
ignated in 21 CFR 139.110(a) and 139.138(a),
and other ingredients to enable the finished
food to meet the protein requirements set
out in paragraph 3.(a)(2)(i) under Enriched
Macaroni Products with Fortified Protein in
this appendix. Edible protein sources, includ-
ing food grade flours or meals made from
nonwheat cereals or from oilseeds, may be
used. Vitamin and mineral enrichment nutri-
ents are added to bring the food into con-
formity with the requirements of paragraph
(b) under Enriched Macaroni Products with
Fortified Protein in this appendix. Safe and
suitable ingredients, as provided for in para-
graph (¢) under Enriched Macaroni Products
with Fortified Protein in this appendix, may
be added. The proportion of the milled wheat
ingredient is larger than the proportion of
any other ingredient used.

(2) Each such finished food, when tested by
the methods described in the pertinent sec-
tions of ““Official Methods of Analysis of the
AOAC International,” (formerly the Associa-
tion of Official Analytical Chemists), 15th
Ed. (1990) meets the following specifications.
This publication is incorporated by reference
in accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from the
AOAC International, 2200 Wilson Blvd., suite
400, Arlington, VA 22201-3301. This publica-
tion may be examined at the Food and Nutri-
tion Service, Nutrition and Technical Serv-
ices Division, 3101 Park Center Drive, room
607, Alexandria, Virginia 22302 or at the Na-
tional Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, call 202-741-6030,
or go to: hitp:/www.archives.gov/
federal register/code of federal regulations/
ibr__locations.html.

(i) The protein content (Nx6.25) is not less
than 20 percent by weight (on a 13 percent
moisture basis) as determined by the appro-
priate method of analysis in the AOAC man-
ual cited in (a)(2) under Enriched Macaroni
Products with Fortified Protein in this ap-
pendix. The protein quality is not less than
95 percent that of casein as determined on a
dry basis by the PDCAAS method as de-
scribed below:

(A) The PDCAAS shall be determined by
the methods given in sections 5.4.1, 7.2.1. and
8.0 as described in ‘“‘Protein Quality Evalua-
tion, Report of the Joint FAO/WHO Expert
Consultation on Protein Quality Evalua-
tion,”” Rome, 1990, as published by the Food
and Agriculture Organization (FAO) of the
United Nations/World Health Organization
(WHO). This report is incorporated by ref-
erence in accordance with 5 U.S.C. 552(a) and
1 CFR part 51. Copies of this report may be
obtained from the Nutrition and Technical
Services Division, Food and Nutrition Serv-
ice, 3101 Park Center Drive, room 607, Alex-
andria, Virginia 22302. This report may also
be inspected at the National Archives and
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Records Administration (NARA). For infor-
mation on the availability of this material
at NARA, call 202-741-6030, or go to: http:/
www.archives.gov/federal register/
code_of federal regulations/
ibr__locations.html.

(B) The standard used for assessing protein
quality in the PDCAAS method is the amino
acid scoring pattern established by FAO/
WHO and United Nations University (UNU)
in 1985 for preschool children 2 to 5 years of
age which has been adopted by the National
Academy of Sciences, Recommended Dietary
Allowances (RDA), 1989.

(C) To calculate the PDCAAS for an indi-
vidual food, the test food must be analyzed
for proximate analysis and amino acid com-
position according to AOAC methods.

(D) The PDCAAS may be calculated using
FDA’s limited data base of published true di-
gestibility values (determined using humans
and rats). The true digestibility values con-
tained in the WHO/FAO report referenced in
paragraph 3.(a)(2)(i)(A) under Enriched Maca-
roni Products with Fortified Protein in this
appendix may also be used. If the digest-
ibility of the protein is not available from
these sources it must be determined by a lab-
oratory according to methods in the FAO/
WHO report (sections 7.2.1 and 8.0).

(E) The most limiting essential amino acid
(that is, the amino acid that is present at
the lowest level in the test food compared to
the standard) is identified in the test food by
comparing the levels of individual amino
acids in the test food with the 1985 FAO/
WHO/UNU pattern of essential amino acids
established as a standard for children 2 to 5
years of age.

(F) The value of the most limiting amino
acid (the ratio of the amino acid in the test
food over the amino acid value from the pat-
tern) is multiplied by the percent of digest-
ibility of the protein. The resulting number
is the PDCAAS.

(G) The PDCAAS of food mixtures must be
calculated from data for the amino acid com-
position and digestibility of the individual
components by means of a weighted average
procedure. An example for calculating a
PDCAAS for a food mixture of varying pro-
tein sources is shown in section 8.0 of the
FAO/WHO report cited in paragraph
3.(a)(2)(i1)(A) under Enriched Macaroni Prod-
ucts with Fortified Protein in this appendix.

(H) For the purpose of this regulation, each
100 grams of the product (on a 13 percent
moisture basis) must contain protein in
amounts which is equivalent to that pro-
vided by 20 grams of protein with a quality
of not less than 95 percent casein. The equiv-
alent grams of protein required per 100 grams
of product (on a 13 percent moisture basis)
would be determined by the following equa-
tion:
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axb
X =
C
X=grams of protein required per 100 grams

of product

a=20 grams (amount of protein if casein)

b=.95 [95% x 1 (PDCAAS of casein)

c=PDCAAS for protein used in formulation

(ii) The total solids content is not less
than 87 percent by weight as determined by
the methods described in the ““Official Meth-
ods of Analysis of the AOAC International”’
cited in paragraph (a)(2) under Enriched
Macaroni Products with Fortified Protein in
this appendix.

(b)(1) Each pound of food covered by this
section shall contain 5 milligrams of thi-
amine, 2.2 milligrams of riboflavin, 34 milli-
grams of niacin or niacinamide, and 16.5 mil-
ligrams of iron.

(2) Each pound of such food may also con-
tain 625 milligrams of calcium.

(3) Only harmless and assimilable forms of
iron and calcium may be added. The enrich-
ment nutrients may be added in a harmless
carrier used only in a quantity necessary to
effect a uniform distribution of the nutrients
in the finished food. Reasonable overages,
within the limits of good manufacturing
practice, may be used to assure that the pre-
scribed levels of the vitamins and mineral(s)
in paragraphs (b)(1) and (2) under Enriched
Macaroni Products with Fortified Protein in
this appendix are maintained throughout the
expected shelf life of the food under cus-
tomary conditions of distribution.

(c) Ingredients that serve a useful purpose
such as to fortify the protein or facilitate
production of the food are the safe and suit-
able ingredients referred to in paragraph (a)
under Enriched Macaroni Products with For-
tified Protein in this appendix. This does not
include color additives, artificial flavorings,
artificial sweeteners, chemical preservatives,
or starches. Ingredients deemed suitable for
use by this paragraph are added in amounts
that are not in excess of those reasonably re-
quired to achieve their intended purposes.
Ingredients are deemed to be safe if they are
not food additives within the meaning of sec-
tion 201(s) of the Federal Food, Drug and
Cosmetic Act, or in case they are food addi-
tives if they are used in conformity with reg-
ulations established pursuant to section 409
of the act.

(d)(1) The name of any food covered by this
section is ‘“‘Enriched Wheat
Macaroni Product with Fortified Protein’’,
the blank being filled in with appropriate
word(s) such as ‘“Soy”’ to show the source of
any flours or meals used that were made
from non-wheat cereals or from oilseeds. In
lieu of the words ‘‘Macaroni Product’ the
words ‘““Macaroni’’, ‘“‘Spaghetti”’, or
‘“Vermicelli” as appropriate, may be used if
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the units conform in shape and size to the re-
quirements of 21 CFR 139.110 (b), (¢), or (d).

(2) When any ingredient not designated in
the part of the name prescribed in paragraph
(d)(1) under Enriched Macaroni Products
with Fortified Protein in this appendix, is
added in such proportion as to contribute 10
percent or more of the quantity of protein
contained in the finished food, the name
shall include the statement ‘‘Made with

>, the blank being filled in
with the name of each such ingredient, e.g.
‘“Made with nonfat milk”.

(3) When, in conformity with paragraph
(d)(@) or (d)(2) under Enriched Macaroni
Products with Fortified Protein in this ap-
pendix, two or more ingredients are listed in
the name, their designations shall be ar-
ranged in descending order of predominance
by weight.

(4) If a food is made to comply with a sec-
tion of 21 CFR part 139, but also meets the
compositional requirements of the Enriched
Macaroni with Fortified Protein Appendix, it
may alternatively bear the name set out in
the other section.

(e) Each ingredient used shall declare its
common name as required by the applicable
section of 21 CFR part 101. In addition, the
ingredients statement shall appear in letters
not less than one half the size of that re-
quired by 21 CFR 101.105 for the declaration
of net quantity of contents, and in no case
less than one-sixteenth of an inch in height.

II. ALTERNATE PROTEIN PRODUCTS

A. What Are the Criteria for Alternate Protein
Products Used in the National School Lunch
Program?

1. An alternate protein product used in
meals planned under the food-based menu
planning approaches in §210.10(k), must meet
all of the criteria in this section.

2. An alternate protein product whether
used alone or in combination with meat or
other meat alternates must meet the fol-
lowing criteria:

a. The alternate protein product must be
processed so that some portion of the non-
protein constituents of the food is removed.
These alternate protein products must be
safe and suitable edible products produced
from plant or animal sources.

b. The biological quality of the protein in
the alternate protein product must be at
least 80 percent that of casein, determined
by performing a Protein Digestibility Cor-
rected Amino Acid Score (PDCAAS).

c. The alternate protein product must con-
tain at least 18 percent protein by weight
when fully hydrated or formulated. (‘“When
hydrated or formulated” refers to a dry al-
ternate protein product and the amount of
water, fat, oil, colors, flavors or any other
substances which have been added).
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d. Manufacturers supplying an alternate
protein product to participating schools or
institutions must provide documentation
that the product meets the criteria in para-
graphs A2. a through c of this appendix.

e. Manufacturers should provide informa-
tion on the percent protein contained in the
dry alternate protein product and on an as
prepared basis.

f. For an alternate protein product mix,
manufacturers should provide information
on:

(1) the amount by weight of dry alternate
protein product in the package;

(2) hydration instructions; and

(3) instructions on how to combine the mix
with meat or other meat alternates.

B. How Are Alternate Protein Products Used in
the National School Lunch Program?

1. Schools, institutions, and service insti-
tutions may use alternate protein products
to fulfill all or part of the meat/meat alter-
nate component discussed in §210.10.

2. The following terms and conditions
apply:

a. The alternate protein product may be
used alone or in combination with other food
ingredients. Examples of combination items
are beef patties, beef crumbles, pizza top-
ping, meat loaf, meat sauce, taco filling,
burritos, and tuna salad.

b. Alternate protein products may be used
in the dry form (nonhydrated), partially hy-
drated or fully hydrated form. The moisture
content of the fully hydrated alternate pro-
tein product (if prepared from a dry con-
centrated form) must be such that the mix-
ture will have a minimum of 18 percent pro-
tein by weight or equivalent amount for the
dry or partially hydrated form (based on the
level that would be provided if the product
were fully hydrated).

C. How Are Commercially Prepared Products
Used in the National School Lunch Program?

Schools, institutions, and service institu-
tions may use a commercially prepared meat
or meat alternate product combined with al-
ternate protein products or use a commer-
cially prepared product that contains only
alternate protein products.

[61 FR 34874, Sept. 30, 1986; 51 FR 41295, Nov.
14, 1986, as amended at 53 FR 29164, Aug. 2,
1988; 59 FR 51086, Oct. 7, 1994; 60 FR 31216;
June 13, 1995; 61 FR 37671, July 19, 1996; 656 FR
12434, Mar. 9, 2000; 65 FR 26912, May 9, 2000; 69
FR 18803, Apr. 9, 2004]

APPENDIX B TO PART 210—CATEGORIES
OF FOoODS OF MINIMAL NUTRITIONAL
VALUE

(a) Foods of minimal nutritional value—
Foods of minimal nutritional value are:
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(1) Soda Water—A class of beverages made
by absorbing carbon dioxide in potable
water. The amount of carbon dioxide used is
not less than that which will be absorbed by
the beverage at a pressure of one atmosphere
and at a temperature of 60 °F. It either con-
tains no alcohol or only such alcohol, not in
excess of 0.5 percent by weight of the fin-
ished beverage, as is contributed by the fla-
voring ingredient used. No product shall be
excluded from this definition because it con-
tains artificial sweeteners or discrete nutri-
ents added to the food such as vitamins, min-
erals and protein.

(2) Water Ices—As defined by 21 CFR 135.160
Food and Drug Administration Regulations
except that water ices which contain fruit or
fruit juices are not included in this defini-
tion.

(3) Chewing Gum—Flavored products from
natural or synthetic gums and other ingredi-
ents which form an insoluble mass for chew-
ing.

(4) Certain Candies—Processed foods made
predominantly from sweeteners or artifical
sweeteners with a variety of minor ingredi-
ents which characterize the following types:

(i) Hard Candy—A product made predomi-
nantly from sugar (sucrose) and corn syrup
which may be flavored and colored, is char-
acterized by a hard, brittle texture, and in-
cludes such items as sour balls, fruit balls,
candy sticks, lollipops, starlight mints, after
dinner mints, sugar wafers, rock candy, cin-
namon candies, breath mints, jaw breakers
and cough drops.

(ii) Jellies and Gums—A mixture of carbo-
hydrates which are combined to form a sta-
ble gelatinous system of jelly-like character,
and are generally flavored and colored, and
include gum drops, jelly beans, jellied and
fruit-flavored slices.

(iii) Marshmallow Candies—An aerated con-
fection composed as sugar, corn syrup, invert
sugar, 20 percent water and gelatin or egg
white to which flavors and colors may be
added.

(iv) Fondant—A product consisting of mi-
croscopic-sized sugar crystals which are sep-
arated by thin film of sugar and/or invert
sugar in solution such as candy corn, soft
mints.

(v) Licorice—A product made predomi-
nantly from sugar and corn syrup which is
flavored with an extract made from the lico-
rice root.

(vi) Spun Candy—A product that is made
from sugar that has been boiled at high tem-
perature and spun at a high speed in a spe-
cial machine.

(vii) Candy Coated Popcorn—Popcorn which
is coated with a mixture made predomi-
nantly from sugar and corn syrup.

(b) Petitioning Procedures—Reconsideration
of the list of foods of minimal nutritional
value identified in paragraph (a) of this sec-
tion may be pursued as follows:
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(1) Any person may submit a petition to
FNS requesting that an individual food be
exempted from a category of foods of mini-
mal nutritional value listed in paragraph (a).
In the case of artificially sweetened foods,
the petition must include a statement of the
percent of Reference Daily Intake (RDI) for
the eight nutrients listed in §210.11(a)(2)
“Foods of minimal nutritional value,” that
the food provides per serving and the peti-
tioner’s source of this information. In the
case of all other foods, the petition must in-
clude a statement of the percent of RDI for
the eight nutrients listed in §210.11(a)(2)
“Foods of minimal nutritional value,” that
the food provides per serving and per 100 cal-
ories and the petitioner’s source of this in-
formation. The Department will determine
whether or not the individual food is a food
of minimal nutritional value as defined in
§210.11(a)(2) and will inform the petitioner in
writing of such determination, and the pub-
lic by notice in the FEDERAL REGISTER as in-
dicated below under paragraph (b)(3) of this
section. In determining whether an indi-
vidual food is a food of minimal nutritional
value, discrete nutrients added to the food
will not be taken into account.

(2) Any person may submit a petition to
FNS requesting that foods in a particular
category of foods be classified as foods of
minimal nutritional value as defined in
§210.11(a)(2). The petition must identify and
define the food category in easily understood
language, list examples of the food contained
in the category and include a list of ingredi-
ents which the foods in that category usu-
ally contain. If, upon review of the petition,
the Department determines that the foods in
that category should not be classified as
foods of minimal nutritional value, the peti-
tioners will be so notified in writing. If, upon
review of the petition, the Department deter-
mines that there is a substantial likelihood
that the foods in that category should be
classified as foods of minimal nutritional
value as defined in §210.11(a)(2), the Depart-
ment shall at that time inform the peti-
tioner. In addition, the Department shall
publish a proposed rule restricting the sale
of foods in that category, setting forth the
reasons for this action, and soliciting public
comments. On the basis of comments re-
ceived within 60 days of publication of the
proposed rule and other available informa-
tion, the Department will determine whether
the nutrient composition of the foods indi-
cates that the category should be classified
as a category of foods of minimal nutritional
value. The petitioner shall be notified in
writing and the public shall be notified of
the Department’s final determination upon
publication in the FEDERAL REGISTER as in-
dicated under paragraph (b)(3) of this sec-
tion.

(3) By May 1 and November 1 of each year,
the Department will amend appendix B to

72

7 CFR Ch. Il (1-1-12 Edition)

exclude those individual foods identified
under paragraph (b)(1) of this section, and to
include those categories of foods identified
under paragraph (b)(2) of this section, pro-
vided, that there are necessary changes. The
schedule for amending appendix B is as fol-
lows:

Publication
Actions for publication
May November
Deadline for receipt of peti- | Nov. 15 ......... May 15.
tions by USDA.
USDA to notify petitioners of | Feb. 1 ........... Aug. 1.
results of Departmental re-
view and publish proposed
rule (if applicable).
60 Day comment period ...... Feb. 1 Aug. 1
through through
Apr. 1. Oct. 1.
Public notice of amendment | May 1 ........... Nov. 1.
of appendix B by.

(4) Written petitions should be sent to the
Chief, Technical Assistance Branch, Nutri-
tion and Technical Services Division, FNS,
USDA, Alexandria, Virginia 22302, on or be-
fore November 15 or May 15 of each year. Pe-
titions must include all information speci-
fied in paragraph (b) of this appendix and
§220.12(b) (1) or (2) as appropriate.

[63 FR 29147, Aug. 2, 1988, as amended at 54
FR 18465, May 1, 1989; 59 FR 23614, May 6,
1994]

APPENDIX C TO PART 210—CHILD
NUTRITION LABELING PROGRAM

1. The Child Nutrition (CN) Labeling Pro-
gram is a voluntary technical assistance pro-
gram administered by the Food and Nutri-
tion Service in conjunction with the Food
Safety and Inspection Service (FSIS), and
Agricultural Marketing Service (AMS) of the
U.S. Department of Agriculture, and Na-
tional Marine Fisheries Service of the U.S.
Department of Commerce (USDC) for the
Child Nutrition Programs. This program es-
sentially involves the review of a manufac-
turer’s recipe or product formulation to de-
termine the contribution a serving of a com-
mercially prepared product makes toward
meal pattern requirements and a review of
the CN label statement to ensure its accu-
racy. CN labeled products must be produced
in accordance with all requirements set forth
in this rule.

2. Products eligible for CN labels are as fol-
lows:

(a) Commercially prepared food products
that contribute significantly to the meat/
meat alternate component of meal pattern
requirements of 7 CFR 210.10, 225.20, and
226.20 and are served in the main dish.

(b) Juice drinks and juice drink products
that contain a minimum of 50 percent full-
strength juice by volume.
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3. For the purpose of this appendix the fol-
lowing definitions apply:

(a) ‘““CN label” is a food product label that
contains a CN label statement and CN logo
as defined in paragraph 3 (b) and (c) below.

[e)
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(b) The ‘“CN logo” (as shown below) is a
distinct border which is used around the
edges of a ““CN label statement’’ as defined in
paragraph 3(c).

(c) The ‘““CN label statement’ includes the
following:

(1) The product identification number (as-
signed by FNS),

(2) The statement of the product’s con-
tribution toward meal pattern requirements
of 7T CFR 210.10, §220.8 or §220.8a, whichever is
applicable, §§225.20, and 226.20. The state-
ment shall identify the contribution of a spe-
cific portion of a meat/meat alternate prod-
uct toward the meat/meat alternate, bread/

CN

bread alternate, and/or vegetable/fruit com-
ponent of the meal pattern requirements.
For juice drinks and juice drink products the
statement shall identify their contribution
toward the vegetable/fruit component of the
meal pattern requirements,

(3) Statement specifying that the use of
the CN logo and CN statement was author-
ized by FNS, and

(4) The approval date.

For example:

This 3.00 oz serving of raw
Requirements. (Use of

Fal Vi

beef pattie provides when cooked
2.00 oz equivalent meat for Child Nutrition Meal Pattern
this logo and statement authorized
by the Food and Nutrition Service, USDA 05-84.)

000000

TN

(d) Federal inspection means inspection of
food products by FSIS, AMS or USDC.

4. Food processors or manufacturers may
use the CN label statement and CN logo as
defined in paragraph 3 (b) and (c) under the
following terms and conditions:

(a) The CN label must be reviewed and ap-
proved at the national level by FNS and ap-
propriate USDA or USDC Federal agency re-
sponsible for the inspection of the product.

(b) The CN labeled product must be pro-
duced under Federal inspection by USDA or
USDC. The Federal inspection must be per-
formed in accordance with an approved par-
tial or total quality control program or
standards established by the appropriate
Federal inspection service.

(c) The CN label statement must be printed
as an integral part of the product label along
with the product name, ingredient listing,
the inspection shield or mark for the appro-
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priate inspection program, the establish-
ment number where appropriate, and the
manufacturer’s or distributor’s name and ad-
dress. The inspection marking for CN labeled
non-meat, non-poultry, and non-seafood
products with the exception of juice drinks
and juice drink products is established as fol-
lows:

INSPECTED BY THE
U.S. DEPT. OF AGRICULTURE
IN ACCORDANCE WITH

FNS REQUIREMENTS

(d) Yields for determining the product’s
contribution toward meal pattern require-
ments must be calculated using the Food
Buying Guide for Child Nutrition Programs
(Program AID Number 1331).

5. In the event a company uses the CN logo
and CN label statement inappropriately, the
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company will be directed to discontinue the
use of the logo and statement and the matter
will be referred to the appropriate agency for
action to be taken against the company.

6. Products that bear a CN label statement
as set forth in paragraph 3(c) carry a war-
ranty. This means that if a food service au-
thority participating in the Child Nutrition
Programs purchases a CN labeled product
and uses it in accordance with the manufac-
turer’s directions, the school or institution
will not have an audit claim filed against it
for the CN labeled product for noncompli-
ance with the meal pattern requirements of
7 CFR 210.10, §220.8 or §220.8a, whichever is
applicable, §§225.20, and 226.20. If a State or
Federal auditor finds that a product that is
CN labeled does not actually meet the meal
pattern requirements claimed on the label,
the auditor will report this finding to FNS.
FNS will prepare a report of the findings and
send it to the appropriate divisions of FSIS
and AMS of the USDA, National Marine
Fisheries Services of the USDC, Food and
Drug Administration, or the Department of
Justice for action against the company. Any
or all of the following courses of action may
be taken:

(a) The company’s CN label may be re-
voked for a specific period of time;

(b) The appropriate agency may pursue a
misbranding or mislabeling action against
the company producing the product;

(c) The company’s name will be circulated
to regional FNS offices;

(d) FNS will require the food service pro-
gram involved to notify the State agency of
the labeling violation.

7. FNS is authorized to issue operational
policies, procedures, and instructions for the
CN Labeling Program. To apply for a CN
label and to obtain additional information
on CN label application procedures write to:
CN Labels, U.S. Department of Agriculture,
Food and Nutrition Service, Nutrition and
Technical Services Division, 3101 Park Cen-
ter Drive, Alexandria, Virginia 22302.

[61 FR 34874, Sept. 30, 1986, as amended at 53
FR 29164, Aug. 2, 1988; 60 FR 31216, June 13,
1995; 65 FR 26912, May 9, 2000]

PART 215—SPECIAL MILK
PROGRAM FOR CHILDREN

Sec.

215.1 General purpose and scope.

215.2 Definitions.

215.3 Administration.

215.4 Payments of funds to States and

FNSROs.
215.5 Method of payment to States.
215.6 Use of funds.
215.7 Requirements for participation.
215.8 Reimbursement payments.
215.9 Effective date for reimbursement.
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215.10 Reimbursement procedures.

215.11 Special responsibilities of State agen-
cies.

215.12 Claims against schools or child-care
institutions.

215.13 Management evaluations and audits.

215.13a. Determining eligibility for free milk
in child-care institutions.

215.14 Nondiscrimination.

215.14a Procurement standards.

215.15 Withholding payments.

215.16 Suspension, termination and grant
closeout procedures.

215.17 Program information.

215.18 Information collection/record-
keeping—OMB assigned control numbers.

AUTHORITY: 42 U.S.C. 1772 and 1779.

§215.1 General purpose and scope.

This part announces the policies and
prescribes the general regulations with
respect to the Special Milk Program
for Children, under the Child Nutrition
Act of 1966, as amended, and sets forth
the general requirements for participa-
tion in the program. The Act reads in
pertinent part as follows:

Section 3(a)(1) There is hereby authorized
to be appropriated for the fiscal year ending
June 30, 1970, and for each succeeding fiscal
year such sums as may be necessary to en-
able the Secretary of Agriculture, under
such rules and regulations as he may deem
in the public interest, to encourage con-
sumption of fluid milk by children in the
United States in (A) nonprofit schools of
high school grade and under, except as pro-
vided in paragraph (2), which do not partici-
pate in a meal service program authorized
under this Act or the National School Lunch
Act, and (B) nonprofit nursery schools, child
care centers, settlement houses, summer
camps, and similar nonprofit institutions de-
voted to the care and training of children,
which do not participate in a meal service
program authorized under this Act or the
National School Lunch Act.

(2) The limitation imposed under para-
graph (1)(A) for participation of nonprofit
schools in the special milk program shall not
apply to split-session kindergarten programs
conducted in schools in which children do
not have access to the meal service program
operating in schools the children attend as
authorized under this Act or the National
School Lunch Act (42 U.S.C. 1751 et seq.).

(3) For the purposes of this section ‘“United
States” means the fifty States, Guam, the
Commonwealth of Puerto Rico, the Virgin
Islands, American Samoa, the Trust Terri-
tory of the Pacific Islands, and the District
of Columbia.
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(4) The Secretary shall administer the spe-
cial milk program provided for by this sec-
tion to the maximum extent practicable in
the same manner as he administered the spe-
cial milk program provided for by Pub. L. 89—
642, as amended, during the fiscal year end-
ing June 30, 1969.

(5) Any school or nonprofit child care insti-
tution which does not participate in a meal
service program authorized under this Act or
the National School Lunch Act shall receive
the special milk program upon their request.

(6) Children who qualify for free lunches
under guidelines established by the Sec-
retary shall, at the option of the school in-
volved (or of the local educational agency in-
volved in the case of a public school) be eligi-
ble for free milk upon their request.

(7) For the fiscal year ending June 30, 1975,
and for subsequent school years, the min-
imum rate of reimbursement for a half-pint
of milk served in schools and other eligible
institutions shall not be less than 5 cents per
half-pint served to eligible children, and
such minimum rate of reimbursement shall
be adjusted on an annual basis each school
year to reflect changes in the Producer Price
Index for Fresh Processed Milk published by
the Bureau of Labor Statistics of the Depart-
ment of Labor.

(8) Such adjustment shall be computed to
the nearest one-fourth cent.

(9) Notwithstanding any other provision of
this section, in no event shall the minimum
rate of reimbursement exceed the cost to the
school or institution of milk served to chil-
dren.

[62 FR 7562, Mar. 12, 1987]

§215.2 Definitions.

For the purpose of this part, the
term:

7 CFR part 3015 means the Uniform
Federal Assistance Regulations pub-
lished by the Department to implement
certain policies applicable to all De-
partment programs. The applicable
provisions deal with competition for
discretionary grants and cooperative
agreements, costs requiring prior ap-
proval, acknowledgement of Depart-
ment support in publications and
audiovisuals produced under Depart-
ment programs, intergovernmental re-
view of Department programs under
Executive Order 12372, and certain mis-
cellaneous Department requirements.

7 CFR part 3016 means the Depart-
ment’s Uniform Administrative Re-
quirements for Grants and Cooperative
Agreements to State and Local Gov-
ernments. 7 CFR part 3016 covers re-
quirements for awards and subawards
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to State and local governmental orga-
nizations under Department programs.

7 CFR part 3018 means the Depart-
ment’s Common Rule regarding Gov-
ernmentwide New Restrictions on Lob-
bying. Part 3018 implements the re-
quirements established by section 319
of the 1990 Appropriations Act for the
Department of Interior and Related
Agencies (Pub. L. 101-121).

7 CFR part 3019 means the Depart-
ment’s Uniform Administrative Re-
quirements for Grants and Agreements
with Institutions of Higher Education,
Hospitals, and Other Non-Profit Orga-
nizations. 7 CFR part 3019 covers re-
quirements for awards and subawards
to nongovernmental, nonprofit organi-
zations under Department programs.

7 CFR part 3052 means the Depart-
ment’s regulations implementing OMB
Circular A-133, ‘“‘Audits of State, Local
Governments, and Non-Profit Organi-
zations.” (For availability of OMB Cir-
culars referenced in this definition, see
5 CFR 1310.3.)

Act means the Child Nutrition Act of
1966.

Adults means those persons not in-
cluded under the definition of children.

Applicable credits shall have the
meaning established in Office of Man-
agement and Budget Circulars A-87,
C(4) and A-122, Attachment A, A(b), re-
spectively. For availability of OMB cir-
culars referenced in this definition, see
5 CFR 1310.3.

Child and Adult Care Food Program
means the program authorized by sec-
tion 17 of the National School Lunch
Act, as amended.

Child care institution means any non-
profit nursery school, child care center,
settlement house, summer camp, serv-
ice institution participating in the
Summer Food Program for Children
pursuant to part 225 of this chapter, in-
stitution participating in the Child and
Adult Care Food Program pursuant to
part 226 of this chapter, or similar non-
profit institution devoted to the care
and training of children. The term
“‘child care institution’ also includes a
nonprofit agency to which such institu-
tion has delegated authority for the op-
eration of a milk program in the insti-
tution. It does not include any institu-
tion falling within the definition of
““School” of this section.
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Child means

(1) A person under 19 chronological
years of age in a Child care institution
as defined in this section;

(2) A person under 21 chronological
years of age attending a school as de-
fined in paragraphs (3) and (4) of the
definition of School in this section;

(3) A student of high school grade or
under attending school as defined in
paragraphs (1) and (2) of the definition
of School in this section; or

(4) A student who is mentally or
physically disabled as determined by
the State and who is participating in a
school program established for the
mentally or physically disabled, of
high school grade or under as deter-
mined by the State educational agency
in paragraphs (1) and (2) of the defini-
tion of School in this section.

CND means the Child Nutrition Divi-
sion of the Food and Nutrition Service
of the Department.

Contractor means a commercial en-
terprise, public or nonprofit private or-
ganization or individual that enters
into a contract with a school food au-
thority.

Cost of milk means the net purchase
price paid by the school or child care
institution to the milk supplier for
milk delivered to the school or child
care institution. This shall not include
any amount paid to the milk supplier
for servicing, rental of or installment
purchase of milk service equipment.

Cost reimbursable contract means a
contract that provides for payment of
incurred costs to the extent prescribed
in the contract, with or without a fixed
fee.

Department means the U.S. Depart-
ment of Agriculture.

Disclosure means reveal or use indi-
vidual children’s program eligibility
information obtained through the free
milk eligibility process for a purpose
other than for the purpose for which
the information was obtained. The
term refers to access, release, or trans-
fer of personal data about children by
means of print, tape, microfilm, micro-
fiche, electronic communication or any
other means.

Family means a group of related or
nonrelated individuals, who are not
residents of an institution or boarding
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house, but who are living as one eco-
nomic unit.

Fiscal year means the period of 12 cal-
endar months beginning October 1,
1977, and each October 1 of any cal-
endar year thereafter and ending Sep-
tember 30 of the following calendar
year.

Fired fee means an agreed upon
amount that is fixed at the inception of
the contract. In a cost reimbursable
contract, the fixed fee includes the
contractor’s direct and indirect admin-
istrative costs and profit allocable to
the contract.

FNS means the Food and Nutrition
Service of the U.S. Department of Agri-
culture.

FNSRO means Food and Nutrition
Services Regional Offices, of the Food
and Nutrition Service of the U.S. De-
partment of Agriculture.

Free milk means milk for which nei-
ther the child nor any member of his
family pays or is required to work in
the school or child-care institution or
in its food service.

Local educational agency means a pub-
lic board of education or other public
or private nonprofit authority legally
constituted within a State for either
administrative control or direction of,
or to perform a service function for,
public or private nonprofit elementary
schools or secondary schools in a city,
county, township, school district, or
other political subdivision of a State,
or for a combination of school districts
or counties that is recognized in a
State as an administrative agency for
its public or private nonprofit elemen-
tary schools or secondary schools. The
term also includes any other public or
private nonprofit institution or agency
having administrative control and di-
rection of a public or private nonprofit
elementary school or secondary school,
including residential child care institu-
tions, Bureau of Indian Affairs schools,
and educational service agencies and
consortia of those agencies, as well as
the State educational agency in a
State or territory in which the State
educational agency is the sole edu-
cational agency for all public or pri-
vate nonprofit schools.

Medicaid means the State medical as-
sistance program under title XIX of the
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Social Security Act (42 U.S.C. 1396 et
seq.).

Milk means pasteurized fluid types of
unflavored or flavored whole milk,
lowfat milk, skim milk, or cultured
buttermilk which meet State and local
standards for such milk. In Alaska, Ha-
waii, American Samoa, Guam, Puerto
Rico, the Trust Territory of the Pacific
Islands, and the Virgin Islands, if a suf-
ficient supply of such types of fluid
milk cannot be obtained, milk shall in-
clude reconstituted or recombined
milk. All milk should contain vitamins
A and D at levels specified by the Food
and Drug Administration and con-
sistent with State and local standards
for such milk.

National School Lunch Program means
the program under which general cash-
for-food assistance and special cash as-
sistance are made available to schools
pursuant to part 210 of this chapter.

Needy children means:

(1) Children who attend schools par-
ticipating in the Program and who
meet the School Food Authority’s eli-
gibility standards for free milk ap-
proved by the State agency, or FNSRO
where applicable, under part 245 of this
chapter; and

(2) Children who attend child-care in-
stitutions participating in the Program
and who meet the eligibility standards
for free milk approved by the State
agency, or FNSRO where applicable,
under §215.13a of this part.

Nonpricing program means a program
which does not sell milk to children.
This shall include any such program in
which children are normally provided
milk, along with food and other serv-
ices, in a school or child-care institu-
tion financed by a tuition, boarding,
camping or other fee, or by private do-
nations or endowments.

Nonprofit means, when applied to
schools or institutions eligible for the
Program, exempt from income tax
under section 501(c)(3) of the Internal
Revenue Code of 1986.

Nonprofit milk service means milk
service maintained by or on behalf of
the school or child-care institution for
the benefit of the children, all of the
income from which is used solely for
the operation or improvement of such
milk service.
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Nonprofit school food service account
means the restricted account in which
all of the revenue from the nonprofit
milk service maintained for the benefit
of children is retained and used only
for the operation or improvement of
the nonprofit milk service.

OA means the Office of Audit of the
United States Department of Agri-
culture.

OIG means the Office of the Inspector
General of the Department.

Pricing program means a program
which sells milk to children. This shall
include any such program in which
maximum use is made of Program re-
imbursement payments in lowering, or
reducing to ‘‘zero,”” wherever possible,
the price per half pint which children
would normally pay for milk.

Program means the Special Milk Pro-
gram for Children.

Reimbursement means financial assist-
ance paid or payable to participating
schools and child care institutions for
milk served to eligible children.

School means: (1) An educational unit
of high school grade or under, recog-
nized as part of the educational system
in the State and operating under public
or nonprofit private ownership in a sin-
gle building or complex of buildings; (2)
any public or nonprofit private classes
of preprimary grade when they are con-
ducted in the aforementioned schools;
or (3) any public or nonprofit private
residential child care institution, or
distinct part of such institution, which
operates principally for the care of
children, and, if private, is licensed to
provide residential child care services
under the appropriate licensing code by
the State or a subordinate level of gov-
ernment, exrcept for residential summer
camps which participate in the Sum-
mer Food Service Program for Chil-
dren, Job Corps centers funded by the
Department of Labor, and private fos-
ter homes. The term residential child
care institutions includes, but is not
limited to: Homes for the mentally,
emotionally or physically impaired,
and unmarried mothers and their in-
fants; group homes; halfway houses; or-
phanages; temporary shelters for
abused children and for runaway chil-
dren; long-term care facilities for
chronically ill children; and juvenile
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detention centers. A long-term care fa-
cility is a hospital, skilled nursing fa-
cility, intermediate care facility, or
distinct part thereof, which is intended
for the care of children confined for 30
days or more.

School Breakfast Program means the
program authorized by section 4 of the
Child Nutrition Act of 1966, as amend-
ed.

School Food Authority means the gov-
erning body which is responsible for
the administration of one or more
schools and which has the legal author-
ity to operate a milk program therein.
The term ‘‘School Food Authority”
also includes a nonprofit agency to
which such governing body has dele-
gated authority for the operation of a
milk program in a school.

School year means the period of 12
calendar months beginning July 1, 1977,
and each July 1 of any calendar year
thereafter and ending June 30 of the
following calendar year.

Split-session means an educational
program operating for approximately
one-half of the normal school day.

State means any of the 50 States, Dis-
trict of Columbia, the Commonwealth
of Puerto Rico, the Virgin Islands,
Guam, and, as applicable, American
Samoa and the Commonwealth of the
Northern Marianas.

State agency means the State edu-
cational agency or any other State
agency that has been designated by the
Governor or other appropriate execu-
tive or legislative authority of the
State and approved by the Department
to administer the Program.

State Children’s Health Insurance Pro-
gram (SCHIP) means the State medical
assistance program under title XXI of
the Social Security Act (42 U.S.C.
1397aa et seq.).

Summer Food Service Program for Chil-
dren means the program authorized by
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Lunch Act, as amended.

(Sec. 11, Pub. L. 95-166, 91 Stat. 1337 (42
U.S.C. 1772, 1753, 1766; sec. 10(a), Pub. L. 95-
627, 92 Stat. 3623 (42 U.S.C. 1760; sec. 10(d)),
Pub. L. 95-627, 92 Stat. 3624 (42 U.S.C. 1757);
sec. 14, Pub. L. 95-627, 92 Stat. 3625-3626; sec.
205, Pub. L. 96-499, The Omnibus Reconcili-
ation Act of 1980, 94 Stat. 25699; secs. 807 and
808, Pub. L. 97-35, 95 Stat. 521-535 (42 U.S.C.
1772, 1784, 1760))

[32 FR 12587, Aug. 31, 1967]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §215.2, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§215.3 Administration.

(a) Within the Department, FNS
shall act on behalf of the Department
in the administration of the Program.
Within FNS, CND shall be responsible
for Program administration.

(b) Within the States, to the extent
practicable and permissible under
State law, responsibility for the admin-
istration of the Program in schools and
child care institutions shall be in the
educational agency of the State: Pro-
vided, however, That another State
agency, upon request by the Governor
or other appropriate State executive or
legislative authority, may be approved
to administer the Program in schools
as described in paragraph (3) of the def-
inition of School in §215.2 or in child
care institutions.

(c) FNSRO shall administer the Pro-
gram in any School or any Child care in-
stitution as defined in §215.2 wherein
the State agency is not permitted by
law to disburse Federal funds paid to it
under the Program; Provided, however,
That FNSRO shall also administer the
Program in all other schools and child-
care institutions which have been
under continuous FNS administration
since October 1, 1980 unless the admin-
istration of such schools and institu-
tions is assumed by a State agency.
References in this part to “FNSRO
where applicable’ are to FNSRO as the
agency administering the Program to
schools or child-care institutions with-
in certain States.

(d) BEach State agency desiring to
take part in the Program shall enter
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into a written agreement with the De-
partment for the administration of the
Program in the State in accordance
with the provisions of this part, 7 CFR
parts 235, 245, 15, 15a, 15b and, as appli-
cable, 7 CFR part 3015, 7 CFR part 3016
and 7 CFR part 3019, and with FNS In-
structions. Such agreement shall cover
the operation of the Program during
the period specified therein and may be
extended at the option of the Depart-
ment.

(Secs. 804, 816 and 817, Pub. L. 97-35; 95 Stat.
521-5635 (42 U.S.C. 1753, 1756, 1759, 1771 and
1785))

[Amdt. 14, 41 FR 31174, July 27, 1976, as
amended by Amdt. 24, 47 FR 14133 Apr. 2,
1982; Amdt. 36, 54 FR 2989, Jan. 23, 1989; 71 FR
39516, July 13, 2006; 72 FR 63791, Nov. 13, 2007]

§215.4 Payments of funds to States
and FNSROs.

(a) For each fiscal year, the Sec-
retary shall make payments to each
State agency at such times as he may
determine from the funds appropriated
for Program reimbursement. Subject to
§215.11(c)(2), the total of these pay-
ments for each State for any fiscal
year shall be limited to the amount of
reimbursement payable to School Food
Authorities and child care institutions
under §215.8 of this part for the total
number of half-pints of milk served
under the Program to eligible children
from October 1 to September 30.

(b) Each State agency shall be re-
sponsible for controlling Program re-
imbursement payments so as to keep
within the funds made available to it,
and for the timely reporting to FNS of
the number of half pints of milk actu-
ally served. The Secretary shall in-
crease or decrease the available level of
funding by adjusting the State agen-
cy’s Letter of Credit when appropriate.

(Pub. L. 97-370, 96 Stat. 1806)
[Amdt. 14, 41 FR 31174, July 27, 1976, as

amended by Amdt. 30, 49 FR 18986, May 4,
1984]

§215.5 Method of payment to States.

(a) Funds to be paid to any State
shall be made available by means of
Letters of Credit issued by FNS in
favor of the State agency. The State
agency shall: (1) Obtain funds needed to
reimburse School Food Authorities and
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child-care institutions through presen-
tation by designated State officials of
a Payment Voucher on Letter of Credit
(Treasury Form GFO 7578) in accord-
ance with procedures prescribed by
FNS and approved by the U.S. Treasury
Department; (2) submit requests for
funds only at such times and in such
amounts as will permit prompt pay-
ment of claims; (3) use the funds re-
ceived from such requests without
delay for the purpose for which drawn.
Notwithstanding the foregoing provi-
sions, if funds are made available by
Congress for the operation of the Pro-
gram under a continuing resolution,
Letters of Credit shall reflect only the
amount available for the effective pe-
riod of the resolution.

(b) [Reserved]

(c) The State agency shall release to
FNS any Federal funds made available
to it under the Program which are un-
obligated at the end of each fiscal year.
Release of funds by the State agency
shall be made as soon as practicable
but in no event later than 30 days fol-
lowing demand by FNSRO, and shall be
reflected by a related adjustment in
the State agency’s Letter of Credit.

[Amdt. 13, 39 FR 28416, Aug. 7, 1974, as amend-
ed by Amdt. 14, 41 FR 31174, July 27, 1976]

§215.6 Use of funds.

(a) Federal funds made available
under the Program shall be used to en-
courage the consumption of milk
through reimbursement payments to
schools and child-care institutions in
connection with the purchase and serv-
ice of milk to children in accordance
with the provisions of this part: Pro-
vided, however, That, with the approval
of FNS, any State agency, or FNSRO
where applicable, may reserve for use
in carrying out special developmental
projects an amount equal to not more
than 1 per centum of the Federal funds
so made available for any fiscal year.

(b) Whoever embezzles, willfully
misapplies, steals, or obtains by fraud
any funds, assets, or property provided
under this part, whether received di-
rectly or indirectly from the Depart-
ment, shall: (1) If such funds, assets, or
property are of a value of $100 or more,
be fined not more than $25,000 or im-
prisoned not more than 5 years or both;
or (2) if such funds, assets, or property
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are of a value of less than $100, be fined
not more than $1,000 or imprisoned not
more than one year or both.

(c) Whoever receives, conceals, or re-
tains to his use or gain funds, assets, or
property provided under this part,
whether received directly or indirectly
from the Department, knowing such
funds, assets, or property have been
embezzled, willfully misapplied, stolen,
or obtained by fraud, shall be subject
to the same penalties provided in para-
graph (b) of this section.

(Sec. 10(a), Pub. L. 95-627, 92 Stat. 3623 (42
U.S.C. 1760; sec. 10(d)(3), Pub. L. 95-627, 92
Stat. 3624 (42 U.S.C. 1757); sec. 14, Pub. L. 95—
627, 92 Stat. 36256-3626; 44 U.S.C. 3506))

[Amdt. 14, 41 FR 31174, July 27, 1976, as
amended by Amdt. 18, 44 FR 37898, June 29,
1979; 47 FR 746, Jan. 7, 1982; 64 FR 50741, Sept.
20, 1999]

§215.7 Requirements for participation.

(a) Any school or nonprofit child care
institution shall receive the Special
Milk Program upon request provided it
does not participate in a meal service
program authorized under the Child
Nutrition Act of 1966 or the National
School Lunch Act; except that schools
with such meal service may receive the
Special Milk Program upon request
only for the children attending split-
session kindergarten programs who do
not have access to the meal service.
Each School Food Authority or child-
care institution shall make written ap-

plication to the State agency, or
FNSRO where applicable, for any
school or child-care institution in

which it desires to operate the Pro-
gram, if such school or child-care insti-
tution did not participate in the Pro-
gram in the prior fiscal year.

(b) Any School Food Authority or
child care institution participating in
the Program may elect to serve free
milk to children eligible for free meals.
Upon application for the Program, each
School Food Authority or child care in-
stitution:

(1) Shall be required by the State
agency, or FNSRO where applicable, to
state whether or not it wishes to pro-
vide free milk in the schools or institu-
tions participating under its jurisdic-
tion and

(2) If it so wishes to provide free
milk, shall also submit for approval a
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free milk policy statement which, if for
a school, shall be in accordance with
part 245 of this chapter or, if for a child
care institution, shall be in accordance
with §215.13a of this part.

(c) The application shall include in-
formation in sufficient detail to enable
the State agency, or FNSRO where ap-
plicable, to determine whether the
School Food Authority or child-care
institution is eligible to participate in
the Program and extent of the need for
Program payments.

(d) Each school food authority or
child care institution approved to par-
ticipate in the program shall enter into
a written agreement with the State
agency or FNSRO, as applicable, that
may be amended as necessary. Nothing
in the preceding sentence shall be con-
strued to limit the ability of the State
agency to suspend or terminate the
agreement in accordance with §215.15.
If a single State agency administers
any combination of the Child Nutrition
Programs, that State agency shall pro-
vide each SFA with a single agreement
with respect to the operation of those
programs. Such agreement shall pro-
vide that the School Food Authority or
child-care institution shall, with re-
spect to participating schools and
child-care institutions under its juris-
diction:

(1) Operate a nonprofit milk service.
However, school food authorities may
use facilities, equipment, and per-
sonnel supported with funds provided
to a school food authority under this
part to support a nonprofit nutrition
program for the elderly, including a
program funded under the Older Ameri-
cans Act of 1965 (42 U.S.C. 3001 et seq.).

(2) If electing to provide free milk (i)
serve milk free to all eligible children,
at times that milk is made available to
nonneedy children under the Program;
and (ii) make mno discrimination
against any needy child because of his
inability to pay for the milk.

(3) Comply with the requirements of
the Department’s regulations respect-
ing nondiscrimination (7 CFR part 15);

(4) Claim reimbursement only for
milk as defined in this part and in ac-
cordance with the provisions of §215.8
and §215.10;

(6) Submit Claims for Reimburse-
ment in accordance with §215.10 of this
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part and procedures established by the
State agency or FNSRO where applica-
ble;

(6) Maintain a financial management
system as prescribed by the State
agency, or FNSRO where applicable;

(7) Upon request, make all records
pertaining to its milk program avail-
able to the State agency and to FNS or
OA for audit and administrative re-
view, at any reasonable time and place.
Such records shall be retained for a pe-
riod of three years after the end of the
fiscal year to which they pertain, ex-
cept that, if audit findings have not
been resolved, the records shall be re-
tained beyond the three-year period as
long as required for the resolution of
the issues raised by the audit;

(8) Retain the individual applications
for free milk submitted by families for
a period of three years after the end of
the fiscal year to which they pertain,
except that, if audit findings have not
been resolved, the records shall be re-
tained beyond the three-year period as
long as required for the resolution of
the issues raised by the audit.

(e) State requirements. Nothing con-
tained in this part shall prevent a
State agency from imposing additional
requirements for participation in the
Program which are not inconsistent
with the provision of this part.

(f) Program evaluations. Local edu-
cational agencies, school food authori-
ties, schools, child care institutions
and contractors must cooperate in
studies and evaluations conducted by
or on behalf of the Department, related
to programs authorized under the Rich-
ard B. Russell National School Lunch
Act and the Child Nutrition Act of 1966.

(Sec. 11, Pub. L. 95-166, 91 Stat. 1337 (42
U.S8.C. 1772, 1753, 1766); sec. 5, Pub. L. 95-627,
92 Stat. 3619 (42 U.S.C. 1772); secs. 801, 803, 812;
Pub. L. 97-35, 95 Stat. 521-535 (42 U.S.C. 1753,
1759(a), 1773, 1758); 44 U.S.C. 3506)

[Amdt. 138, 39 FR 28416, Aug. 7, 1974]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §215.7, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§215.8 Reimbursement payments.

(a) [Reserved]
(b)(1) The rate of reimbursement per
half-pint of milk purchased and (i)
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served in nonpricing programs to all
children; (ii) served to all children in
pricing programs by institutions and
School Food Authorities not electing
to provide free milk; and (iii) served to
children other than needy children in
pricing programs by institutions and
School Food Authorities electing to
provide free milk shall be the rate an-
nounced by the Secretary for the appli-
cable school year. However, in no event
shall the reimbursement for each half-
pint (236 ml.) of milk served to children
exceed the cost of the milk to the
school or child care institution.

(2) The rate of reimbursement for
milk purchased and served free to
needy children in pricing programs by
institutions and School Food Authori-
ties electing to provide free milk shall
be the average cost of milk, i.e., the
total cost of all milk purchased during
the claim period, divided by the total
number of purchased half-pints.

(c) Schools and child-care institu-
tions having pricing programs shall use
the reimbursement payments received
to reduce the price of milk to children.

(Sec. 11, Pub. L. 95-166, 91 Stat. 1337 (42
U.S.C. 1772, 1753, 1766); sec. 5, Pub. L. 95-627,
92 Stat. 3619 (42 U.S.C. 1772); Omnibus Rec-
onciliation Act of 1980, sec. 209, Pub. L. 96—
499, 94 Stat. 2599; secs. 807 and 808, Pub. L. 97—
35, 95 Stat. 521-535, 42 U.S.C. 1772, 1784, 1760;
secs. 805 and 819, Pub. L. 97-35, 95 Stat. 521-
535 (42 U.S.C. 1773))

[Amdt. 13, 39 FR 28416, Aug. 7, 1974, as amend-
ed by Amdt. 16, 43 FR 1060, Jan. 6, 1978; 44 FR
10700, Feb. 23, 1979; Amdt. 17, 44 FR 33047,
June 8, 1979; 46 FR 51365, Oct. 20, 1981; Amdt.
23, 47 FR 14134, Apr. 2, 1982]

§215.9 Effective date for reimburse-
ment.

(a) A State Agency, or FNSRO where
applicable, may grant written approval
to begin operations under the Program
prior to the receipt of the application
from the School Food Authority or
child-care institution. Such written ap-
proval shall be attached to the subse-
quently filed application, and the
agreement executed by the School
Food Authority or child-care institu-
tion shall be effective from the date
upon which the School Food Authority
or child-care institution was author-
ized to begin operations: Provided, how-
ever, That such effective date shall not
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be earlier than the calendar month pre-
ceding the calendar month in which
the agreement is executed by the State
Agency or by the Department.

(b) Reimbursement payments pursu-
ant to §215.8 shall be made for milk
purchased and served to children at
any time during the effective period of
an agreement between a School Food
Authority or child care institution and
the State agency or the Department.

(Sec. 11, Pub. L. 95-166, 91 Stat. 1337 (42
U.S.C. 1772, 1753, 1766))

[32 FR 12587, Aug. 31, 1967, as amended by
Amdt. 5, 37 FR 14686, July 22, 1972; Amdt. 13,
39 FR 28417, Aug. 7, 1974; Amdt. 16, 43 FR 1060,
Jan. 6, 1978; 44 FR 10700, Feb. 23, 1979]

§215.10 Reimbursement procedures.

(a) To be entitled to reimbursement
under this part, each School Food Au-
thority shall submit to the State agen-
cy, or FNSRO where applicable, a
monthly Claim for Reimbursement.

(b) Claims for Reimbursement shall
include data in sufficient detail to jus-
tify the reimbursement claimed and to
enable the State agency to provide the
Reports of School Program Operations
required under §215.11(c)(2). Unless oth-
erwise approved by FNS, the Claim for
Reimbursement for any month shall in-
clude only milk served in that month
except if the first or last month of Pro-
gram operations for any year contains
10 operating days or less, such month
may be added to the Claim for Reim-
bursement for the appropriate adjacent
month; however, Claims for Reimburse-
ment may not combine operations oc-
curring in two fiscal years. If a single
State agency administers any combina-
tion of the Child Nutrition Programs,
the SFA shall be able to use a common
claim form with respect to claims for
reimbursement for meals served under
those programs. A final Claim for Re-
imbursement shall be postmarked and/
or submitted to the State agency, or
FNSRO where applicable, not later
than 60 days following the last day of
the full month covered by the claim.
State agencies may establish shorter
deadlines at their discretion. Claims
not postmarked and/or submitted with-
in 60 days shall not be paid with Pro-
gram funds unless FNS determines
that an exception should be granted.
The State agency, or FNSRO where ap-
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plicable, shall promptly take correc-
tive action with respect to any Claim
for Reimbursement as determined nec-
essary through its claim review process
or otherwise. In taking such corrective
action, State agencies may make up-
ward adjustments in Program funds
claimed on claims filed within the 60
day deadline if such adjustments are
completed within 90 days of the last
day of the claim month and are re-
flected in the final Report of School
Program Operations (FNS-10) for the
claim month which is required under
§215.11(c)(2). Upward adjustments in
Program funds claimed which are not
reflected in the final FNS-10 for the
claim month shall not be made unless
authorized by FNS. Downward adjust-
ments in Program funds claimed shall
always be made, without FNS author-
ization, regardless of when it is deter-
mined that such adjustments are nec-
essary.

(c) [Reserved]

(d) In submitting a Claim for Reim-
bursement, each School Food Author-
ity or child-care institution shall cer-
tify that the claim is true and correct;
that records are available to support
the claim; that the claim is in accord-
ance with the existing agreement; and
that payment therefor has not been re-
ceived.

(e) Milk served to adults is not eligi-
ble for reimbursement.

(f) Any School Food Authority or
child care institution which operates
both a nonpricing and pricing milk pro-
gram in the same school or child care
institution, may elect to claim reim-
bursement for:

(1) All milk purchased and served to
children under the Program at the non-
pricing rate prescribed in §215.8(b) (1),
or (2) only milk purchased and served
to children in the pricing program at
the rates prescribed in §215.8(b) (1) and
(2) for pricing programs.

(Sec. 11, Pub. L. 95-166, 91 Stat. 1337 (42
U.S.C. 1772, 1753, 1766); Pub. L. 97-370, 96 Stat.
1806)

[Amdt. 13, 39 FR 28417, Aug. 7, 1974, as
amended by Amdt. 14, 41 FR 31175, July 27,
1976; Amdt. 16, 43 FR 1060, Jan. 6, 1978; 44 FR
10700, Feb. 23, 1979; 45 FR 82622, Dec. 16, 1980;
48 FR 20896, May 10, 1983; Amdt. 30, 49 FR
18986, May 4, 1984; 64 FR 50742, Sept. 20, 1999]
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§215.11 Special
State agencies.

(a) [Reserved]

(b) Program assistance. Each State
agency, or FNSRO where applicable,
shall provide Program assistance, as
follows:

(1) Consultive, technical, and mana-
gerial personnel to administer the Pro-
gram and monitor performance of
schools and child-care institutions and
to measure progress toward achieving
Program goals.

(2) Visits to participating schools and
child-care institutions to ensure com-
pliance with Program regulations and
with the Department’s nondiscrimina-
tion regulations (part 15 of this title),
issued under title VI of the Civil Rights
Act of 1964. State agencies shall con-
duct reviews of schools participating in
the Program for compliance with the
provisions of this part when such
schools are being reviewed under the
provisions identified under §210.18(i) of
this title. Compliance reviews of par-
ticipating schools shall focus on the re-
viewed school’s compliance with the
required certification, counting and
milk service procedures. School food
authorities may appeal a denial of all
or a part of the Claim for Reimburse-
ment or withholding of payment aris-
ing from review activity conducted by
the State agency under §210.18 of this
title or by FNS under §210.30(d)(2) of
this title. Any such appeal shall be sub-
ject to the procedures set forth under
§210.18(q) of this title or §210.30(d)(3) of
this title, as appropriate.

(3) Documentation of such Program
assistance shall be maintained on file
by the State agency, or FNSRO where
applicable.

(c) Records and reports. (1) Each State
agency shall maintain Program records
as necessary to support the reimburse-
ment payments made to child care in-
stitutions or School Food Authorities
under §§215.8 and 215.10 and the reports
submitted to FNS under §215.11(c)(2).
The records may be kept in their origi-
nal form or on microfilm, and shall be
retained for a period of three years
after the date of submission of the final
Financial Status Report for the fiscal
year, except that if audit findings have
not been resolved, the records shall be
retained beyond the three-year period

responsibilities
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as long as required for the resolution of
the issues raised by the audit.

(2) Each State agency shall submit to
FNS a final Report of School Program
Operations (FNS-10) for each month
which shall be limited to claims sub-
mitted in accordance with §215.10(b)
and which shall be postmarked and/or
submitted no later than 90 days fol-
lowing the last day of the month cov-
ered by the report. States shall not re-
ceive Program funds for any month for
which the final report is not submitted
within this time limit unless FNS
grants an exception. Upward adjust-
ments to a State agency’s report shall
not be made after 90 days from the
month covered by the report unless au-
thorized by FNS. Downward adjust-
ments shall always be made, without
FNS authorization, regardless of when
it is determined that such adjustments
are necessary. Adjustments shall be re-
ported to FNS in accordance with pro-
cedures established by FNS. Each
State agency shall also submit to FNS
a quarterly Financial Status Report
(SF-269) on the use of Program funds.
Such reports shall be postmarked and/
or submitted no later than 30 days
after the end of each fiscal year quar-
ter. Obligations shall be reported only
for the fiscal year in which they occur.
A final Financial Status Report for
each fiscal year shall be postmarked
and/or submitted to FNS within 120
days after the end of the fiscal year.
FNS shall not be responsible for reim-
bursing unpaid program obligations re-
ported later than 120 days after the
close of the fiscal year in which they
were incurred.

(d) Compliance. State agencies, or
FNSROs where applicable, shall require
School Food Authorities and child-care
institutions to comply with applicable
provisions of this part.

(e) Investigations. Each State Agency
shall promptly investigate complaints
received or irregularities noted in con-
nection with the operation of the Pro-
gram and shall take appropriate action
to correct any irregularities. State
Agencies shall maintain on file evi-
dence of such investigations and ac-
tions. The Office of Investigation of the
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Department (OI) shall make investiga-
tions at the request of the State Agen-
cy or if CND or FNSRO determines in-
vestigations by OI are appropriate.

(f) Program evaluations. States, State
agencies, and contractors must cooper-
ate in studies and evaluations con-
ducted by or on behalf of the Depart-
ment, related to programs authorized
under the Richard B. Russell National
School Lunch Act and the Child Nutri-
tion Act of 1966.

(Sec. 11, Pub. L. 95-166, 91 Stat. 1337 (42
U.S.C. 1772, 1753, 1766); 44 U.S.C. 3506; sec. 812,
Pub. L. 97-35, 95 Stat. 521-635 (42 U.S.C.
1759a))

[32 FR 12587, Aug. 31, 1967, as amended by
Amdt. 13, 39 FR 28417, Aug. 7, 1974; Amdt. 14,
41 FR 31175, July 27, 1976; 47 FR 745, Jan. 7,
1982; Amdt. 25, 47 FR 18564, Apr. 30, 1982;
Amdt. 30, 49 FR 18987, May 4, 1984; 56 FR
32949, July 17, 1991; 57 FR 38586, Aug. 26, 1992;
76 FR 37982, June 29, 2011]

§215.12 Claims against
child-care institutions.

schools or

(a) State agencies, or FNSROs where
applicable, shall disallow any portion
of a claim and recover any payment
made to a School Food Authority or
child-care institution that was not
properly payable under this part. State
agencies will use their own procedures
to disallow claims and recover over-
payments already made.

(b) [Reserved]

(c) The State Agency may refer any
matter in connection with this section
to FNSRO and CND for determination
of the action to be taken.

(d) Each State agency shall maintain
all records pertaining to action taken
under this section. Such records shall
be retained for a period of three years
after the date of the submission of the
final Financial Status Report, except
that, if audit findings have not been re-
solved, the records shall be retained be-
yond the three-year period as long as
required for the resolution of the issues
raised by the audit.

(e) If CND does not concur with the
State Agency action in paying a claim
or a reclaim, or in failing to collect an
overpayment FNSRO shall assert a
claim against the State Agency for the
amount of such claim, reclaim or over-
payment. In all such cases, the State
Agency shall have full opportunity to
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submit to CND evidence or information
concerning the action taken. If in the
determination of CND, the State Agen-
cy’s action was unwarranted, the State
Agency shall promptly pay to FNS the
amount of the claim, reclaim, or over-
payment.

(f) The amounts recovered by the
State Agency from schools and child-
care institutions may be utilized, first,
to make reimbursement payments for
milk served during the fiscal year for
which the funds were initially avail-
able, and second, to repay any State
funds expended in the reimbursement
of claims under the program and not
otherwise repaid. Any amounts recov-
ered which are not so utilized shall be
returned to FNS in accordance with
the requirements of §215.5(c).

(g) With respect to schools or child-
care institutions in which FNSRO ad-
ministers the Program, when FNSRO
disallows a claim or a portion of a
claim, or makes a demand for refund of
an alleged overpayment, it shall notify
the School Food Authority or child-
care institutions of the reasons for
such disallowance or demand and the
School Food Authority or child-care
institutions shall have full opportunity
to submit evidence or to file reclaim
for any amount disallowed or de-
manded in the same manner afforded in
this section to schools or child-care in-
stitutions administered by State Agen-
cies.

(h) The Secretary shall have the au-
thority to determine the amount of, to
settle, and to adjust any claims arising
under the Program, and to compromise
or deny such claim or any part thereof.
The Secretary shall also have the au-
thority to waive such claims if the Sec-
retary determines that to do so would
serve the purposes of the Program.
This provision shall not diminish the
authority of the Attorney General of
the United States under section 516 of
Title 28, U.S. Code, to conduct litiga-
tion on behalf of the United States.

(47 FR 745, Jan. 7, 1982 (44 U.S.C. 3506; secs.
804, 816 and 817, Pub. L. 97-35; 95 Stat. 521-535
(42 U.S.C. 1753, 1756, 1759, 1771 and 1785))

[32 FR 12587, Aug. 31, 1967, as amended by
Amdt. 5, 37 FR 14686, July 22, 1972; Amdt. 13,
39 FR 28418, Aug. 7, 1974; Amdt. 14, 41 FR
31175, July 27, 1976; 47 FR 745, Jan. 7, 1982;
Amdt. 24, 47 FR 14133, Apr. 2, 1982]
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§215.13 Management evaluations and
audits.

(a) Unless otherwise exempt, audits
at the State and school food authority/
child care institution levels shall be
conducted in accordance with Office of
Management and Budget Circular A-133
and the Department’s implementing
regulations at 7 CFR part 3052. For
availability of the OMB Circular men-
tioned in this paragraph, please refer
to 5 CFR 1310.3.

(b) Each State agency shall provide
FNS with full opportunity to conduct
management evaluations (including
visits to schools and child-care institu-
tions) of any operations of the State
agency under the Program and shall
provide OIG with full opportunity to
conduct audits (including visits to
schools and child-care institutions) of
all operations of the State agency
under the Program. Each State agency
shall make available its records, in-
cluding records of the receipt and ex-
penditure of funds under the Program,
upon a reasonable request by FNS or
OIG. OIG shall also have the right to
make audits of the records and oper-
ations of any school or child-care insti-
tution.

(¢) In conducting management eval-
uations, reviews or audits for any fiscal
year, the State agency, FNS, or OIG
may disregard any overpayment if the
total overpayment does not exceed $600
or, in the case of State agency claims
in State administered Programs, it
does not exceed the amount established
under State law, regulations or proce-
dure as a minimum amount for which
claim will be made for State losses but
not to exceed $600. However, no over-
payment is to be disregarded where
there is substantial evidence of viola-
tions of criminal law or civil fraud
statutes.

(Secs. 805 and 819, Pub. L. 97-35, 95 Stat. 521-
535 (42 U.S.C. 1773); sec. 812, Pub. L. 97-35, 95
Stat. 521-535 (42 U.S.C. 1759a))

[Amdt. 14, 41 FR 31175, July 27, 1976, as
amended at 43 FR 58925, Dec. 22, 1978; Amdt.
23, 47 FR 14135, Apr. 2, 1982; Amdt. 25, 47 FR
18564, Apr. 30, 1982; Amdt. 36, 54 FR 2990, Jan.
23, 1989; 57 FR 38586, Aug. 26, 1992; 59 FR 1894,
Jan. 13, 1994; 64 FR 50742, Sept. 20, 1999; 71 FR
39516, July 13, 2006]
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§215.13a Determining eligibility for
free milk in child-care institutions.

(a) General. Child care institutions
which operate pricing programs may
elect to make free milk available, as
set forth in §215.7(d)(2), to children who
meet the approved eligibility criteria.
Such child care institutions shall de-
termine the children who are eligible
for free milk and assure that there is
no physical segregation of, or other
discrimination against, or overt identi-
fication of, children unable to pay the
full price for milk.

(b) Action by State agencies and
FNSROs. Each State agency, or FNSRO
where applicable, upon application for
the program by a child care institution
operating a pricing program, and annu-
ally thereafter, shall require the insti-
tution to state whether or not it wishes
to serve free milk to eligible children
at times that milk is provided under
the Program. It shall annually require
each child care institution electing to
provide free milk to submit a free milk
policy statement and shall provide
such institutions with a prototype free
milk policy statement and a copy of
the State’s family-size income stand-
ards for determining eligibility for free
meals and milk under the National
School Lunch and School Breakfast
Programs to assist the institutions in
meeting its responsibilities.

(c) Action by institutions. Each child
care institution which operates a pric-
ing program shall inform the State
agency, or FNSRO where applicable, at
the time it applies for Program partici-
pation and at least annually there-
after, whether or not it wishes to pro-
vide free milk. Institutions electing to
provide free milk shall annually sub-
mit a written free milk policy state-
ment for determining free milk eligi-
bility of children under their jurisdic-
tion, which shall contain the items
specified in paragraph (d) of this sec-
tion. Such institutions shall not be ap-
proved for Program participation of
their agreements renewed unless the
free milk policy has been reviewed and
approved. Pending approval or a revi-
sion of a policy statement, the existing
policy shall remain in effect.

(d) Policy statement. A free milk pol-
icy statement as required in paragraph
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(c) of this section shall contain the fol-
lowing:

(1) The specific criteria to be used in
determining eligibility for free milk.
These criteria shall give consideration
to economic need as reflected by fam-
ily size and income. The criteria used
by the child-care institution may not
result in the eligibility of children
from families whose incomes exceed
the State’s family-size income stand-
ards for determining eligibility for free
meals under the National School
Lunch and School Breakfast Programs.

(2) The method by which the child-
care institution will collect informa-
tion from families in order to deter-
mine a child’s eligibility for free milk.

(3) The method by which the child-
care institution will collect milk pay-
ments so as to prevent the overt identi-
fication of children receiving free milk.

(4) A hearing procedure substantially
like that outlined in part 245 of this
chapter.

(5) An assurance that there will be no
discrimination against free milk re-
cipients and no discrimination against
any child on the basis of race, color, or
national origin.

(e) Public announcement of eligibility
criteria. Bach child care institution
which elects to make free milk avail-
able under the Program shall annually
make a public announcement of the
availability of free milk to children
who meet the approved eligibility cri-
teria to the information media serving
the area from which its attendance is
drawn. The public announcement must
also state that milk is available to all
children in attendance without regard
to race, color, or national origin.

(f) Privacy Act notice requirements. The
free milk application provided to
households must include a Privacy Act
notice/statement informing households
of how the social security number and
other information provided on the ap-
plication will be used. Each free milk
application must include substantially
the following statement, ‘“The Richard
B. Russell National School Lunch Act
requires the information on this appli-
cation. You do not have to give the in-
formation, but if you do not, we cannot
approve your child for free milk. You
must include the social security num-
ber of the adult household member who
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signs the application. The social secu-
rity number is not required when you
apply on behalf of a foster child or you
list a SNAP, Temporary Assistance for
Needy Families (TANF) Program or
Food Distribution Program on Indian
Reservations (FDPIR) case number for
your child or other FDPIR identifier or
when you indicate that the adult
household member signing the applica-
tion does not have a social security
number. We will use your information
to determine if your child is eligible
for free milk, and for administration
and enforcement of the Program.”
When the State agency or child care in-
stitution, as appropriate, plans to use
or disclose children’s eligibility infor-
mation for non-program purposes, addi-
tional information, as specified in
paragraph (i) of this section must be
added to the Privacy Act notice/state-
ment. State agencies and child care in-
stitutions are responsible for drafting
the appropriate notice and ensuring
that the notice complies with section
7(b) of the Privacy Act of 1974 (6 U.S.C.
5562a note (Disclosure of Social Security
Number)).

(g) Disclosure of children’s free milk eli-
gibility information to certain programs
and individuals without parental consent.
The State agency or child care institu-
tion, as appropriate, may disclose ag-
gregate information about children eli-
gible for free milk to any party with-
out parental notification and consent
when children cannot be identified
through release of the aggregate data
or by means of deduction. Additionally,
the State agency or child care institu-
tion may disclose information that
identifies children eligible for free
milk to the programs and the individ-
uals specified in this paragraph (g)
without parent/guardian consent. The
State agency or child care institution
that makes the free milk eligibility de-
termination is responsible for deciding
whether to disclose program eligibility
information.

(1) Persons authorized to receive eligi-
bility information. Only persons directly
connected with the administration or
enforcement of a program or activity
listed in paragraphs (g)(2) or (g)(3) of



Food and Nutrition Service, USDA

this section may have access to chil-
dren’s free milk eligibility informa-
tion, without parental consent. Per-
sons considered directly connected
with administration or enforcement of
a program or activity listed in para-
graphs (2)(2) or (g)(3) of this section are
Federal, State, or local program opera-
tors responsible for the ongoing oper-
ation of the program or activity or per-
sons responsible for program compli-
ance. Program operators may include
persons responsible for carrying out
program requirements and monitoring,
reviewing, auditing, or investigating
the program. Program operators may
include contractors, to the extent
those persons have a need to know the
information for program administra-
tion or enforcement. Contractors may
include evaluators, auditors, and oth-
ers with whom Federal or State agen-
cies and program operators contract
with to assist in the administration or
enforcement of their program on their
behalf.

(2) Disclosure of children’s names and
free milk eligibility status. The State
agency or child care institution, as ap-
propriate, may disclose, without paren-
tal consent, only children’s names and
eligibility status (whether they are eli-
gible for free milk) to persons directly
connected with the administration or
enforcement of:

(i) A Federal education program;

(ii) A State health program or State
education program administered by the
State or local education agency;

(iii) A Federal, State, or local means-
tested nutrition program with eligi-
bility standards comparable to the Na-
tional School Lunch Program (i.e., food
assistance programs for households
with incomes at or below 185 percent of
the Federal poverty level); or

(iv) A third party contractor assist-
ing in verification of eligibility efforts
by contacting households who fail to
respond to requests for verification of
their eligibility.

(3) Disclosure of all eligibility informa-
tion. In addition to children’s names
and eligibility status, the State agency
or child care institution, as appro-
priate, may disclose, without parental
consent, all eligibility information ob-
tained through the free milk eligibility
process (including all information on
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the application or obtained through di-
rect certification) to:

(i) Persons directly connected with
the administration or enforcement of
programs authorized under the Richard
B. Russell National School Lunch Act
or the Child Nutrition Act of 1966. This
means that all eligibility information
obtained for the Special Milk Program
may be disclosed to persons directly
connected with administering or en-
forcing regulations under the National
School Lunch Program, School Break-
fast Program, Child and Adult Care
Food Program, Summer Food Service
Program and the Special Supplemental
Nutrition Program for Women, Infants
and Children (WIC) (Parts 210, 220, 226,
225, and 246, respectively, of this chap-
ter);

(ii) The Comptroller General of the
United States for purposes of audit and
examination; and

(iii) Federal, State, and local law en-
forcement officials for the purpose of
investigating any alleged violation of
the programs listed in paragraphs (g)(2)
and (g)(3) of this section.

(4) Use of free milk eligibility informa-
tion by programs other than Medicaid or
the State Children’s Health Insurance
Program (SCHIP). State agencies and
child care institutions may use chil-
dren’s free milk eligibility information
for administering or enforcing the Spe-
cial Milk Program. Additionally, any
other Federal, State, or local agency
charged with administering or enforc-
ing the Special Milk Program may use
the information for that purpose. Indi-
viduals and programs to which chil-
dren’s free milk eligibility information
has been disclosed under this section
may use the information only in the
administration or enforcement of the
receiving program. No further disclo-
sure of the information may be made.

(h) Disclosure of children’s free milk eli-
gibility information to Medicaid and/or
SCHIP, unless parents decline. Children’s
free milk eligibility information only
may be disclosed to Medicaid or SCHIP
when both the State agency and the
child care institution so elect, the par-
ent/guardian does not decline to have
their eligibility information disclosed
and the other provisions described in
paragraph (h)(1) of this section are
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met. The State agency or child care in-
stitution, as appropriate, may disclose
children’s names, eligibility status
(whether they are eligible for free
milk), and any other eligibility infor-
mation obtained through the free milk
application or obtained through direct
certification to persons directly con-
nected with the administration of Med-
icaid or SCHIP. Persons directly con-
nected to the administration of Med-
icaid and SCHIP are State employees
and persons authorized under Federal
and State Medicaid and SCHIP require-
ments to carry out initial processing of
Medicaid or SCHIP applications or to
make eligibility determinations for
Medicaid or SCHIP.

(1) The State agency must ensure
that:

(i) The child care institution and
health insurance program officials
have a written agreement that requires
the health insurance program agency
to use the eligibility information to
seek to enroll children in Medicaid and
SCHIP; and

(ii) Parents/guardians are notified
that their eligibility information may
be disclosed to Medicaid or SCHIP and
given an opportunity to decline to have
their children’s eligibility information
disclosed, prior to any disclosure.

(2) Use of children’s free milk eligibility
information by Medicaid/SCHIP. Med-
icaid and SCHIP agencies and health
insurance program operators receiving
children’s free milk eligibility informa-
tion must use the information to iden-
tify eligible children and enroll them
in Medicaid or SCHIP. The Medicaid
and SCHIP enrollment process may in-
clude targeting and identifying chil-
dren from low-income households who
are potentially eligible for Medicaid or
SCHIP for the purpose of seeking to en-
roll them in Medicaid or SCHIP. No
further disclosure of the information
may be made. Medicaid and SCHIP
agencies and health insurance program
operators also may verify children’s
eligibility in a program under the
Child Nutrition Act of 1966 or the Rich-
ard B. Russell National School Lunch
Act.

(1) Notifying households of potential
uses and disclosures of children’s free milk
eligibility information. Households must
be informed that the information they
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provide on the free milk application
will be used to determine eligibility for
free milk and that their eligibility in-
formation may be disclosed to other
programs.

(1) For disclosures to programs, other
than Medicaid or SCHIP, that are per-
mitted access to children’s eligibility
information without parent/guardian
consent, the State agency or child care
institution, as appropriate, must notify
parents/guardians at the time of appli-
cation that their children’s free milk
eligibility information may be dis-
closed. The State agency or child care
institution, as appropriate, must add
substantially the following statement
to the Privacy Act notice/statement re-
quired under paragraph (f) of this sec-
tion, ‘“We may share your eligibility
information with education, health,
and nutrition programs to help them
evaluate, fund, or determine benefits
for their programs; auditors for pro-
gram reviews; and law enforcement of-
ficials to help them look into viola-
tions of program rules.” For children
determined eligible for free milk
through direct certification, the notice
of potential disclosure may be included
in the document informing parents/
guardians of their children’s eligibility
for free milk through direct certifi-
cation process.

(2) For disclosure to Medicaid or
SCHIP, the State agency or child care
institution, as appropriate, must notify
parents/guardians that their children’s
free milk eligibility information will
be disclosed to Medicaid and/or SCHIP
unless the parent/guardian elects not
to have their information disclosed and
notifies the State agency or child care
institution, as appropriate, by a date
specified by the State agency or child
care institution, as appropriate. Only
the parent or guardian who is a mem-
ber of the household or family for pur-
poses of the free milk application may
decline the disclosure of eligibility in-
formation to Medicaid or SCHIP. The
notification must inform parents/
guardians that they are not required to
consent to the disclosure, that the in-
formation, if disclosed, will be used to
identify eligible children and seek to
enroll them in Medicaid or SCHIP, and
that their decision will not affect their
children’s eligibility for free milk. The
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notification may be included in the let-
ter/notice to parents/guardians that ac-
companies the free milk application,
on the application itself or in a sepa-
rate notice provided to parents/guard-
ians. The notice must give parents/
guardians adequate time to respond if
they do not want their information dis-
closed. The State agency or child care
institution, as appropriate, must add
substantially the following statement
to the Privacy Act notice/statement re-
quired under paragraph (f) of this sec-
tion, ‘““We may share your information
with Medicaid or the State Children’s
Health Insurance Program, unless you
tell us not to. The information, if dis-
closed, will be used to identify eligible
children and seek to enroll them in
Medicaid or SCHIP.” For children de-
termined eligible for free milk through
direct certification, the notice of po-
tential disclosure and opportunity to
decline the disclosure may be included
in the document informing parents/
guardians of their children’s eligibility
for free milk through direct certifi-
cation.

(j) Other disclosures. State agencies
and child care institutions that plan to
use or disclose identifying information
about children eligible for free milk to
programs or individuals not specified
in this section must obtain written
consent from children’s parents or
guardians prior to the use or disclo-
sure.

(1) The consent must identify the in-
formation that will be shared and how
the information will be used.

(2) There must be a statement in-
forming parents and guardians that
failing to sign the consent will not af-
fect the child’s eligibility for free milk
and that the individuals or programs
receiving the information will not
share the information with any other
entity or program.

(3) Parents/guardians must be per-
mitted to limit the consent only to
those programs with which they wish
to share information.

(4) The consent statement must be
signed and dated by the child’s parent
or guardian who is a member of the
household for purposes of the free milk
application.

(k) Agreements with programs/individ-
uals receiving children’s free milk eligi-
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bility  information. Agreements or
Memoranda of Understanding (MOU)
are recommended or required as fol-
lows:

(1) The State agency or child care in-
stitution, as appropriate, should have a
written agreement or MOU with pro-
grams or individuals receiving eligi-
bility information, prior to disclosing
children’s free milk eligibility informa-
tion. The agreement or MOU should in-
clude information similar to that re-
quired for disclosures to Medicaid and
SCHIP specified in paragraph (k)(2) of
this section.

(2) For disclosures to Medicaid or
SCHIP, the State agency or child care
institution, as appropriate, must have
a written agreement with the State or
local agency or agencies administering
Medicaid or SCHIP prior to disclosing
children’s free milk eligibility informa-
tion to those agencies. At a minimum,
the agreement must:

(i) Identify the health insurance pro-
gram or health agency receiving chil-
dren’s eligibility information;

(ii) Describe the information that
will be disclosed;

(iii) Require that the Medicaid or
SCHIP agency use the information ob-
tained and specify that the information
must be used to seek to enroll children
in Medicaid or SCHIP;

(iv) Require that the Medicaid or
SCHIP agency describe how they will
use the information obtained;

(v) Describe how the information will
be protected from unauthorized uses
and disclosures;

(vi) Describe the penalties for unau-
thorized disclosure; and

(vii) Be signed by both the Medicaid
or SCHIP program or agency and the
State agency or child care institution,
as appropriate.

(1) Penalties for unauthorized disclosure
or misuse of children’s free milk eligibility
information. In accordance with section
9(b)(6)(C) of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C.
1758(b)(6)(C)), any individual who pub-
lishes, divulges, discloses or makes
known in any manner, or to any extent
not authorized by statute or this sec-
tion, any information obtained under
this section will be fined not more than



§215.14

$1,000 or imprisoned for up to 1 year, or
both.

(Sec. 11, Pub. L. 95-166, 91 Stat. 1337 (42
U.S.C. 1772, 1753, 1766); sec. 5, Pub. L. 95-627,
92 Stat. 3619 (42 U.S.C. 1772))

[Amdt. 14, 41 FR 31176, July 27, 1976, as
amended by Amdt. 16, 43 FR 1060, Jan. 6, 1978;
44 FR 10700, Feb. 23, 1979; Amdt. 17, 44 FR
33047, June 8, 1979; 66 FR 2201, Jan. 11, 2001; 72
FR 10892, Mar. 12, 2007; 76 FR 22798, Apr. 25,
2011]

§215.14 Nondiscrimination.

The Department’s regulations on
nondiscrimination in federally assisted
programs are set forth in part 15 of this
title. The Department’s agreements
with State agencies, the State agen-
cies’ agreements with School Food Au-
thorities and child-care institutions
and the FNSRO agreements with
School Food Authorities administering
nonprofit private schools and with
child-care institutions shall contain
the assurances required by such regula-
tions. When different types of milk are
served to children, (a) a uniform price
for each type of milk served shall be
charged to all non-needy children in
the school or child-care institution
who purchase milk, and (b) needy chil-
dren shall be given the opportunity to
select any type of milk offered.

(44 U.S.C. 3506)

[Amdt. 13, 39 FR 28418, Aug. 7, 1974, as
amended at 47 FR 745, Jan. 7, 1982]

§215.14a Procurement standards.

(a) General. State agencies and school
food authorities shall comply with the
requirements of this part and parts
3015, 3016 and 3019 of this title, as appli-
cable, which implement the applicable
Office of Management and Budget Cir-
culars, concerning the procurement of
all goods and services with nonprofit
school food service account funds.

(b) Contractual responsibilities. The
standards contained in this part and 7
CFR part 3015, 7 CFR part 3016 and 7
CFR part 3019, as applicable, do not re-
lieve the State agency or School Food
Authority of any contractual respon-
sibilities under its contract. The State
agency or School Food Authority is the
responsible authority, without re-
course to FNS, regarding the settle-
ment and satisfaction of all contrac-
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tual and administrative issues arising
out of procurements entered into in
connection with the Program. This in-
cludes but is not limited to: Source
evaluation, protests, disputes, claims,
or other matters of a contractual na-
ture. Matters concerning violation of
law are to be referred to the local,
State or Federal authority that has
proper jurisdiction.

(c) Procedures. The State agency may
elect to follow either the State laws,
policies and procedures as authorized
by §§3016.36(a) and 3016.37(a) of this
title, or the procurement standards for
other governmental grantees and all
governmental subgrantees in accord-
ance with §3016.36(b) through (i) of this
title. Regardless of the option selected,
States must ensure that all contracts
include any clauses required by Federal
statutes and executive orders and that
the requirements of §3016.60(b) and (c)
of this title are followed. The school
food authority or child care institution
may use its own procurement proce-
dures which reflect applicable State or
local laws and regulations, provided
that procurements made with non-
profit school food service account funds
adhere to the standards set forth in
this part and §§3016.36(b) through
3016.36(i), 3016.60 and §§3019.40 through
3019.48 of this title, as applicable, and
in the applicable Office of Management
and Budget Circulars. School food au-
thority procedures must include a writ-
ten code of standards of conduct meet-
ing the minimum standards of
§3016.36(b)(3) or §3019.42 of this title, as
applicable.

(1) Pre-issuance review requirement.
The State agency may impose a pre-
issuance review requirement on a
school food authority’s proposed pro-
curement. The school food authority
must make available, upon request of
the State agency, its procurement doc-
uments, including but not limited to
solicitation documents, specifications,
evaluation criteria, procurement pro-
cedures, proposed contracts and con-
tract terms. School food authorities
shall comply with State agency re-
quests for changes to procurement pro-
cedures and solicitation and contract
documents to ensure that, to the State
agency’s satisfaction, such procedures
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and documents reflect applicable pro-
curement and contract requirements
and the requirements of this part.

(2) Prototype solicitation documents and
contracts. The school food authority
must obtain the State agency’s prior
written approval for any change made
to prototype solicitation or contract
documents before issuing the revised
solicitation documents or execution of
the revised contract.

(3) Prohibited expenditures. No expend-
iture may be made from the nonprofit
school food service account for any
cost resulting from a procurement fail-
ing to meet the requirements of this
part.

(d) Cost reimbursable contracts—(1) Re-
quired provisions. The school food au-
thority must include the following pro-
visions in all cost reimbursable con-
tracts, including contracts with cost
reimbursable provisions, and in solici-
tation documents prepared to obtain
offers for such contracts:

(i) Allowable costs will be paid from
the nonprofit school food service ac-
count to the contractor net of all dis-
counts, rebates and other applicable
credits accruing to or received by the
contractor or any assignee under the
contract, to the extent those credits
are allocable to the allowable portion
of the costs billed to the school food
authority;

(ii)(A) The contractor must sepa-
rately identify for each cost submitted
for payment to the school food author-
ity the amount of that cost that is al-
lowable (can be paid from the nonprofit
school food service account) and the
amount that is unallowable (cannot be
paid from the nonprofit school food
service account), or

(B) The contractor must exclude all
unallowable costs from its billing docu-
ments and certify that only allowable
costs are submitted for payment and
records have been established that
maintain the visibility of unallowable
costs, including directly associated
costs in a manner suitable for contract
cost determination and verification;

(iii) The contractor’s determination
of its allowable costs must be made in
compliance with the applicable Depart-
mental and Program regulations and
Office of Management and Budget cost
circulars;
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(iv) The contractor must identify the
amount of each discount, rebate and
other applicable credit on bills and in-
voices presented to the school food au-
thority for payment and identify the
amount as a discount, rebate, or in the
case of other applicable credits, the na-
ture of the credit. If approved by the
State agency, the school food author-
ity may permit the contractor to re-
port this information on a less frequent
basis than monthly, but no less fre-
quently than annually;

(v) The contractor must identify the
method by which it will report dis-
counts, rebates and other applicable
credits allocable to the contract that
are not reported prior to conclusion of
the contract; and

(vi) The contractor must maintain
documentation of costs and discounts,
rebates and other applicable credits,
and must furnish such documentation
upon request to the school food author-
ity, the State agency, or the Depart-
ment.

(2) Prohibited expenditures. No expend-
iture may be made from the nonprofit
school food service account for any
cost resulting from a cost reimbursable
contract that fails to include the re-
quirements of this section, nor may
any expenditure be made from the non-
profit school food service account that
permits or results in the contractor re-
ceiving payments in excess of the con-
tractor’s actual, net allowable costs.

(e) Geographic preference. A school
food authority participating in the
Program may apply a geographic pref-
erence when procuring milk. When uti-
lizing the geographic preference to pro-
cure milk, the school food authority
making the purchase has the discretion
to determine the local area to which
the geographic preference option will
be applied.

(Pub. L. 79-396, 60 Stat. 231 (42 U.S.C. 1751);
Pub. L. 89-642, 80 Stat. 885-890 (42 U.S.C.
1773); Pub. L. 91-248, 84 Stat. 207 (42 U.S.C.
1759))

[Amdt. 27, 48 FR 19355, Apr. 29, 1983, as
amended at 71 FR 39516, July 13, 2006; 72 FR
61492, Oct. 31, 2007; 76 FR 22607, Apr. 22, 2011]

§215.15 Withholding payments.

In accordance with Departmental
regulations at §§3016.43 and 3019.62 of
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this title, the State agency shall with-
hold Program payments in whole or in
part, to any school food authority
which has failed to comply with the
provisions of this part. Program pay-
ments shall be withheld until the
school food authority takes corrective
action satisfactory to the State agen-
cy, or gives evidence that such correc-
tive actions will be taken, or until the
State agency terminates the grant in
accordance with §215.16. Subsequent to
the State agency’s acceptance of the
corrective actions, payments will be
released for any milk served in accord-
ance with the provisions of this part
during the period the payments were
withheld.

[72 FR 61493, Oct. 31, 2007]

§215.16 Suspension, termination and
grant closeout procedures.

Whenever it is determined that a
State agency has materially failed to
comply with the provisions of this
part, or with FNS guidelines and in-
structions, FNS may suspend or termi-
nate the Program in whole, or in part,
or take any other action as may be
available and appropriate. A State
agency may also terminate the Pro-
gram by mutual agreement with FNS.
FNS and the State agency shall comply
with the provisions of 7 CFR part 3016,
concerning grant suspension, termi-
nation and closeout procedures. Fur-
thermore, the State agency, or FNSRO
where applicable, shall apply these pro-
visions, or the parallel provisions of 7
CFR part 3019, as applicable, to suspen-
sion or termination of the Program in
School Food Authorities.

[Amadt. 30, 49 FR 18987, May 4, 1984, as amend-
ed at 71 FR 39517, July 13, 2006. Redesignated
at 72 FR 61493, Oct. 31, 2007]

§215.17 Program information.

School Food Authorities and child-
care institutions desiring information
concerning the Program should write
to their State educational agency, or
the appropriate Food and Nutrition
Service Regional Office of FNS as indi-
cated below:

(a) In the States of Connecticut,
Maine, Massachusetts, New Hampshire,
New York, Rhode Island, and Vermont:
Northeast Regional Office, FNS, U.S.
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Department of Agriculture, 10 Cause-
way Street, Room 501, Boston, Massa-
chusetts 02222-1065.

(b) In the States of Delaware, Dis-
trict of Columbia, Maryland, New Jer-
sey, Pennsylvania, Puerto Rico, Vir-
ginia, Virgin Islands, and West Vir-
ginia: Mid-Atlantic Regional Office,
FNS, U.S. Department of Agriculture,
300 Corporate Boulevard, Robbinsville,
New Jersey 08691-1598.

(c) In the States of Alabama, Florida,
Georgia, Kentucky, Mississippi, North
Carolina, South Carolina, and Ten-
nessee: Southeast Regional Office,
FNS, U.S. Department of Agriculture,
61 Forsyth Street SW., Room 8T36, At-
lanta, Georgia 30303.

(d) In the States of Illinois, Indiana,
Michigan, Minnesota, Ohio, and Wis-
consin: Midwest Regional Office, FNS,
U.S. Department of Agriculture, 77
West Jackson Boulevard, 20th Floor,
Chicago, Illinois 60604-3507.

(e) In the States of Arkansas, Lou-
isiana, New Mexico, Oklahoma, Texas:
Southwest Regional Office, Food and
Nutrition Service, U.S. Department of
Agriculture, 1100 Commerce Street,
Room 5-C-30, Dallas, Texas 75242.

(f) In the States of Alaska, American
Samoa, Arizona, California, Guam, Ha-
waii, Idaho, Nevada, Oregon, The Com-
monwealth of the Northern Mariana Is-
lands, and Washington: Western Re-
gional Office, FNS, U.S. Department of
Agriculture, 90 Seventh Street, Suite
10-100, San Francisco, California 94103-
6701.

(g) In the States of Colorado, Iowa,
Kansas, Missouri, Montana, Nebraska,
North Dakota, South Dakota, Utah,
and Wyoming: Mountain Plains Re-
gional Office, FNS, U.S. Department of
Agriculture, 1244 Speer Boulevard,
Suite 903, Denver, Colorado 80204.

(Sec. 11, Pub. L. 95-166, 91 Stat. 1337 (42
U.S.C. 1772, 1753, 1766); sec. 10(a), Pub. L. 95~
627, 92 Stat. 3623 (42 U.S.C. 1760); sec. 10(d)(3),
Pub. L. 95-627, 92 Stat. 3624 (42 U.S.C. 1757);
sec. 14, Pub. L. 95-627, 92 Stat. 3625-3626);
secs. 804, 816, 817 and 819, Pub. L. 97-35, 95
Stat. 521-535 (42 U.S.C. 1753, 1756, 1759, 1771,
1773 and 1785)

[Amdt. 14, 41 FR 31178, July 27, 1976, as
amended by Amdt. 18, 44 FR 37898, June 29,
1979; Amdt. 27, 48 FR 195, Jan. 4, 1983; Amdt.
36, 564 FR 2990, Jan. 23, 1989; 656 FR 12435, Mar.
9, 2000. Redesignated at 72 FR 61493, Oct. 31,
2007, as amended at 76 FR 34569, June 13, 2011]
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§215.18 Information collection/record-

keeping—OMB assigned control
numbers.
. . Current
7 CFR section whcseéﬁbreeguwements are de- OMB control
number
215.3(d) 0584-0327
215.5(a) 0584-0005
0584-0002
215.5(c) 0584-0341
215.7 (a), (c) 0584-0005
215.7 (b)(2) . 0584-0026
215.7(d) ......... 0584-0329
0584-0005
215.10 (a), (B), (d) orvverrrreerereessereeseeeeeeeseneenens 0584-0005
0584-0284
215.11 (b), (©)(1), (e) .. 0584-0005
215.11(c)(2) .... 0584-0002
0584-0341
215.12 (a), (d), (e), (9) 0584-0005
215.13(a) ........ 0584-0005
215.138(2)=(€) wervvrrreerereeererereeeeree e 0584-0026
21514 e 0584-0005
215.148(8)=(C) wervvvrereeereeeereeiereeseeeeeeseeeeresenenes 0584-0005
21515 ... 0584-0005

[60 FR 53258, Dec. 31, 1985. Redesignated at 72
FR 61493, Oct. 31, 2007]
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APPENDIX C TO PART 220—CHILD NUTRITION
(CN) LABELING PROGRAM

AUTHORITY: 42 U.S.C. 1773, 1779, unless oth-
erwise noted.

§220.1 General purpose and scope.

This part announces the policies and
prescribes the regulations necessary to
carry out the provisions of section 4 of
the Child Nutrition Act of 1966, as
amended, which authorizes payments
to the States to assist them to initiate,
maintain, or expand nonprofit break-
fast programs in schools.

[Amdt. 25, 41 FR 34758, Aug. 17, 1976]

§220.2 Definitions.

For the purpose of this part the term:

7 CFR part 3015 means the Uniform
Federal Assistance Regulations pub-
lished by the Department to implement
certain policies applicable to all De-
partment programs. The applicable
provisions deal with competition for
discretionary grants and cooperative
agreements, costs requiring prior ap-
proval, acknowledgement of Depart-
ment support in publications and
audiovisuals produced under Depart-
ment programs, intergovernmental re-
view of Department programs under
Executive Order 12372, and certain mis-
cellaneous Department requirements.

7 CFR part 3016 means the Depart-
ment’s Uniform Administrative Re-
quirements for Grants and Cooperative
Agreements to State and Local Gov-
ernments. 7 CFR part 3016 covers re-
quirements for awards and subawards
to State and local governmental orga-
nizations under Department programs.

7 CFR part 3018 means the Depart-
ment’s Common Rule regarding Gov-
ernmentwide New Restrictions on Lob-
bying. Part 3018 implements the re-
quirements established by section 319
of the 1990 Appropriations Act for the
Department of Interior and Related
Agencies (Pub. L. 101-121).

7 CFR part 3019 means the Depart-
ment’s Uniform Administrative Re-
quirements for Grants and Agreements
with Institutions of Higher Education,
Hospitals, and Other Non-Profit Orga-
nizations. 7 CFR part 3019 covers re-
quirements for awards and subawards
to nongovernmental, nonprofit organi-
zations under Department programs.
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7 CFR part 3052 means the Depart-
ment’s regulations implementing A-
133, ‘‘Audits of State, Local Govern-
ments, and Non-Profit Organizations.”
(For availability of OMB Circulars ref-
erenced in this definition, see 5 CFR
1310.3.)

Act means the Child Nutrition Act of
1966, as amended.

Applicable credits shall have the
meaning established in Office of Man-
agement and Budget Circulars A-87,
C(4) and A-122, Attachment A, A(), re-
spectively. For availability of OMB cir-
culars referenced in this definition see
5 CFR 1310.3.

Breakfast means a meal which meets
the nutritional requirements set out in
§220.8, and which is served to a child in
the morning hours. The meal shall be
served at or close to the beginning of
the child’s day at school.

Child means: (1) A student of high
school grade or under as determined by
the State educational agency, who is
enrolled in an educational unit of high
school grade or under as described in
paragraphs (1) and (2) of the definition
of ‘““School”, including students who
are mentally or physically disabled as
defined by the State and who are par-
ticipating in a school program estab-
lished for the mentally or physically
disabled; or (2) a person under 21 chron-
ological years of age who is enrolled in
an institution or center as described in
paragraph (3) of the definition of School
in this section.

Competitive foods means any foods
sold in competition with the School
Breakfast Program to children in food
service areas during the breakfast pe-
riod.

CND means the Child Nutrition Divi-
sion of the Food and Nutrition Service
of the Department.

Contractor means a commercial en-
terprise, public or nonprofit private or-
ganization or individual that enters
into a contract with a school food au-
thority.

Cost reimbursable contract means a
contract that provides for payment of
incurred costs to the extent prescribed
in the contract, with or without a fixed
fee.

Department means the U.S. Depart-
ment of Agriculture.
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Distributing agency means a State,
Federal, or private agency which en-
ters into an agreement with the De-
partment for the distribution of com-
modities pursuant to part 250 of this
chapter.

Fiscal year means the period of 15 cal-
endar months beginning July 1, 1976,
and ending September 30, 1977; and the
period of 12 calendar months beginning
October 1, 1977, and each October 1 of
any calendar year thereafter and end-
ing September 30 of the following cal-
endar year.

Fired fee means an agreed upon
amount that is fixed at the inception of
the contract. In a cost reimbursable
contract, the fixed fee includes the
contractor’s direct and indirect admin-
istrative costs and profit allocable to
the contract.

FNS means the Food and Nutrition
Service of the Department.

FNSRO means the appropriate Food
and Nutrition Service Regional Office
of the Food and Nutrition Service of
the Department.

Foods of minimal nutritional value
means: (1) In the case of artificially
sweetened foods, a food which provides
less than five percent of the Reference
Daily Intake (RDI) for each of eight
specified nutrients per serving; (2) in
the case of all other foods, a food that
provides less than five percent of the
RDI for each of eight specified nutri-
ents per 100 calories and less than five
percent of the RDI for each of eight
specified nutrients per serving. The
eight nutrients to be assessed for this
purpose are: Protein, vitamin A, vita-
min C, niacin, riboflavin, thiamin, cal-
cium and iron. Categories of foods of
minimal nutritional value are listed in
appendix B of this part.

Free breakfast means a breakfast for
which neither the child nor any mem-
ber of his family pays or is required to
work in the school or in the school’s
food service.

Infant cereal means any iron fortified
dry cereal especially formulated and
generally recognized as cereal for in-
fants that is routinely mixed with
breast milk or iron-fortified infant for-
mula prior to consumption.

Infant formula means any iron-for-
tified infant formula intended for die-
tary use solely as a food for normal
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healthy infants excluding those for-
mulas specifically formulated for in-
fants with inborn errors of metabolism
or digestive or absorptive problems. In-
fant formula, as served, must be in lig-
uid state at recommended dilution.

Local educational agency means a pub-
lic board of education or other public
or private nonprofit authority legally
constituted within a State for either
administrative control or direction of,
or to perform a service function for,
public or private nonprofit elementary
schools or secondary schools in a city,
county, township, school district, or
other political subdivision of a State,
or for a combination of school districts
or counties that is recognized in a
State as an administrative agency for
its public or private nonprofit elemen-
tary schools or secondary schools. The
term also includes any other public or
private nonprofit institution or agency
having administrative control and di-
rection of a public or private nonprofit
elementary school or secondary school,
including residential child care institu-
tions, Bureau of Indian Affairs schools,
and educational service agencies and
consortia of those agencies, as well as
the State educational agency in a
State or territory in which the State
educational agency is the sole edu-
cational agency for all public or pri-
vate nonprofit schools.

Menu item means, under Nutrient
Standard Menu Planning or Assisted
Nutrient Standard Menu Planning, any
single food or combination of foods. All
menu items or foods offered as part of
the reimbursable meal may be consid-
ered as contributing towards meeting
the nutrition standards provided in
§220.8, except for those foods that are
considered as foods of minimal nutri-
tional value as provided for in the defi-
nition of Foods of minimal nutritional
value in this sectionwhich are not of-
fered as part of a menu item in a reim-
bursable meal. For the purposes of a re-
imbursable breakfast, a minimum of
three menu items must be offered, one
of which shall be fluid milk served as a
beverage or on cereal or both; under
offer versus serve, a student may de-
cline only one menu item.

Milk means pasteurized fluid types of
unflavored or flavored whole milk,
lowfat milk, skim milk, or cultured
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buttermilk which meet State and local
standards for such milk except that, in
the meal pattern for infants (0 to 1
yvear of age), milk means breast milk
or iron-fortified infant formula. In
Alaska, Hawaii, American Samoa,
Guam, Puerto Rico, the Trust Terri-
tory of the Pacific Islands, and the Vir-
gin Islands, if a sufficient supply of
such types of fluid milk cannot be ob-
tained, ‘‘milk” shall include reconsti-
tuted or recombined milk. All milk
should contain vitamins A and D at
levels specified by the Food and Drug
Administration and consistent with
State and local standards for such
milk.

National School Lunch Program means
the Program authorized by the Na-
tional School Lunch Act.

Net cash resources means all monies
as determined in accordance with the
State agency’s established accounting
system, that are available to or have
accrued to a School Food Authority’s
nonprofit school food service at any
given time, less cash payable. Such
monies may include but are not limited
to, cash on hand, cash receivable, earn-
ings or investments, cash on deposit
and the value of stocks, bonds or other
negotiable securities.

Nonprofit means, when applied to
schools or institutions eligible for the
Program, exempt from income tax
under section 501(c)(3) of the Internal
Revenue Code of 1986.

Nonprofit school food service means all
food service operations conducted by
the School Food Authority principally
for the benefit of school children, all of
the revenue from which is used solely
for the operation or improvement of
such food service.

Nonprofit school food service account
means the restricted account in which
all of the revenue from all food service
operations conducted by the school
food authority principally for the ben-
efit of school children is retained and
used only for the operation or improve-
ment of the nonprofit school food serv-
ice.

Nonprofit when applied to schools or
institutions eligible for the Program
means exempt from income tax under
section 501(c)(3) of the Internal Rev-
enue Code of 1954, as amended; or in the
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Commonwealth of Puerto Rico,
tified by the Governor.

Nutrient Standard Menu Planning/As-
sisted Nutrient Standard Menu Planning
means ways to develop breakfast
menus based on the analysis for nutri-
ents in the menu items and foods of-
fered over a school week to determine
if specific levels for a set of key nutri-
ents and calories were met in accord-
ance with §220.8(e)(5). However, for the
purposes of Assisted Nutrient Standard
Menu Planning, breakfast menu plan-
ning and analysis are completed by
other entities and must incorporate
the production quantities needed to ac-
commodate the specific service re-
quirements of a particular school or
school food authority in accordance
with §220.8(f).

OA means the Office of Audit of the
Department.

OI means the Office of Investigation
of the Department.

OIG means the Office of the Inspector
General of the Department.

Program means the School Breakfast
Program.

Reduced price breakfast means a
breakfast which meets all of the fol-
lowing criteria: (1) The price shall be
less than the full price of the break-
fast, (2) the price shall be 30 cents or
lower, and (3) neither the child nor any
member of his family shall be required
to supply an equivalent value in work
for the school or the school’s food serv-
ice.

Reimbursement means financial assist-
ance paid or payable to participating
schools for breakfasts meeting the re-
quirements of §220.8 served to eligible
children at rates assigned by the State
agency, or FNSRO where applicable.
The term ‘‘reimbursement’ also in-
cludes financial assistance made avail-
able through advances to School Food
Authorities.

Revenue when applied to nonprofit
school food service means all monies
received by or accruing to the non-
profit school food service in accordance
with the State agency’s established ac-
counting system including, but not
limited to, children’s payments, earn-
ings on investments, other local reve-
nues, State revenues, and Federal cash
reimbursements.

cer-
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School means: (1) An educational unit
of high school grade or under, recog-
nized as part of the educational system
in the State and operating under public
or nonprofit private ownership in a sin-
gle building or complex of buildings; (2)
any public or nonprofit private classes
of preprimary grade when they are con-
ducted in the aforementioned schools;
or (3) any public or nonprofit private
residential child care institution, or
distinct part of such institution, which
operates principally for the care of
children, and, if private, is licensed to
provide residential child care services
under the appropriate licensing code by
the State or a subordinate level of gov-
ernment, except for residential summer
camps which participate in the Sum-
mer Food Service Program for Chil-
dren, Job Corps centers funded by the
Department of Labor, and private fos-
ter homes. The term ‘‘residential child
care institutions’ includes, but is not
limited to: Homes for the mentally,
emotionally or physically impaired,
and unmarried mothers and their in-
fants; group homes; halfway houses; or-
phanages; temporary shelters for
abused children and for runaway chil-
dren; long-term care facilities for
chronically ill children; and juvenile
detention centers. A long-term care fa-
cility is a hospital, skilled nursing fa-
cility, intermediate care facility, or
distinct part thereof, which is entended
for the care of children confined for 30
days or more.

School Breakfast Program means the
program authorized by section 4 of the
Child Nutrition Act of 1966.

School in severe need means a school
determined to be eligible for rates of
reimbursement in excess of the pre-
scribed National Average Payment
Factors, based upon the criteria set
forth in §220.9(d).

School Food Authority means the gov-
erning body which is responsible for
the administration of one or more
schools and which has legal authority
to operate a breakfast program there-
in.

School week means the period of time
used to determine compliance with the
nutrition standards and the appro-
priate calorie and nutrient levels in
§220.8. Further, if applicable, school
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week is the basis for conducting Nutri-
ent Standard Menu Planning or As-
sisted Nutrient Standard Menu Plan-
ning for breakfasts as provided in
§220.8(e) and §220.8(f). The period shall
be a normal school week of five con-
secutive days; however, to accommo-
date shortened weeks resulting from
holidays and other scheduling needs,
the period shall be a minimum of three
consecutive days and a maximum of
seven consecutive days. Weeks in
which school breakfasts are offered less
than three times shall be combined
with either the previous or the coming
week.

Secretary means the Secretary of Ag-
riculture.

State means any of the 50 States, Dis-
trict of Columbia, the Commonwealth
of Puerto Rico, the Virgin Islands,
Guam, and, as applicable, American
Samoa and the Commonwealth of the
Northern Marianas.

State agency means: (1) The State
educational agency or (2) such other
agency of the State as has been des-
ignated by the Governor or other ap-
propriate executive or legislative au-
thority of the State and approved by
the Department to administer the Pro-
gram in schools as described in para-
graph (3) of the definition of School in
this section.

State educational agency means, as the
State legislature may determine: (1)
The chief State school officer (such as
the State Superintendent of Public In-
struction, Commissioner of Education,
or similar officer), or (2) a board of edu-
cation controlling the State depart-
ment of education.

Yogurt means commercially prepared
coagulated milk products obtained by
the fermentation of specific bacteria,
that meet milk fat or milk solid re-
quirements and to which flavoring
foods or ingredients may be added.
These products are covered by the Food
and Drug Administration’s Definition
and Standard of Identity for yogurt,
lowfat yogurt, and nonfat yogurt, 21
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CFR 131.200, 21 CFR 131.203, and 21 CFR
131.206, respectively.

(Sec. 6, Pub. L. 95627, 92 Stat. 3620 (42 U.S.C.
1760); sec. 205, Pub. L. 96-499, The Omnibus
Reconciliation Act of 1980, 94 Stat. 2599; secs.
801, 803, 812; Pub. L. 97-35, 95 Stat. 521-535 (42
U.S.C. 1753, 1759(a), 1773, 1758; secs. 807 and
808, Pub. L. 97-35, 95 Stat. 521-535, 42 U.S.C.
1772, 1784, 1760; sec. 819, Pub. L. 97-35; 95 Stat.
533 (42 U.S.C. 1759a, 1773 and 1757))

[Amdt. 25, 41 FR 34758, Aug. 17, 1976]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §220.2, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§220.3 Administration.

(a) Within the Department, FNS
shall act on behalf of the Department
in the administration of the Program
covered by this part. Within FNS, CND
shall be responsible for administration
of the Program.

(b) Within the States, responsibility
for the administration of the Program
in schools as described in paragraphs
(1) and (2) of the definition of School in
§220.2 shall be in the State educational
agency, except that FNSRO shall ad-
minister the Program with respect to
nonprofit private schools and adding in
their place the words ‘‘as described in
paragraph (1) of the definition of School
in §220.2 in any State wherein the
State educational agency is not per-
mitted by law to disburse Federal
funds paid to it under the Program;
Provided, however, That FNSRO shall
also administer the Program in all
other nonprofit private schools which
have been under continuous FNS ad-
ministration since October 1, 1980, un-
less the administration of such private
schools is assumed by a State agency.

(c) Within the States, responsibility
for the administration of the Program
in schools, as described in paragraph (3)
of the definition of School in §220.2,
shall be in the State educational agen-
cy, or if the State educational agency
cannot administer the Program in such
schools, such other agency of the State
as has been designated by the Governor
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or other appropriate executive or legis-
lative authority of the State and ap-
proved by the Department to admin-
ister the Program in such schools: Pro-
vided, however, That FNSRO shall ad-
minister the Program in such schools if
the State agency is not permitted by
law to disburse Federal funds paid to it
under the Program to such schools; and
Provided, further, That FNSRO shall
also administer the Program in all
other such schools which have been
under continuous FNS administration
since October 1, 1980, unless the admin-
istration of such schools is assumed by
a State agency.

(d) References in this part to
“FNSRO where applicable’” are to
FNSRO as the agency administering
the Program.

(e) Each State agency desiring to
take part in any of the programs shall
enter into a written agreement with
the Department for the administration
of the Program in the State in accord-
ance with the provisions of this part, 7
CFR parts 235, 245, 15, 15a, 15b and, as
applicable, 7 CFR part 3015, 7 CFR part
3016 and 7 CFR part 3019, and with FNS
Instructions. Such agreement shall
cover the operation of the Program
during the period specified therein and
may be extended at the option of the
Department.

(Sec. 804, 816 and 817, Pub. L. 97-35, 95 Stat.
521-535 (42 U.S.C. 1753, 1756, 1759, 1771 and
1785); 44 U.S.C. 3506)

[Amdt. 25, 41 FR 34759, Aug. 17, 1976, as
amended at 47 FR 745, Jan. 7, 1982; Amdt. 42,
47 FR 14133, Apr. 2, 1982; Amdt. 56, 54 FR 2990,
Jan. 23, 1989; 71 FR 39517, July 13, 2006; 72 FR
63792, Nov. 13, 2007]

§220.4 Payment of funds to States and
FNSROs.

(a) To the extent funds are available,
the Secretary shall make breakfast as-
sistance payments to each State agen-
cy for breakfasts served to children
under the Program. Subject to
§220.13(b)(2), the total of these pay-
ments for each State for any fiscal
year shall be limited to the total
amount of reimbursement payable to
eligible schools within the State under
this part for the fiscal year.

(b) The Secretary shall prescribe by
July 1 of each fiscal year annual ad-
justments to the nearest one-fourth
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cent in the national average per break-
fast factors for all breakfasts and for
free and reduced price breakfasts, that
shall reflect changes in the cost of op-
erating a breakfast program.

(¢) In addition to the funds made
available under paragraph (a) of this
section, funds shall be made available
to the State agencies, and FNSROs
where applicable, in such amounts as
are needed to finance reimbursement
rates assigned in accordance with the
provisions of §220.9(c).

(Secs. 801, 803, 812; Pub. L. 97-35, 95 Stat. 521-
535 (42 U.S.C. 1753, 1759(a), 1773, 1758); Pub. L.
97-370, 96 Stat. 1806)

[38 FR 355564, Dec. 28, 1973, as amended at 40
FR 30923, July 24, 1975; 46 FR 51367, Oct. 20,
1981; 48 FR 20896, May 10, 1983; Amdt. 49, 49
FR 18987, May 4, 1984]

§220.5 Method of payment to States.

Funds to be paid to any State for the
School Breakfast Program shall be
made available by means of Letters of
Credit issued by FNS in favor of the
State agency. The State agency shall:

(a) Obtain funds needed for reim-
bursement to School Food Authorities
through presentation by designated
State officials of a payment Voucher
on Letter of Credit in accordance with
procedures prescribed by FNS and ap-
proved by the U.S. Treasury Depart-
ment; (b) submit requests for funds
only at such times and in such
amounts, as will permit prompt pay-
ment of claims or authorized advances;
and (c) use the funds received from
such requests without delay for the
purpose for which drawn.

[Amdt. 25, 41 FR 34759, Aug. 17, 1976]

§220.6 Use of funds.

(a) Federal funds made available
under the School Breakfast Program
shall be used by State agencies, or
FNSROs where applicable, to reim-
burse or make advance payments to
School Food Authorities in connection
with breakfasts served in accordance
with the provisions of this part. How-
ever, with the approval of FNS, any
State agency, or FNSRO where applica-
ble, may reserve for use in carrying out
special developmental projects an
amount up to 1 per centum of the funds
earned in any fiscal year under the
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School Breakfast Program. Advance
payments to School Food Authorities
may be made at such times and in such
amounts as are necessary to meet cur-
rent obligations.

(b) Whoever embezzles, willfully
misapplies, steals, or obtains by fraud
any funds, assets, or property provided
under this part, whether received di-
rectly or indirectly from the Depart-
ment, shall—

(1) If such funds, assets, or property
are of a value of $100 or more, be fined
not more than $25,000 or imprisoned not
more than 5 years or both; or

(2) If such funds, assets, or property
are of a value of less than $100, be fined
not more than $1,000 or imprisoned not
more than one year or both.

(c) Whoever receives, conceals, or re-
tains to his use or gain funds, assets, or
property provided under this part,
whether received directly or indirectly
from the Department, knowing such
funds, assets, or property have been
embezzled, willfully misapplied, stolen,
or obtained by fraud, shall be subject
to the same penalties provided in para-
graph (b) of this section.

(Sec. 10(a), Pub. L. 95-627, 92 Stat. 3623 (42
U.S.C. 1760); sec. 10(d)(3), Pub. L. 95-627, 92
Stat. 3624 (42 U.S.C. 1757); sec. 14, Pub. L. 95-
627, 92 Stat. 3625-3626)

[40 FR 30923, July 24, 1975, as amended by
Amdt. 25, 41 FR 34759, Aug. 17, 1976; Amdt. 28,
44 FR 37899, June 29, 1979; 64 FR 50742, Sept.
20, 1999]

§220.7 Requirements for participation.

(a) The School Food Authority shall
make written application to the State
agency, or FNSRO where applicable,
for any school in which it desires to op-
erate the School Breakfast Program, if
such school did not participate in the
Program in the prior fiscal year. The
School Food Authority shall also sub-
mit for approval, either with the appli-
cation or at the request of the State
agency, or FNSRO where applicable, a
free and reduced price policy statement
in accordance with part 245 of this
chapter. A School Food Authority
which simultaneously makes applica-
tion for the National School Lunch
Program and the School Breakfast Pro-
gram shall submit one free and reduced
price policy statement which shall pro-
vide that the terms, conditions, and
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eligibility criteria set forth in such
policy statement shall apply to the
service of free and reduced price
lunches and to the service of free and
reduced price breakfasts. If, at the
time application is made for the School
Breakfast Program, a School Food Au-
thority has an approved free and re-
duced price policy statement on file
with the State agency, or FNSRO
where applicable, for the National
School Lunch Program, it need only
confirm in writing that such approved
policy statement will also apply to the
operation of its School Breakfast Pro-
gram. Applications for the School
Breakfast Program shall not be ap-
proved in the absence of an approved
free and reduced price policy state-
ment.

(1) A school which also either partici-
pates in the National School Lunch
Program or only receives donations of
commodities for its nonprofit lunch
program under the provisions of part
250 of this chapter (commodity only
school) shall apply the same set of eli-
gibility criteria so that children who
are eligible for free lunches shall also
be eligible for free breakfasts and chil-
dren who are eligible for reduced price
lunches shall also be eligible for re-
duced price breakfasts.

(2) Schools shall obtain a minimum
of two food safety inspections per
school year conducted by a State or
local governmental agency responsible
for food safety inspections. Schools
participating in more than one child
nutrition program shall only be re-
quired to obtain a minimum of two
food safety inspections per school year
if the food preparation and service for
all meal programs take place at the
same facility. Schools shall post in a
publicly visible location a report of the
most recent inspection conducted, and
provide a copy of the inspection report
to a member of the public upon re-
quest.

(3) A school food authority must im-
plement a food safety program meeting
the requirements of §210.13(c) and
§210.15(b)(5) of this chapter at each of
the food preparation and service facili-
ties under its jurisdiction serving
breakfasts.

(b) Applications shall solicit informa-
tion in sufficient detail to enable the
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State agency to determine whether the
School Food Authority is eligible to
participate in the Program and extent
of the need for Program payments.

(c) Within the funds available to
them, State agencies, or FNSRO’s
where applicable, shall approve for par-
ticipation in the School Breakfast Pro-
gram any school making application
and agreeing to carry out the program
in accordance with this part. State
agencies, or FNSRO’s where applicable,
have a positive obligation, however, to
extend the benefits of the School
Breakfast Program to children attend-
ing schools in areas where poor eco-
nomic conditions exist.

(d)(1) Any school food authority (in-
cluding a State agency acting in the
capacity of a school food authority)
may contract with a food service man-
agement company to manage its food
service operation in one or more of its
schools. However, no school or school
food authority may contract with a
food service management company to
operate an a la carte food service un-
less the company agrees to offer free,
reduced price and paid reimbursable
breakfasts to all eligible children. Any
school food authority that employs a
food service management company in
the operation of its nonprofit school
food service shall:

(i) Adhere to the procurement stand-
ards specified in §220.16 when con-
tracting with the food service manage-
ment company;

(ii) Ensure that the food service oper-
ation is in conformance with the school
food authority’s agreement under the
Program;

(iii) Monitor the food service oper-
ation through periodic on-site visits;

(iv) Retain control of the quality, ex-
tent, and general nature of its food
service, and the prices to be charged
the children for meals;

(v) Retain signature authority on the
State agency-school food authority
agreement, free and reduced price pol-
icy statement and claims;

(vi) Ensure that all federally donated
foods received by the school food au-
thority and made available to the food
service management company accrue
only to the benefit of the school food
authority’s nonprofit school food serv-
ice and are fully utilized therein;
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(vii) Maintain applicable health cer-
tification and assure that all State and
local regulations are being met by a
food service management company pre-
paring or serving meals at a school
food authority facility;

(viii) Obtain written approval of invi-
tations for bids and requests for pro-
posals before their issuance when re-
quired by the State agency. The school
food authority must incorporate all
State agency required changes to its
solicitation documents before issuing
those documents; and

(ix) Ensure that the State agency has
reviewed and approved the contract
terms and the school food authority
has incorporated all State agency re-
quired changes into the contract or
amendment before any contract or
amendment to an existing food service
management company contract is exe-
cuted. Any changes made by the school
food authority or a food service man-
agement company to a State agency
pre-approved prototype contract or
State agency approved contract term
must be approved in writing by the
State agency before the contract is ex-
ecuted. When requested, the school
food authority must submit all pro-
curement documents, including re-
sponses submitted by potential con-
tractors, to the State agency, by the
due date established by the State agen-
cy.

(2) In addition to adhering to the pro-
curement standards under this part,
school food authorities contracting
with food service management compa-
nies shall ensure that:

(i) The invitation to bid or request
for proposal contains a 21-day cycle
menu developed in accordance with the
provisions of §220.8, to be used as a
standard for the purpose of basing bids
or estimating average cost per meal. A
school food authority with no capa-
bility to prepare a cycle menu may,
with State agency approval, require
that each food service management
company include a 21-day cycle menu,
developed in accordance with the pro-
visions of §220.8, with its bid or pro-
posal. The food service management
company must adhere to the cycle for
the first 21 days of meal service.
Changes thereafter may be made with
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the approval of the school food author-
ity; and

(ii) Any invitation to bid or request
for proposal indicate that nonperform-
ance subjects the food service manage-
ment company to specified sanctions in
instances where the food service man-
agement company violates or breaches
contract terms. The school food au-
thority shall indicate these sanctions
in accordance with the procurement
provisions stated in §220.16.

(3) Contracts that permit all income
and expenses to accrue to the food
service management company and
‘‘cost-plus-a-percentage-of-cost” and
‘‘cost-plus-a-percentage-of-income”’
contracts are prohibited. Contracts
that provide for fixed fees such as those
that provide for management fees es-
tablished on a per meal basis are al-
lowed. Contractual agreements with
food service management companies
shall include provisions which ensure
that the requirements of this section
are met. Such agreements shall also in-
clude the following requirements:

(i) The food service management
company shall maintain such records
as the school food authority will need
to support its Claim for Reimburse-
ment under this part, and shall, at a
minimum, report claim information to
the school food authority promptly at
the end of each month. Such records
shall be made available to the school
food authority, upon request, and shall
be available for a period of 3 years from
the date of the submission of the final
Financial Status Report, for inspection
and audit by representatives of the
State agency, of the Department, and
of the Government Accountability Of-
fice at any reasonable time and place.
If audit findings have not been re-
solved, the records shall be retained be-
yond the three-year period (as long as
required for the resolution of the issues
raised by the audit);

(ii) The food service management
company shall have State or local
health certification for any facility
outside the school in which it proposes
to prepare meals and the food service
management company shall maintain
this health certification for the dura-
tion of the contract; and

(iii) No payment is to be made for
meals that are spoiled or unwholesome
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at time of delivery, do not meet de-
tailed specifications as developed by
the school food authority for each food
component specified in §220.8, or do not
otherwise meet the requirements of the
contract. Specifications shall cover
items such a grade, purchase units,
style, condition, weight, ingredients,
formulations, and delivery time.

(4) The contract between a school
food authority and food service man-
agement company shall be of a dura-
tion of no longer than 1 year and op-
tions for the yearly renewal of the con-
tract shall not exceed 4 additional
yvears. All contracts shall include a ter-
mination clause whereby either party
may cancel for cause with 60-day noti-
fication.

(e) Each school food authority ap-
proved to participate in the program
shall enter into a written agreement
with the State agency or the Depart-
ment through the FNSRO, as applica-
ble, that may be amended as necessary.
Nothing in the preceding sentence shall
be construed to limit the ability of the
State agency or the FNSRO to suspend
or terminate the agreement in accord-
ance with §220.18. If a single State
agency administers any combination of
the Child Nutrition Programs, that
State agency shall provide each SFA
with a single agreement with respect
to the operation of those programs.
Such agreements shall provide that the
School Food Authority shall, with re-
spect to participating schools under its
jurisdiction:

(1)(i) Maintain a mnonprofit school
food service;

(ii) In accordance with the financial
management system established under
§220.13(1) of this part, use all revenues
received by such food service only for
the operation or improvement of that
food service Except that, facilities,
equipment, and personnel support with
funds provided to a school food author-
ity under this part may be used to sup-
port a nonprofit nutrition program for
the elderly, including a program funded
under the Older Americans Act of 1965
(42 U.S.C. 3001 et seq.);

(iii) Revenues received by the non-
profit school food service shall not be
used to purchase land or buildings or to
contruct buildings;
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(iv) Limit its net cash resources to
an amount that does not exceed three
months average expenditure for its
nonprofit school food service or such
other amount as may be approved by
the State agency; and

(v) Observe the limitations on any
competitive food service as set forth in
§220.12 of this part;

(2) Serve breakfasts which meet the
minimum requirements prescribed in
§220.8, during a period designated as
the breakfast period by the school;

(3) Price the breakfast as a unit;

(4) Supply breakfast without cost or
at reduced price to all children who are
determined by the School Food Au-
thority to be unable to pay the full
price thereof in accordance with the
free and reduced price policy state-
ments approved under part 245 of this
chapter;

(5) Make no discrimination against
any child because of his inability to
pay the full price of the breakfasts;

(6) Claim reimbursement at the as-
signed rates only for breakfasts served
in accordance with the agreement;

(7) Submit Claims for Reimburse-
ment in accordance with §220.11 of this
part and procedures established by the
State agency, or FNSRO where applica-
ble;

(8) Maintain, in the storage, prepara-
tion and service of food, proper sanita-
tion and health standards in conform-
ance with all applicable State and local
laws and regulations, and comply with
the food safety requirements in para-
graph (a)(2) and paragraph (a)(3) of this
section;

(9) Purchase, in as large quantities as
may be efficiently utilized in its non-
profit school food service, foods des-
ignated as plentiful by the State Agen-
cy, or CFPDO, where applicable;

(10) Accept and use, in as large quan-
tities as may be efficiently utilized in
its nonprofit school food service, such
foods as may be offered as a donation
by the Department;

(11) Maintain necessary facilities for
storing, preparing, and serving food;

(12) Maintain a financial manage-
ment system as prescribed by the State
agency, or FNSRO where applicable;

(13) Upon request, make all accounts
and records pertaining to its nonprofit
school food service available to the
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State agency, to FNS and to OA for
audit or review at a reasonable time
and place. Such records shall be re-
tained for a period of three years after
the end of the fiscal year to which they
pertain, except that if audit findings
have not been resolved, the records
shall be retained beyond the three-year
period as long as required for the reso-
lution of the issues raised by the audit;

(14) Retain documentation of free or
reduced price eligibility as follows:

(i) Maintain files of currently ap-
proved and denied free and reduced
price applications which must be read-
ily retrievable by school for a period of
three years after the end of the fiscal
year to which they pertain; or

(ii) Maintain files with the names of
children currently approved for free
meals through direct certification with
the supporting documentation, as spec-
ified in §245.6(b)(4) of this chapter,
which must be readily retrievable by
school. Documentation for direct cer-
tification must include information ob-
tained directly from the appropriate
State or local agency, or other appro-
priate individual, as specified by FNS,
that:

(A) A child in the Family, as defined
in §245.2 of this chapter, is receiving
benefits from SNAP, FDPIR or TANF,
as defined in §245.2 of this chapter; if
one child is receiving such benefits, all
children in that family are considered
to be directly certified;

(B) The child is a homeless child as
defined in §245.2 of this chapter;

(C) The child is a runaway child as
defined in §245.2 of this chapter;

(D) The child is a migrant child as
defined in §245.2 of this chapter; or

(E) The child is a Head Start child, as
defined in §245.2 of this chapter.

(15) Comply with the requirements of
the Department’s regulations respect-
ing nondiscrimination (7 CFR part 15).

(f) Nothing contained in this part
shall prevent the State Agency from
imposing additional requirements for
participation in the program which are
not inconsistent with the provisions of
this part.
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(g) Program evaluations. Local edu-
cational agencies, school food authori-
ties, schools, and contractors must co-
operate in studies and evaluations con-
ducted by or on behalf of the Depart-
ment, related to programs authorized
under the Richard B. Russell National
School Lunch Act and the Child Nutri-
tion Act of 1966.

(44 U.S.C. 3506; sec. 819, Pub. L. 97-35, 95 Stat.
533 (42 U.S.C. 1759a, 1773 and 1757); Pub. L. 79-
396, 60 Stat. 231 (42 U.S.C. 1751); Pub. L. 89-
647, 80 Stat. 885-890 (42 U.S.C. 1773); Pub. L.
91-248, 84 Stat. 207 (42 U.S.C. 1759))

[32 FR 34, Jan. 5, 1967]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §220.7, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§220.8 Nutrition standards and menu
planning approaches for breakfasts.

(a) What are the nutrition standards for
breakfasts for children age 2 and over?
School food authorities must ensure
that participating schools provide nu-
tritious and well-balanced breakfasts.
For children age 2 and over, breakfasts,
when averaged over a school week,
must meet the nutrition standards and
the appropriate nutrient and calorie
levels in this section. The nutrition
standards are:

(1) Provision of one-fourth of the
Recommended Dietary Allowances
(RDA) for protein, calcium, iron, vita-
min A and vitamin C in the appropriate
levels (see paragraphs (b), (c), (e)(1), or
(h) of this section);

(2) Provision of the breakfast energy
allowances (calories) for children in
the appropriate levels (see paragraphs
(b), (c), (e)(1), or (h) of this section);

(3) These applicable recommenda-
tions of the 1995 Dietary Guidelines for
Americans:

(i) Bat a variety of foods;

(ii) Limit total fat to 30 percent of
total calories;

(iii) Limit saturated fat to less than
10 percent of total calories;

(iv) Choose a diet low in cholesterol;

(v) Choose a diet with plenty of grain
products, vegetables, and fruits; and

(vi) Choose a diet moderate in salt
and sodium.

(4) These measures of compliance
with the applicable recommendations
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of the 1995 Dietary Guidelines for
Americans:

(i) Limit the percent of calories from
total fat to 30 percent of the actual
number of calories offered;

(ii) Limit the percent of calories
from saturated fat to less than 10 per-
cent of the actual number of calories
offered;

(iii) Reduce sodium and cholesterol
levels; and

(iv) Increase the level of dietary
fiber.

(5) School food authorities have sev-
eral ways to plan menus. The minimum
levels of nutrients and calories that
breakfasts must offer depends on the
menu planning approach used and the
age/grades served. The menu planning
approaches are:

(i) Nutrient standard menu planning
(see paragraphs (b) and (e) of this sec-
tion);

(ii) Assisted nutrient standard menu
planning (see paragraphs (b) and (f) of
this section);

(iii) Traditional food-based menu
planning (see paragraphs (c) and (g)(1)
of this section);

(iv) Enhanced food-based menu plan-
ning (see paragraphs (c¢) and (g)(2) of
this section); or

(v) Alternate menu planning as pro-
vided for in paragraph (h) of this sec-
tion.

(6) Schools must keep production and
menu records for the breakfasts they
produce. These records must show how
the breakfasts contribute to the re-
quired food components, food items or
menu items every day. In addition,
these records must show how the
breakfasts contribute to the nutrition
standards in paragraph (a) of this sec-
tion and the appropriate calorie and
nutrient levels (see paragraphs (c), (d)
or (h) of this section, depending on the
menu planning approach used) over the
school week. If applicable, schools or
school food authorities must maintain
nutritional analysis records to dem-
onstrate that breakfasts, when aver-
aged over each school week, meet:

(i) The nutrition standards provided
in paragraph (a) of this section; and

(ii) The nutrient and calorie levels
for children for each age or grade group
in accordance with paragraphs (b),
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(e)(1) of this section or developed under
paragraph (h) of this section.

(b) What are the levels for nutrients
and calories for breakfasts planned under

7 CFR Ch. 1l (1-1-12 Edition)

the nutrient standard or assisted nutrient
standard menu planning approaches? (1)
The required levels are:

MINIMUM NUTRIENT AND CALORIE LEVELS FOR SCHOOL BREAKFASTS
NUTRIENT STANDARD MENU PLANNING APPROACHES (SCHOOL WEEK AVERAGES)
MINIMUM REQUIREMENTS OPTIONAL

NUTRIENTS AND ENERGY ALLOWANCES PRESCHOOL GRADES K-12 GRADES 7-12
Energy allowances (calories) 388 554 618
Total fat (as a percentage of actual total food energy) ! 12 2
Saturated fat (as a percentage of actual total food 1 13 3
energy)

RDA for protein (g) 5 10 12
RDA for calcium (mg) 200 257 300
RDA for iron (mg) 2.5 3 3.4
RDA for Vitamin A (RE) 113 197 225
RDA for Vitamin C (mg) 11 13 14

' The Dietary Guidelines recommend that after 2 years of age “...children should gradually adopt a diet that, by about 5
years of age, contains no more than 30 percent of calories from fat.”

2 Not to exceed 30 percent over a school week
3 Less than 10 percent over a school week

(2) Optional levels are:

OPTIONAL MINIMUM NUTRIENT AND CALORIE LEVELS FOR SCHOOL BREAKFASTS
NUTRIENT STANDARD MENU PLANNING APPROACHES (SCHOOL WEEK AVERAGES)
NUTRIENTS AND ENERGY ALLOWANCES AGES 3-6 AGES 7-10 AGES 11- AGES 14
13 AND
ABOVE

Energy allowances (calories) 419 500 588 625
Total fat (as a percentage of actual total food energy) 1.2 2 2 2
Saturated fat (as a percentage of actual total food 1.3 3 3 3
energy)

RDA for protein (g) 5.5 7 11.25 12.5
RDA for calcium (mg) 200 200 300 300
RDA for iron (mg) 2.5 2.5 3.4 3.4
RDA for Vitamin A (RE) 119 175 225 225
RDA for Vitamin C (mg) 11.00 11.25 12.5 14.4

The Dietary Guidelines recommend that after 2 years of age “..

of age, contains no more than 30 percent of calories from fat.”
2 Not to exceed 30 percent over a school week
3 Less than 10 percent over a school week

(3) Schools may also develop a set of
nutrient and calorie levels for a school
week. These levels are customized for
the age groups of the children in the
particular school.

children should gradually adopt a diet that, by about 5 years

(c) What are the nutrient and calorie
levels for breakfasts planned under the
food-based menu planning approaches?—
(1) Traditional approach. For the tradi-
tional food-based menu planning ap-
proach, the required levels are:
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MINIMUM NUTRIENT AND CALORIE LEVELS FOR SCHOOL BREAKFASTS
TRADITIONAL FOOD-BASED MENU PLANNING APPROACH (SCHOOL WEEK AVERAGES)

NUTRIENTS AND ENERGY ALLOWANCES AGE 2 AGES 3,4,5 GRADES K-12
Energy allowances (calories) 325 388 554
Total fat (as a percentage of actual total food energy) 1 1 12
Saturated fat (as a percentage of actual total food 1 1 13
energy)

RDA for protein (g) 4 5 10
RDA for calcium (mg) 200 200 257
RDA for iron (mg) 2.5 2.5 3
RDA for Vitamin A (RE) 100 113 197
RDA for Vitamin C (mg) 10 11 13

"The Dietary Guidelines recommend that after 2 years of age “...children should gradually adopt a diet that, by about 5 years
of age, contains no more than 30 percent of calories from fat.”

2 Not to exceed 30 percent over a school week.
3 Less than 10 percent over a school week.

(2) Enhanced approach. For the enhanced food-based menu planning approach,

the required levels are:

MINIMUM NUTRIENT AND CALORIE LEVELS FOR SCHOOL BREAKFASTS
ENHANCED FOOD-BASED MENU PLANNING APPROACH (SCHOOL WEEK AVERAGES)
REQUIRED FOR OPTION FOR

NUTRIENTS AND ENERGY ALLOWANCES PRESCHOOL GRADES K-12 GRADES 7-12
Energy allowances (calories) 388 554 618
Total fat (as a percentage of actual total food 1 1.2 2
energy)

Saturated fat (as a percentage of actual total 1 .3 3
food energy)

RDA for protein (g) 5 10 12
RDA for calcium (mg) 200 257 300
RDA for iron (mg) 2.5 3 3.4
RDA for Vitamin A (RE) 113 197 225
RDA for Vitamin C (mg) 11 13 14

T he Dietary Guidelines recommend that after 2 years of age “...children should gradually adopt a diet that, by about 5 years

of age, contains no more than 30 percent of calories from fat.”

2 Not to exceed 30 percent over a school week.
3 Less than 10 percent over a school week.

(d) Exceptions and variations allowed
in reimbursable breakfasts—(1) Exceptions
for disability reasons. Schools must
make substitutions in breakfasts for
students who are considered to have a
disability under 7 CFR part 15b.3 and
whose disability restricts their diet.
Substitutions must be made on a case
by case basis only when supported by a
written statement of the need for sub-
stitutions that includes recommended
alternate foods, unless otherwise ex-
empted by FNS. Such statement must
be signed by a licensed physician.

(2) Ezxceptions for mnon-disability rea-
sons. Schools may make substitutions
for students without disabilities who
cannot consume the breakfast because
of medical or other special dietary
needs. Substitutions must be made on
a case by case basis only when sup-
ported by a written statement of the
need for substitutions that includes

recommended alternate foods, unless
otherwise exempted by FNS. Except
with respect to substitutions for fluid
milk, such statement must be signed
by a recognized medical authority.

(1) Milk substitutions for non-disability
reasons. Schools may make substi-
tutions for fluid milk for non-disabled
students who cannot consume fluid
milk due to medical or special dietary
needs. A school that selects this option
may offer the nondairy beverage(s) of
its choice, provided the beverage(s)
meet the nutritional standards estab-
lished in paragraph (i)(3) of this sec-
tion. Expenses incurred in providing
substitutions for fluid milk that exceed
program reimbursements must be paid
by the school food authority.

(i1) Requisites for milk substitutions. (A)
A school food authority must inform
the State agency if any of its schools
choose to offer fluid milk substitutes

105



§220.8

other than for students with disabil-
ities; and

(B) A medical authority or the stu-
dent’s parent or legal guardian must
submit a written request for a fluid
milk substitute, identifying the med-
ical or other special dietary need that
restricts the student’s diet.

(iii) Swubstitution approval. The ap-
proval for fluid milk substitution must
remain in effect until the medical au-
thority or the student’s parent or legal
guardian revokes such request in writ-
ing, or until such time as the school
changes its substitution policy for non-
disabled students.

(3) Variations for ethnic, religious, or
economic reasons. Schools should con-
sider ethnic and religious preferences
when planning and preparing break-
fasts. Variations on an experimental or
continuing basis in the food compo-
nents for the food-based menu planning
approaches in paragraph (g) may be al-
lowed by FNS. Any variations must be
nutritionally sound and needed to meet
ethnic, religious, or economic needs.

(4) Ezceptions for natural disasters. If
there is a natural disaster or other ca-
tastrophe, FNS may temporarily allow
schools to serve breakfasts for reim-
bursement that do not meet the re-
quirements in this section.

(e) What are the requirements for the
nutrient standard menu planning ap-
proach?—(1) Nutrient levels—(1) Adjusting
nutrient levels for young children.
Schools with children who are age 2
must at least meet the nutrition stand-
ards in paragraph (a) of this section
and the preschool nutrient and calorie
levels in paragraph (b)(1) of this sec-
tion over a school week. Schools may
also use the preschool nutrient and cal-
orie levels in paragraph (b)(2) of this
section or may calculate nutrient and
calorie levels for two year olds. FNS
has a method for calculating these lev-
els in menu planning guidance mate-
rials.

(ii) Minimum levels for nutrients.
Breakfasts must at least offer the nu-
trient and calorie levels for the re-
quired grade groups in the table in
paragraph (b)(1) of this section. Schools
may also offer breakfasts meeting the
nutrient and calorie levels for the age
groups in paragraph (b)(2) of this sec-
tion. If only one grade or age group is
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outside the established levels, schools
may follow the levels for the majority
of the children. Schools may also cus-
tomize the nutrient and calorie levels
for the children they serve. FNS has a
method for calculating these levels in
guidance materials for menu planning.

(2) Reimbursable breakfasts—(i) Con-
tents of a reimbursable breakfast. A reim-
bursable breakfast must include at
least three menu items. All menu
items or foods offered in a reimburs-
able breakfast contribute to the nutri-
tion standards in paragraph (a) of this
section and to the levels of nutrients
and calories that must be met in para-
graphs (c) or (e)(1) of this section. Un-
less offered as part of a menu item in a
reimbursable breakfast, foods of mini-
mal nutritional value (see appendix B
to part 220) are not included in the nu-
trient analysis. Reimbursable break-
fasts planned under the nutrient stand-
ard menu planning approach must
meet the nutrition standards in para-
graph (a) of this section and the appro-
priate nutrient and calorie levels in
paragraph (b) or (e)(1) of this section.

(ii) Offer versus serve. Schools must
offer at least three menu items. At
their option, school food authorities
may allow students to select only two
menu items and to decline a maximum
of one menu item. The price of a reim-
bursable breakfast does not change if
the student does not take a menu item
or requests smaller portions.

(3) Doing the analysis. Schools using
nutrient standard menu planning must
conduct the analysis on all menu items
and foods offered in a reimbursable
breakfast. The analysis is conducted
over a school week. Unless offered as
part of a menu item in a reimbursable
breakfast, foods of minimal nutritional
value (see appendix B to part 220) are
not included in the nutrient analysis.

(4) Software elements—({) The Child
Nutrition Database. The nutrient anal-
ysis is based on the Child Nutrition
Database. This database is part of the
software used to do a nutrient analysis.
Software companies or others devel-
oping systems for schools may contact
FNS for more information about the
database.

(ii) Software evaluation. FNS or an
FNS designee evaluates any nutrient
analysis software before it may be used
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in schools. FNS or its designee deter-
mines if the software, as submitted,
meets the minimum requirements. The
approval of software does not mean
that FNS or USDA endorses it. The
software must be able to do all func-
tions after the basic data is entered.
The required functions include weight-
ed averages and the optional combined
analysis of the lunch and breakfast
programs.

() Nutrient analysis procedures—(i)
Weighted averages. Schools must in-
clude all menu items and foods offered
in reimbursable breakfasts in the nu-
trient analysis. Menu items and foods
are included based on the portion sizes
and projected serving amounts. They
are also weighted based on their pro-
portionate contribution to the break-
fasts offered. This means that menu
items or foods more frequently offered
are weighted more heavily than those
not offered as frequently. Schools cal-
culate weighting as indicated by FNS
guidance and by the guidance provided
by the software. Through September
30, 2009, schools are not required to
conduct a weighted analysis.

(i1) Analyzed nutrients. The analysis
includes all menu items and foods of-
fered over a school week. The analysis
must determine the levels of: Calories,
protein, vitamin A, vitamin C, iron,
calcium, total fat, saturated fat, so-
dium, cholesterol and dietary fiber.

(iii) Combining the analysis of the
lunch and breakfast programs. At their
option, schools may combine the anal-
ysis of breakfasts offered under this
part and lunches offered under part 210
of this chapter. The analysis is done
proportionately to the levels of partici-
pation in each program based on FNS
guidance.

(6) Comparing the results of the nutri-
ent analysis. Once the procedures in
paragraph (i)(5) of this section are com-
pleted, schools must compare the re-
sults of the analysis to the appropriate
nutrient and calorie levels, by age/
grade groups, in paragraph (b) of this
section or those developed under para-
graph (e)(1) of this section. This com-
parison determines the school week’s
average. Schools must also make com-
parisons to the nutrition standards in
paragraph (a) of this section to deter-
mine how well they are meeting the
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nutrition standards over the school
week.

(7T) Adjustments to the menus. Once
schools know the results of the nutri-
ent analysis based on the procedures in
paragraphs (e)(5) and (e)(6) of this sec-
tion, they must adjust future menu cy-
cles to reflect production and how
often the menu items and foods are of-
fered. Schools may need to reanalyze
menus when the students’ selections
and, consequently, production levels
change. Schools may need to change
the menu items and foods offered given
the students’ selections and may need
to modify the recipes and other speci-
fications to make sure that the nutri-
tion standards in paragraph (a) and ei-
ther paragraph (b) or (e)(1) of this sec-
tion are met.

(8) Standardized recipes. If a school
follows the nutrient standard menu
planning approach, it must develop and
follow standardized recipes. A stand-
ardized recipe is a recipe that was test-
ed to provide an established yield and
quantity using the same ingredients
for both measurement and preparation
methods. Any standardized recipes de-
veloped by USDA/FNS are in the Child
Nutrition Database. If a school has its
own recipes, they must be standardized
and analyzed to determine the levels of
calories, nutrients, and dietary compo-
nents listed in paragraph (e)(5)(ii) of
this section. Schools must add any
local recipes to their local database as
outlined in FNS guidance.

(9) Processed foods. The Child Nutri-
tion Database includes a number of
processed foods. Schools may use pur-
chased processed foods and menu items
that are not in the Child Nutrition
Database. Schools or the State agency
must add any locally purchased proc-
essed foods and menu items to their
local database as outlined in FNS guid-
ance. Schools or State agencies must
obtain the levels of calories, nutrients,
and dietary components listed in para-
graph (e)(5)(ii) of this section.

(10) Menu substitutions. Schools may
need to substitute foods or menu items
in a menu that was already analyzed. If
the substitution(s) occurs more than
two weeks before the planned menu is
served, the school must reanalyze the
revised menu. If the substitution(s) oc-
curs two weeks or less before the

107



§220.8

planned menu is served, the school does
not need to do a reanalysis. However,
schools should always try to substitute
similar foods.

(11) Meeting the nutrition standards.
The school’s analysis shows whether
their menus are meeting the nutrition
standards in paragraph (a) of this sec-
tion and the appropriate levels of nu-
trients and calories in paragraph (b) of
this section or customized levels devel-
oped under paragraph (e)(1) of this sec-
tion. If the analysis shows that the
menu(s) are not meeting these stand-
ards, the school needs to take action to
make sure that the breakfasts meet
the nutrition standards and the cal-
orie, nutrient, and dietary component
levels. Actions may include technical
assistance and training and may be
taken by the State agency, the school
food authority or by the school as
needed.

(12) Other Child Nutrition Programs
and nutrient standard analysis menu
planning. School food authorities that
operate the Summer Food Service Pro-
gram (part 225 of this chapter) and/or
the Child and Adult Care Food Pro-
gram (part 226 of this chapter) may,
with State agency approval, prepare
breakfasts for these programs using
the nutrient standard menu planning
approach for children age two and over.
FNS has guidance on the levels of nu-
trient and calories for adult breakfasts
offered under the Child and Adult Care
Food Program.

(f) What are the requirements for the
assisted nutrient standard menu planning
approach?—(1) Definition of assisted nu-
trient standard menu planning. Some
school food authorities may not be able
to do all of the procedures necessary
for nutrient standard menu planning.
The assisted nutrient standard menu
planning approach provides schools
with menu cycles developed and ana-
lyzed by other sources. These sources
include the State agency, other
schools, consultants, or food service
management companies.

(2) Elements of assisted nutrient stand-
ard menu planning. School food authori-
ties using menu cycles developed under
assisted nutrient standard menu plan-
ning must follow the procedures in
paragraphs (e)(1) through (e)(10) of this
section. The menu cycles must also in-

7 CFR Ch. 1l (1-1-12 Edition)

corporate local food preferences and
accommodate local food service oper-
ations. The menu cycles must meet the
nutrition standards in paragraph (a) of
this section and meet the applicable
nutrient and calorie levels for nutrient
standard menu planning in paragraphs
(b) or (e)(1) of this section. The supplier
of the assisted nutrient standard menu
planning approach must also develop
and provide recipes, food product speci-
fications, and preparation techniques.
All of these components support the
nutrient analysis results of the menu
cycles used by the receiving school
food authorities.

(3) State agency approval. Prior to its
use, the State agency must approve the
initial menu cycle, recipes and other
specifications of the assisted nutrient
standard menu planning approach. The
State agency needs to make sure all
the steps required for nutrient analysis
were followed. School food authorities
may also ask the State agency for as-
sistance with implementation of their
assisted nutrient standard menu plan-
ning approach.

(4) Required adjustments. After the ini-
tial service of the menu cycle devel-
oped under the assisted nutrient stand-
ard menu planning approach, the nutri-
ent analysis must be reassessed and ap-
propriate adjustments made as dis-
cussed in paragraph (e)(7) of this sec-
tion.

(5) Final responsibility for meeting the
nutrition standards. The school food au-
thority using the assisted nutrient
standard menu planning approach re-
tains final responsibility for meeting
the nutrition standards in paragraph
(a) of this section and the applicable
calorie and nutrient levels in para-
graphs (b) or (e)(1) of this section.

(6) Adjustments to the menus. If the nu-
trient analysis shows that the break-
fasts offered are not meeting the nutri-
tion standards in paragraph (a) of this
section and the applicable calorie and
nutrient levels in paragraphs (b) or
(e)(1) of this section, the State agency,
school food authority or school must
take action to make sure the break-
fasts offered meet these requirements.
Actions needed include technical as-
sistance and training.

(7) Other Child Nutrition Programs and
assisted nutrient analysis menu planning.
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School food authorities that operate
the Summer Food Service Program
(part 225 of this chapter) and/or the
Child and Adult Care Food Program
(part 226 of this chapter) may, with
State agency approval, prepare break-
fasts for these programs using the as-
sisted nutrient standard menu plan-
ning approach for children age two and
over. FNS has guidance on the levels of
nutrients and calories for adult break-
fasts offered under the Child and Adult
Care Food Program.

(g) What are the requirements for the
food-based menu planning approaches?—
(1) Food items. There are two menu
planning approaches based on meal
patterns, not nutrient analysis. These
approaches are the traditional food-
based menu planning approach and the
enhanced food-based menu planning ap-
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proach. Schools using one of these ap-
proaches must offer these food items in
at least the portions required for var-
ious age/grade groups:

(i) A serving of fluid milk as a bev-
erage or on cereal or used partly for
both;

(ii) A serving of fruit or vegetable or
both, or full-strength fruit or vegetable
juice; and

(iii) Two servings from one of the fol-
lowing components or one serving from
each component:

(A) Grains/breads; and/or

(B) Meat/meat alternate.

(2) Quantities for the traditional food-
based menu planning approach. At a
minimum, schools must offer the food
items in the quantities specified for
the appropriate age/grade group in the
following table:

TRADITIONAL FOOD-BASED MENU PLANNING APPROACH-MEAL PATTERN FOR BREAKFASTS
FOOD COMPONENTS AND FOOD ITEMS AGES 1-2 AGES 3,4 AND 5 GRADES K-12
MILK (fluid) (as a beverage, on cereal or both) 4 fluid ounces 6 fluid ounces 8 fluid ounces
JUICE/FRUIT/VEGETABLE: Fruit and/or vegetable; or % cup % cup % cup
full-strength fruit juice or vegetable juice
SELECT ONE SERVING FROM EACH OF THE
FOLLOWING COMPONENTS, TWO FROM ONE
COMPONENT, OR AN EQUIVALENT COMBINATION:
GRAINS/BREADS :
Whole-grain or enriched bread % slice % slice 1 slice
Whole-grain or enriched biscuit, roll, muffin, etc. % serving % serving 1 serving
Whole-grain, enriched or fortified cereal % cup or 1/3 cup or % cup or
1/3 ounce % ounce 1 ounce
MEAT OR MEAT ALTERNATES:
Meat/poultry or fish % ounce % ounce 1 ounce
Alternate protein products’ ¥% ounce % ounce 1 ounce
Cheese % ounce % ounce 1 ounce
Large egg % Y% %
Peanut butter or other nut or seed butters 1 tablespoon 1 tablespoon 2 tablespoons
Cooked dry beans and peas 2 tablespoons 2 tablespoons 4 tablespoons
Nuts and/or seeds (as listed in program guidance)? % ounce % ounce 1 ounce
Yogurt, plain or flavored, unsweetened or 2 ounces or 2 ounces or 4 ounces or
sweetened % cup % cup % cup

T Must meet the requirements in appendix A of this part.

2 No more than 1 ounce of nuts and/or seeds may be served in any one breakfast.
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(3) Quantities for the enhanced food-
based menu planning approach. At a
minimum, schools must offer the food
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items in the quantities specified for
the appropriate age/grade group in the
following table:

ENHANCED FOOD-BASED MENU PLANNING APPROACH-MEAL PATTERN FOR BREAKFASTS
FOOD COMPONENTS AND FOOD ITEMS REQUIRED FOR OPTION FOR
AGES 1-2 PRESCHOOL GRADES K-12 | GRADES 7-12
Milk (fluid) (as a beverage, on cereal or both) 4 fluid 6 fluid ounces | 8 fluid ounces | 8 fluid ounces
ounces
JUICE/FRUIT/VEGETABLE: Fruit and/or % cup % cup % cup % cup
vegetable; or full-strength fruit juice or
vegetable juice
SELECT ONE SERVING FROM EACH OF THE
FOLLOWING COMPONENTS, TWO FROM
ONE COMPONENT OR AN EQUIVALENT
COMBINATION:
GRAINS/BREADS:
Whole-grain or enriched bread % slice % slice 1 slice 1 slice
Whole-grain or enriched biscuit, roll, % serving % serving 1 serving 1 serving
muffin, etc.
Whole-grain, enriched or fortified cereal % cup or 1/3 cup or % cup or % cup or
1/3 ounce % ounce 1 ounce 1 ounce
plus an additional
serving of one of
the Grains/Breads
above.
MEAT OR MEAT ALTERNATES:
Meat/poultry or fish % ounce % ounce 1 ounce 1 ounce
Alternate protein products’ % ounce % ounce 1 ounce 1 ounce
Cheese % ounce % ounce 1 ounce 1 ounce
Large egg Y% % % Y%
Peanut butter or other nut or seed butters | 1 tablespoon 1 tablespoon 2 tablespoons | 2 tablespoons
Cooked dry beans and peas 2 tablespoons | 2 tablespoons | 4 tablespoons | 4 tablespoons
Nuts and/or seeds (as listed in program % ounce % ounce 1 ounce 1 ounce
guidance) 2
Yogurt, plain or flavored, unsweetened or | 2 ounces or 2 ounces or 4 ounces or 4 ounces or
sweetened % cup Y cup % cup % cup

T Must meet the requirements in appendix A of this part.

2 No more than 1 ounce of nuts and/or seeds may be served in any one breakfast.

(4) Offer wversus serve. Hach school
must offer all four required food items
listed in paragraph (g)(1) of this sec-
tion. At the option of the school food
authority, each school may allow stu-
dents to refuse one food item from any
component. The refused food item may
be any of the four items offered to the
student. A student’s decision to accept
all four food items or to decline one of
the four food items must not affect the
charge for a reimbursable breakfast.

(5) Meal pattern exceptions for outlying
areas. Schools in American Samoa,
Puerto Rico and the Virgin Islands
may serve a starchy vegetable such as
yvams, plantains, or sweet potatoes to
meet the grain/bread requirement.

(h) What are the requirements for alter-
nate menu planning approaches?—(1)
Definition. Alternate menu planning ap-
proaches are those adopted or devel-
oped by school food authorities or
State agencies that differ from the
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standard approaches established in
paragraphs (e) through (g) of this sec-
tion.

(2) Use and approval of major changes
or new alternate approaches. Within the
guidelines established for developing
alternate menu planning approaches,
school food authorities or State agen-
cies may modify one of the established
menu planning approaches in para-
graphs (e) through (g) of this section or
may develop their own menu planning
approach. The alternate menu planning
approach must be available in writing
for review and monitoring purposes. No
formal plan is required; guidance mate-
rial, a handbook or protocol is suffi-
cient. As appropriate, the material
must address how the guidelines in
paragraph (h)(3) of this section are
met. A State agency that develops an
alternate approach that is exempt from
FNS approval under paragraph
(h)(2)(iii) of this section must notify
FNS in writing when implementing the
alternate approach.

(i) Approval of local level plans. Any
school food authority-developed menu
planning approach must have prior
State agency review and approval.

(ii) Approval of State agency plans. Un-
less exempt under paragraph (h)(2)(iii)
of this section, any State agency-devel-
oped menu planning approach must
have prior FNS approval.

(iii) State agency plans not subject to
approval. A State agency-developed
menu planning approach does not need
FNS approval if:

(A) Five or more school food authori-
ties in the State use it; and

(B) The State agency maintains on-
going oversight of the operation and
evaluation of the approach and makes
any needed adjustments to its policies
and procedures to ensure that the ap-
propriate guidelines in paragraph (h)(3)
of this section are met.

(3) Elements for major changes or new
approaches. Any alternate menu plan-
ning approach must:

(i) offer fluid milk, as provided in
paragraph (i) of this section;

(ii) include the procedures for offer
versus serve if the school food author-
ity chooses to implement the offer
versus serve option. Alternate ap-
proaches should follow the offer versus
serve procedures in paragraphs (e)(2)(ii)
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and (g)(4) of this section, as appro-
priate. If these requirements are not
followed, the approach must indicate:

(A) The affected age/grade groups;

(B) The number and type of items
(and, if applicable, the quantities for
the items) that constitute a reimburs-
able breakfast under offer versus serve;

(C) How such procedures will reduce
plate waste; and

(D) How a reasonable level of calories
and nutrients for the breakfast as
taken is provided.

(iii) Meet the Recommended Dietary
Allowances and breakfast energy al-
lowances (nutrient levels) and indicate
the age/grade groups served and how
the nutrient levels are met for those
age/grade groups;

(iv) Follow the requirements for com-
petitive foods in the definition of Foods
of minimal nutritional value in §220.2, in
§220.12 and in appendix B of this part;

(v) Follow the requirements for
counting food items and products to-
wards meeting the meal patterns.
These requirements are found in para-
graphs (g) and (i) of this section, in ap-
pendices A through C to this part, and
in instructions and guidance issued by
FNS. This only applies if the alternate
approach is a food-based menu plan-
ning approach.

(vi) Identify a reimbursable breakfast
at the point of service.

(A) To the extent possible, the proce-
dures provided in paragraph (e)(2)(i) of
this section for nutrient standard or
assisted nutrient standard menu plan-
ning approaches or for food-based menu
planning approaches provided in para-
graph (g) of this section must be fol-
lowed. Any instructions or guidance
issued by FNS that further defines the
elements of a reimbursable breakfast
must be followed when using the exist-
ing regulatory provisions.

(B) Any alternate approach that devi-
ates from the provisions in paragraph
(e)(2)(i) or paragraph (g) of this section
must indicate what constitutes a reim-
bursable breakfast, including the num-
ber and type of items (and, if applica-
ble, the quantities for the items) which
comprise the breakfast, and how a re-
imbursable breakfast is to be identified
at the point of service.

(vii) explain how the alternate menu
planning approach can be monitored
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under the applicable provisions of
§§210.18 and 210.19 of this chapter, in-
cluding a description of the records
that will be maintained to document
compliance with the program’s admin-
istrative and nutrition requirements.
However, if the procedures under
§210.19 of this chapter cannot be used
to monitor the alternate approach, a
description of review procedures which
will enable the State agency to assess
compliance with the nutrition stand-
ards in paragraphs (a)(1) through (a)(4)
of this section must be included; and

(viii) follow the requirements for
weighted analysis and for approved
software for nutrient standard menu
planning as required by paragraphs
(e)(4) and (e)(b) of this section unless a
State agency-developed approach
meets the criteria in paragraph
(h)(2)(iii) of this section. Through Sep-
tember 30, 2009, schools are not re-
quired to conduct a weighted analysis.

(i) What are the requirements for offer-
ing milk?—1) Serving milk. A serving of
milk as a beverage or on cereal or used
in part for each purpose must be of-
fered for breakfasts.

(2) Inadequate milk supply. If a school
cannot get a supply of milk, it can still
participate in the Program under the
following conditions:

(i) If emergency conditions tempo-
rarily prevent a school that normally
has a supply of fluid milk from obtain-
ing delivery of such milk, the State
agency may allow the school to serve
breakfasts during the emergency pe-
riod with an alternate form of milk or
without milk.

(ii) If a school is unable to obtain a
supply of any type of fluid milk on a
continuing basis, the State agency may
allow schools to substitute canned or
dry milk in the required quantities in
the preparation of breakfasts. In Alas-
ka, Hawaii, American Samoa, Guam,
Puerto Rico, and the Virgin Islands, if
a sufficient supply of fluid milk cannot
be obtained, ‘“‘milk’ includes reconsti-
tuted or recombined milk, or otherwise
as allowed by FNS through a written
exception.

(3) Milk substitutes. If a school chooses
to offer one or more substitutes for
fluid milk for non-disabled students
with medical or special dietary needs,
the nondairy beverage(s) must provide

7 CFR Ch. 1l (1-1-12 Edition)

the nutrients listed in the following
table. Milk substitutes must be for-
tified in accordance with fortification
guidelines issued by the Food and Drug
Administration. A school need only
offer the nondairy beverage(s) that it
has identified as allowable fluid milk
substitutes according to this paragraph

@HA).

Nutrient Per cup

Calcium 276 mg
Protein 8g.

Vitamin A 500 IU
Vitamin D 100 1U
Magnesium ..... 24 mg
Phosphorus . 222 mg
Potassium ....... 349 mg
Riboflavin 0.44 mg
Vitamin B-12 1.1 mcg

(j) What are the requirements for the in-
fant breakfast pattern?—(1) Feeding
breakfasts to infants. Breakfasts served
to infants ages birth through 11 months
must meet the requirements described
in paragraph (j)(4) of this section.
Foods included in the breakfast must
be of a texture and a consistency that
are appropriate for the age of the in-
fant being served. The foods must be
served during a span of time consistent
with the infant’s eating habits. For
those infants whose dietary needs are
more individualized, exceptions to the
meal pattern must be made in accord-
ance with the requirements found in
paragraph (d)(1) of this section.

(2) Breastmilk and iron-fortified for-
mula. Either breastmilk or iron-for-
tified infant formula, or portions of
both, must be served for the entire first
year. Meals containing breastmilk and
meals containing iron-fortified infant
formula supplied by the school are eli-
gible for reimbursement. However, in-
fant formula provided by a parent (or
guardian) and breastmilk fed directly
by the infant’s mother, during a visit
to the school, contribute to a reimburs-
able breakfast only when the school
supplies at least one component of the
infant’s meal.

(3) Solid foods. For infants ages 4
through 7 months, solid foods of an ap-
propriate texture and consistency are
required only when the infant is devel-
opmentally ready to accept them. The
school should consult with the infant’s
parent (or guardian) in making the de-
cision to introduce solid foods. Solid
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foods should be introduced one at a
time, on a gradual basis, with the in-
tent of ensuring the infant’s health and
nutritional well-being.

(4) Infant meal pattern. Infant break-
fasts must have, at a minimum, each of
the food components indicated, in the
amount that is appropriate for the in-
fant’s age. For some breastfed infants
who regularly consume less than the
minimum amount of breastmilk per
feeding, a serving of less than the min-
imum amount of breastmilk may be of-
fered. In these situations, additional
breastmilk must be offered if the in-
fant is still hungry. Breakfasts may in-
clude portions of breastmilk and iron-
fortified infant formula as long as the
total number of ounces meets, or ex-
ceeds, the minimum amount required
of this food component. Similarly, to
meet the component requirement for
vegetables and fruit, portions of both
may be served.

(i) Birth through 3 months. 4 to 6 fluid
ounces of breastmilk or iron-fortified
infant formula—only breastmilk or
iron-fortified formula is required to
meet the infant’s nutritional needs.

(ii) 4 through 7 months. Breastmilk or
iron-fortified formula is required.
Some infants may be developmentally
ready for solid foods of an appropriate
texture and consistency. Breakfasts
are reimbursable when schools provide
all of the components in the meal pat-
tern that the infant is developmentally
ready to accept.

(A) 4 to 8 fluid ounces of breastmilk
or iron-fortified infant formula; and

(B) 0 to 3 tablespoons of iron-fortified
dry infant cereal.

(iii) 8 through 11 months. Breastmilk
or iron-fortified formula and solid
foods of an appropriate texture and
consistency are required.

(A) 6 to 8 fluid ounces of breastmilk
or iron-fortified infant formula; and

(B) 2 to 4 tablespoons of iron-fortified
dry infant cereal; and

(C) 1 to 4 tablespoons of fruit or vege-
table.

(5) Infant meal pattern table. The min-
imum amounts of food components to
serve to infants, as described in para-
graph (j)(4) of this section, are:

§220.8
BREAKFAST PATTERN FOR INFANTS
Birth through 3 4 through 7 8 through 11
months months months

4-6 fluid ounces of

4-8 fluid ounces of

6-8 fluid ounces of

formula or formula or formula or
breastmilk 23, breastmilk 2:3; breastmilk 2:3;
and. and
0-3 tablespoons of | 2—4 tablespoons of
infant cereal 1-4. infant cereal ;
and

1-4 tablespoons of
fruit or vegetable
or both.

1Infant formula and dry infant cereal must be iron-fortified.

2Breastmilk or formula, or portions of both, may be served;
however, it is recommended that breastmilk be served in
place of formula from birth through 11 months.

3For some breastfed infants who regularly consume less
than the minimum amount of breastmilk per feeding, a serving
of less than the minimum amount of breastmilk may be of-
fered, with additional breastmilk offered if the infant is still
hufgn;erving of this component is required only when the in-
fant is developmentally ready to accept it.

(k) What about serving additional
foods? Schools may offer additional
foods with breakfasts to children over
one year of age.

(1) Must schools offer choices at break-
fast? FNS encourages schools to offer
children a selection of foods and menu
items at breakfast. Choices provide va-
riety and encourage consumption.
Schools may offer choices of reimburs-
able breakfasts or foods within a reim-
bursable breakfast. When a school of-
fers a selection of more than one type
of breakfast or when it offers a variety
of food components, menu items or
foods and milk for choice as a reim-
bursable breakfast, the school must
offer all children the same selection(s)
regardless of whether the child is eligi-
ble for free or reduced price breakfasts
or must pay the designated full price.
The school may establish different unit
prices for each type of breakfast of-
fered provided that the benefits made
available to children eligible for free or
reduced price breakfasts are not af-
fected.

(m) What must schools do about nutri-
tion disclosure? To the extent that
school food authorities identify foods
in a menu, or on the serving line or
through other available means of com-
municating with program participants,
school food authorities must identify
products or dishes containing more
than 30 parts fully hydrated alternate
protein products (as specified in appen-
dix A of this part) to less than 70 parts
beef, pork, poultry or seafood on an
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uncooked basis, in a manner which
does not characterize the product or
dish solely as beef, pork, poultry or
seafood. Additionally, FNS encourages
schools to inform the students, par-
ents, and the public about efforts they
are making to meet the nutrition
standards (see paragraph (a) of this sec-
tion) for school breakfasts.

[656 FR 26923, May 9, 2000, as amended at 65
FR 36317, June 8, 2000; 67 FR 36785, May 28,
2002; 69 FR 70874, Dec. 8, 2004; 72 FR 63792,
Nov. 13, 2007; 73 FR 52907, Sept. 12, 2008]

§220.9 Reimbursement payments.

(a) State agencies, or FNSRO’s where
applicable, shall make reimbursement
payments to schools only in connection
with breakfasts meeting the require-
ments of §220.8, and reported in accord-
ance with §220.11(b) of this part. School
Food Authorities shall plan for and
prepare breakfasts on the basis of par-
ticipation trends, with the objective of
providing one breakfast per child per
day. Production and participation
records shall be maintained to dem-
onstrate positive action toward this
objective. In recognition of the fluctua-
tion in participation levels which
makes it difficult to precisely estimate
the number of breakfasts needed and to
reduce the resultant waste, any excess
breakfasts that are prepared may be
served to eligible children and may be
claimed for reimbursement unless the
State agency, or FNSRO where applica-
ble, determines that the School Food
Authority has failed to plan and pre-
pare breakfasts with the objective of
providing one breakfast per child per
day. In no event shall the School Food
Authority claim reimbursement for
free and reduced price breakfasts in ex-
cess of the number of children approved
for free and reduced price meals.

(b) The rates of reimbursement 