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Office of Personnel Management

FERS means the Federal Employees
Retirement System as described in
chapter 84 of title 5, United States
Code.

Former spouse means a former spouse
as defined in §838.103 or §838.1003 of this
chapter.

Member means a Member of Congress
as defined in section 2106 of title 5,
United States Code.

OPM means the Office of Personnel
Management.

Qualifying court order means a court
order acceptable for processing as de-
fined in §838.103 of this chapter or a
qualifying court order as defined in
§838.1003 of this chapter.

Social security means coverage under
the Old Age, Survivors, and Disability
Insurance programs of the Social Secu-
rity Act.

[62 FR 19235, May 21, 1987, as amended at 57
FR 33599, July 29, 1992]

Subpart B—Elections

§846.201 Elections to become subject
to FERS.

(a) Employees and Members subject to
CSRS on June 30, 1987. An individual
who, on June 30, 1987, is employed in
the Federal service or is a Member and
who is covered by CSRS may elect to
become subject to FERS. An election
under this paragraph may not be made
before July 1, 1987, or after December
31, 19817.

(b)(1) Separated employees who are re-
employed. A former employee who, after
June 30, 1987, becomes reemployed and
subject to CSRS may elect, during the
6-month period beginning on the date
he or she becomes subject to CSRS, to
become subject to FERS, except that
an employee serving under an interim
appointment under the authority of
§772.102 of this chapter is not eligible
to elect to become subject to FERS.

(2) Separated employees who are em-
ployed with the District of Columbia Fi-
nancial Management and Assistance Au-
thority (Authority). A former employee
who becomes employed with the Au-
thority and subject to CSRS may elect,
during the 6-month period beginning on
the date he or she becomes subject to
CSRS, to become subject to FERS, ex-
cept that an employee serving under an
interim appointment under the author-

§846.201

ity of §772.102 of this chapter is not eli-
gible to elect to become subject to
FERS.

(c) Employees and Members not subject
to CSRS. (1) An employee or Member
who is excluded from FERS coverage
on January 1, 1987, by §842.104 (d) or (f)
of this chapter and who, on December
31, 1986, is not subject to CSRS may
elect to become subject to FERS. An
election under this paragraph (c)(1)
may not be made before July 1, 1987, or
after December 31, 1987.

(2) An employee who, on June 30,
1987, is not covered by CSRS, but later
becomes so covered, may elect to be-
come subject to FERS. An election
under this paragraph (c)(2) must be
made during the 6-month period begin-
ning on the date he or she becomes sub-
ject to CSRS.

(3) An employee who would be subject
to CSRS except for the exclusions in
§831.201 of this chapter, but is not ex-
cluded from FERS by 5 U.S.C. 8401 nor
by §842.105 of this chapter, is deemed
eligible to make an election of FERS
coverage under this section. An elec-
tion under this paragraph (c)(3) must
be made during the period beginning
July 1, 1987, and ending December 31,
1987, or, if later, during the 6-month pe-
riod beginning on the date the employ-
ment described in this paragraph (c)(3)
begins.

(d) Exceptions. (1) An individual who
is an employee of the government of
the District of Columbia may not elect
to become subject to FERS except an
individual so employed who is covered
by CSRS and eligible for FERS cov-
erage by operation of section 11246 of
Pub. L. 105-33, 111 Stat. 251, or section
7(e) of Pub. L. 105-274, 112 Stat. 2419.

(2) A Member who has irrevocably
elected, by written notice to the offi-
cial by whom the Member is paid, not
to participate in FERS may not elect
to become subject to FERS during the
same continuous period of service.

(3) An employee or reemployed annu-
itant whose appointment is excluded
from FERS coverage by law or regula-
tion may not become subject to FERS
by reason of an election under this sec-
tion except as specified in paragraph
(c) of this section or as otherwise pro-
vided by law.
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(4) An election under this section
may not be made by an individual who
is ineligible for social security cov-
erage.

(e) Effective date. An election made
under this section is effective with the
first pay period beginning after the
date the election is properly filed with
the employing office.

(f) Irrevocability. An election made
under this section is irrevocable.

[62 FR 19235, May 21, 1987, as amended at 57
FR 3714, Jan. 31, 1992; 61 FR 58459, Nov. 15,
1996; 62 FR 50997, Sept. 30, 1997; 64 FR 15289,
Mar. 31, 1999]

§846.202 Condition for making an
election.

(a) An election under §846.102 of this
part may not become effective unless
the election is made with the written
consent of any former spouse(s) enti-
tled to benefits under subpart F of part
831 of this chapter or part 838 of this
chapter. As ©provided in section
301(d)(2)(A) of the FERS Act of 1986,
this section applies only if OPM has
been duly notified concerning any
qualifying court order and has received
the documentation required in §838.211,
§838.721, or §838.1005 of this chapter.
This section does not apply with re-
spect to a former spouse who has
ceased to be so entitled because of re-
marrying before age 55.

(b) OPM may waive the requirement
of paragraph (a) of this section upon a
showing that the former spouse’s
whereabouts cannot be determined. A
request for waiver on this basis must
be accompanied by—

(1) A judicial or administrative deter-
mination that the former spouse’s
whereabouts cannot be determined; or

(2)(i) Affidavits by the employee or
Member and two other persons, at least
one of whom is not related to the em-
ployee or Member, attesting to the in-
ability to locate the former spouse and
stating the efforts made to locate the
spouse; and

(ii) Documentary corroboration such
as newspaper reports about the former
spouse’s disappearance.

(c) OPM may waive the requirement
of paragraph (a) of this section based
on exceptional circumstances if the
employee or Member presents a judi-
cial determination regarding the

5 CFR Ch. | (1-1-12 Edition)

former spouse that would warrant
waiver of the consent requirement
based on exceptional circumstances.

(d)(1) OPM shall, upon application of
an individual, grant an extension for
such individual to make an election
under §846.201 of this part, if the indi-
vidual—

(i) Files an application for the exten-
sion with OPM before the end of the pe-
riod during which the individual would
otherwise be eligible to make the elec-
tion; and

(ii) Demonstrates to OPM’s satisfac-
tion that the extension is needed to se-
cure the modification of a decree of di-
vorce or annulment (or court ordered
or court-approved property settlement
incident to any such decree) on file at
OPM in order to satisfy the consent re-
quirement under paragraph (a) of this
section.

(2) The application for extension is
deemed to be filed with OPM on the
date it is received in the employing of-
fice.

(3) An extension granted under this
paragraph expires 6 months after the
date it was granted. OPM may grant
one further extension upon application
by the individual seeking to make an
election of FERS coverage.

(e) An electing individual who has a
former spouse who may be entitled to
benefits as described in paragraph (a)
of this section must submit with the
election either—

(1) The consent of the former spouse
in a form prescribed by OPM,

(2) A request for an extension as de-
scribed in paragraph (f) of this section,

(3) A request for a waiver of the con-
sent requirement and the documenta-
tion to support the request as described
in paragraph (d) or (e) of this section,
or

(4) A request for a determination as
to whether a qualifying court order as
described in paragraph (a) of this sec-
tion is on file with OPM.

(f) The request for waiver or exten-
sion described in paragraphs (b), (c),
and (d) of this section must be in a
form prescribed by OPM. The employ-
ing office must forward the request to
OPM promptly.

(g) If OPM does not have a copy of a
qualifying court order in its possession,
OPM'’s notice to the agency that it has
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no qualifying court order is deemed to
complete the individual’s election of
FERS, which becomes effective with
the first pay period after the employ-
ing office receives OPM’s notification.

(h) If OPM has a copy of a qualifying
court order, OPM will notify both the
individual and the employing agency of
its determination regarding a request
for extension.

(i) If OPM has a copy of a qualifying
court order in its possession and grants
a waiver of the requirement of para-
graph (a) of this section, OPM will no-
tify both the individual and the em-
ploying office of its decision. OPM’s
notice to the employing office is
deemed to complete the individual’s
election, which becomes effective with
the first pay period after the employ-
ing office receives OPM’s notice that
the waiver is granted.

[62 FR 19235, May 21, 1987, as amended at 57
FR 33599, July 29, 1992]

§846.203 Agency responsibilities.

(a) Employing offices must distribute
the election forms provided by OPM to
each eligible individual, including all
individuals in a nonduty status.

(b) An employing office must obtain
documentation of the individual’s re-
ceipt of the election form specified in
paragraph (a) of this section and retain
the documentation permanently in the
individual’s official personnel folder (or
the equivalent). Acceptable docu-
mentation includes—

(1) A statement of receipt signed by
the individual, or

(2) A signed postal return receipt
showing that the election form was re-
ceived at the individual’s address.

§846.204 Belated elections and correc-
tion of administrative errors.

(a) Belated elections. On determina-
tion by an employing office that the
FERS transfer handbook issued by
OPM was not available to an individual
in a timely manner or an individual
was unable, for cause beyond his or her
control, to elect FERS coverage within
the prescribed time limit, the employ-
ing office may, within 6 months after
the expiration of the individual’s op-
portunity to elect FERS coverage
under §846.201, accept the individual’s
election of FERS coverage.

§846.204

(b)(A) Correction of administrative er-
rors related to election. During the 6-
month period after the expiration of an
individual’s opportunity to elect FERS
coverage under §846.201, the employing
office may make prospective correc-
tions of administrative errors regard-
ing an individual’s opportunity to elect
FERS coverage, including failure to
provide the election form specified in
§846.203(a) to an individual.

(2)(i) Erroneous FERS coverage for a
period of less than 3 years of service. For
an employee, separated employee, or
retiree whose employing agency erro-
neously determined that the individual
was covered by FERS during the period
under §846.201 when the individual was
eligible to elect FERS, and the employ-
ing agency should have placed the indi-
vidual in CSRS, CSRS Offset, or Social
Security-Only, under conditions that
would have included an opportunity to
elect FERS coverage, and the em-
ployee, separated employee, or retiree
remained in FERS for less than 3 years
of service, the employee, separated em-
ployee, or retiree is deemed to have
elected FERS coverage and the indi-
vidual will remain covered by FERS,
unless the individual declines under
paragraph (b)(2)(ii) of this section to be
covered by FERS.

(ii)(A) The employing agency must
provide written notice to each indi-
vidual who is deemed to have elected
FERS under paragraph (b)(2)(i) of this
section that the individual may, within
60 days after receiving the notice, de-
cline to be deemed to have transferred
to FERS.

(B) If the individual dies during the
election period established by para-
graphs (b)(2)(ii) (A) and (C) of this sec-
tion, the right of election under para-
graph (b)(2)(i) of this section may be
exercised by any person who would be
entitled to receive a current spouse
survivor annuity or a former spouse
survivor annuity under CSRS (or CSRS
Offset), if any, if the error had not oc-
curred (the election by any one such
current or former spouse not to have
the election of FERS coverage deemed
is controlling); otherwise, by the indi-
vidual or individuals entitled to re-
ceive the lump-sum credit under CSRS
(or CSRS Offset) if the error had not
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occurred (the election by any indi-
vidual entitled to a share of the lump-
sum credit not to have the election of
FERS coverage deemed is controlling).
The time limit for making an election
under this paragraph is 60 days after
the date of the agency’s notice to the
individual (survivor) of the election
right.

(C) The agency may waive the 60-day
time limit under paragraphs (b)(2)(ii)
(A) and (B) of this section if the indi-
vidual (if living, otherwise the appro-
priate survivor) exercised due diligence
in making the election but was pre-
vented by circumstances beyond his or
her control from making the election
within the time limit. An agency deci-
sion not to waive the time limit under
this paragraph must include notice to
the individual of the individual’s right
to request OPM to reconsider the de-
nial of the waiver of the time limit.
OPM’s reconsideration decision on de-
nial of a waiver of the time limit will
notify the individual of the right to ap-
peal to the Merit Systems Protection
Board under chapter II of this title.

(iii) The employing agency must doc-
ument the individual’s records to re-
flect his or her decision concerning re-
tirement coverage.

(c) OPM’s reconsideration. An agency
decision concerning an individual’s op-
portunity to elect FERS coverage or
the effective date of an election of
FERS coverage is subject to reconsid-
eration by OPM under §846.205.

(d) Correction of other administrative
errors. Failure to begin employee de-
ductions and Government contribu-
tions on the effective date of coverage
must be corrected in accordance with
§841.505 of this chapter.

(e) Errors lasting for at least 3 years of
service. For an employee, separated em-
ployee, or retiree whose employing
agency erroneously determined that
the individual was covered by FERS
during the period under §846.201 of this
chapter when the individual was eligi-
ble to elect FERS and the individual
remained in FERS for at least 3 years
of service, the error is corrected in ac-
cordance with part 839 of this chapter.

[62 FR 19235, May 21, 1987, as amended at 58
FR 47822, Sept. 13, 1993; 66 FR 15618, Mar. 19,
2001]
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§ 846.205
rights.

(a) Who may file. An individual may
request OPM to reconsider a decision of
an employing office affecting his or her
election of coverage under FERS. A re-
quest for reconsideration of a decision
by OPM regarding extension of the
time limit or a waiver under §846.202 or
refunds under §846.401 must be made in
accordance with §841.305 of this chap-
ter.

(b) Reconsideration. A request for re-
consideration of an agency decision
must be filed within the time limit
given in paragraph (c) of this section. A
request for reconsideration must be
made in writing and must include the
claimant’s name, address, date of birth,
and the reason for the request.

(c) Time limit. A request for reconsid-
eration of an agency decision must be
filed within 30 calendar days from the
date of the agency’s decision stating
the right to reconsideration. OPM may
extend the time limit on filing when a
person shows that he or she was not no-
tified of the time limit and was not
otherwise aware of it, or that he or she
was prevented by circumstances be-
yond his or her control from making
the request within the time limit.

(d) OPM’s decision. After reconsider-
ation, OPM issues its final decision in
writing, setting forth its findings and
conclusions.

(e) Appeals to MSPB. A person whose
rights or interests under this part are
affected by OPM’s decision under para-
graph (d) of this section may request
the Merit Systems Protection Board
(MSPB) to review such decision in ac-
cord with procedures prescribed by
MSPB.

Reconsideration and appeal

Subpart C—Effect of an Election
To Become Subject to FERS

§846.301 General rules.

(a) An individual who becomes cov-
ered by FERS as a result of an election
under §846.201 is subject to the provi-
sions of chapter 84 of title 5, United
States Code and parts 841 through 845
of this chapter, except as provided in
this part.

(b) Civilian service performed before
the effective date of the election under

380



		Superintendent of Documents
	2012-02-22T06:36:38-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




