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(2) An employee in a bargaining unit
covered by a negotiated grievance pro-
cedure that does not exclude this mat-
ter must use the negotiated grievance
procedure.

(3) An employee to whom paragraph
(b)(2) of this section does not apply is
entitled to appeal to the Merit Systems
Protection Board under the provisions
of the Board’s regulations. The agency
must comply with the provisions of
§1201.21 of this title.
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Subpart A—General Provisions

§353.101 Scope.

The rights and obligations of employ-
ees and agencies in connection with
leaves of absence or restoration to duty
following uniformed service under 38
U.S.C. 4301 et. seq., and restoration
under 5 U.S.C. 8151 for employees who
sustain compensable injuries, are sub-
ject to the provisions of this part. Sub-
part A covers those provisions that are
common to both of the above groups of
employees. Subpart B deals with provi-
sions that apply just to uniformed
service and subpart C covers provisions
that pertain just to injured employees.

§353.102 Definitions.

In this part:

Agency means.

(1) With respect to restoration fol-
lowing a compensable injury, any de-
partment, independent establishment,
agency, or corporation in the executive
branch, including the U.S. Postal Serv-
ice and the Postal Rate Commission,
and any agency in the legislative or ju-
dicial branch; and

(2) With respect to uniformed service,
an executive agency as defined in 5
U.S.C. 105 (other than an intelligence
agency referred to in b5 TU.S.C.
2302(a)(2)(C)(ii), including the TU.S.
Postal Service and Postal Rate Com-
mission, a nonappropriated fund in-
strumentality of the United States, or
a military department as defined in 5
U.S.C. 102. In the case of a National
Guard technician employed under 32
U.S.C. 709, the employing agency is the
adjutant general of the State in which
the technician is employed.

Fully recovered means compensation
payments have been terminated on the
basis that the employee is able to per-
form all the duties of the position he or
she left or an equivalent one.

Injury means a compensable injury
sustained under the provisions of 5
U.S.C. chapter 81, subchapter 1, and in-
cludes, in addition to accidental injury,
a disease proximately caused by the
employment.

Leave of absence means military
leave, annual leave, without pay
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(LWOP), furlough, continuation of pay,
or any combination of these.

Military leave means paid leave pro-
vided to Reservists and members of the
National Guard under 5 U.S.C. 6323.

Notice means any written or verbal
notification of an obligation or inten-
tion to perform service in the uni-
formed services provided to an agency
by the employee performing the service
or by the uniformed service in which
the service is to be performed.

Partially recovered means an injured
employee, though not ready to resume
the full range of his or her regular du-
ties, has recovered sufficiently to re-
turn to part-time or light duty or to
another position with less demanding
physical requirements. Ordinarily, it is
expected that a partially recovered em-
ployee will fully recover eventually.

Physically disqualified means that:

(1)(i) For medical reasons the em-
ployee is unable to perform the duties
of the position formerly held or an
equivalent one, or

(ii) There is a medical reason to re-
strict the individual from some or all
essential duties because of possible in-
capacitation (for example, a seizure) or
because of risk of health impairment
(such as further exposure to a toxic
substance for an individual who has al-
ready shown the effects of such expo-
sure).

(2) The condition is considered per-
manent with little likelihood for im-
provement or recovery.

Reasonable efforts in the case of ac-
tions required by an agency for a per-
son returning from uniformed service
means actions, including training, that
do not place an undue hardship on the
agency.

Service in the uniformed services means
the performance of duty on a voluntary
or involuntary basis in a uniformed
service under competent authority and
includes active duty, active duty for
training, initial active duty for train-
ing, inactive duty training, full-time
National Guard duty, and a period for
which a person is absent from employ-
ment for the purpose of examination to
determine fitness to perform such
duty.

Status means the particular at-
tributes of a specific position. This in-
cludes the rank or responsibility of the

§353.103

position, its duties, working condi-
tions, pay, tenure, and seniority.

Undue hardship means actions taken
by an agency requiring significant dif-
ficulty or expense, when considered in
light of—

(1) The nature and cost of actions
needed under this part;

(2) The overall financial resources of
the facility involved in taking the ac-
tion; the number of persons employed
at the facility; the effect on expenses
and resources, or the impact otherwise
of the action on the operation of the fa-
cility; and

(3) The overall size of the agency
with respect to the number of employ-
ees, the number, type, and location of
its facilities and type of operations, in-
cluding composition, structure, and
functions of the work force.

Uniformed services means the Armed
Forces, the Army National Guard and
the Air National Guard when engaged
in active duty for training, inactive
duty training, or full-time National
Guard duty, the Commissioned Corps of
the Public Health Service, and any
other category of persons designated
by the President in time of war or
emergency.

§353.103 Persons covered.

(a) The provisions of this part per-
taining to the uniformed services cover
each agency employee who enters into
such service regardless of whether the
employee 1is located in the United
States or overseas. However, an em-
ployee serving under a time-limited ap-
pointment completes any unexpired
portion of his or her appointment upon
return from uniformed service.

(b) The provisions of this part con-
cerning employee injury cover a civil
officer or employee in any branch of
the Government of the United States,
including an officer or employee of an
instrumentally wholly owned by the
United States, who was separated or
furloughed from an appointment with-
out time limitation, or from a tem-
porary appointment pending establish-
ment of a register (TAPER) as a result
of a compensable injury; but do not in-
clude—

(1) A commissioned officer of the
Regular Corps of the Public Health
Service;
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§353.104

(2) A commissioned officer of the Re-
serve Corps of the Public Health Serv-
ice on active duty; or

(3) A commissioned officer of the Na-
tional Oceanic and Atmospheric Ad-
ministration.

[60 FR 45652, Sept. 1, 1995, as amended at 64
FR 31487, June 11, 1999]

§353.104 Notification of rights and ob-
ligations.

When an agency separates, grants a
leave of absence, restores or fails to re-
store an employee because of uni-
formed service or compensable injury,
it shall notify the employee of his or
her rights, obligations, and benefits re-
lating to Government employment, in-
cluding any appeal and grievance
rights. However, regardless of notifica-
tion, an employee is still required to
exercise due diligence in ascertaining
his or her rights, and to seek reemploy-
ment within the time limits provided
by chapter 43 of title 38, United States
Code, for restoration after uniformed
service, or as soon as he or she is able
after a compensable injury.

§353.105 Maintenance of records.

Each agency shall identify the posi-
tion vacated by an employee who is in-
jured or leaves to enter uniformed serv-
ice. It shall also maintain the nec-
essary records to ensure that all such
employees are preserved the rights and
benefits granted by law and this part.

§353.106 Personnel actions during em-
ployee’s absence.

(a) An employee absent because of
service in the uniformed services is to
be carried on leave without pay unless
the employee elects to use other leave
or freely and knowingly provides writ-
ten notice of intent not to return to a
position of employment with the agen-
cy, in which case the employee can be
separated. (NOTE: A separation under
this provision affects only the employ-
ee’s seniority while gone; it does not
affect his or her restoration rights.)

(b) An employee absent because of
compensable injury may be carried on
leave without pay or separated unless
the employee elects to use sick or an-
nual leave.

(c) Agency promotion plans must
provide a mechanism by which employ-

5 CFR Ch. | (1-1-12 Edition)

ees who are absent because of compen-
sable injury or uniformed service can
be considered for promotion. In addi-
tion, agencies have an obligation to
consider employees absent on military
duty for any incident or advantage of
employment that they may have been
entitled to had they not been absent.
This is determined by:

(1) Considering whether the ‘‘incident
or advantage’ is one generally granted
to all employees in that workplace and
whether it was denied solely because of
absence for military service;

(2) Considering whether the person
absent on military duty was treated
the same as if the person had remained
at work; and

(3) Considering whether it was rea-
sonably certain that the benefit would
have accrued to the employee but for
the absence for military service.

[60 FR 45652, Sept. 1, 1995, as amended at 64
FR 31487, June 11, 1999]

§353.107 Service credit upon reem-
ployment.

Upon reemployment, an employee ab-
sent because of uniformed service or
compensable injury is generally enti-
tled to be treated as though he or she
had never left. This means that a per-
son who is reemployed following uni-
formed service or full recovery from
compensable injury receives credit for
the entire period of the absence for
purposes of rights and benefits based
upon seniority and length of service,
including within-grade increases, ca-
reer tenure, completion of probation,
leave rate accrual, and severance pay.

§353.108 Effect of performance and
conduct on restoration rights.

The laws covered by this part do not
permit an agency to circumvent the
protections afforded by other laws to
employees who face the involuntary
loss of their positions. Thus, an em-
ployee may not be denied restoration
rights because of poor performance or
conduct that occurred prior to the em-
ployee’s departure for compensable in-
jury or uniformed service. However,
separation for cause that is substan-
tially unrelated to the injury or to the
performance of uniformed service ne-
gates restoration rights. Additionally,
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if during the period of injury or uni-
formed service the employee’s conduct
is such that it would disqualify him or
her for employment under OPM or
agency regulations, restoration rights
may be denied.

§353.109 Transfer of function to an-
other agency.

If the function of an employee absent
because of uniformed service or com-
pensable injury is transferred to an-
other agency, and if the employee
would have been transferred with the
function under part 351 of this chapter
had he or she not been absent, the em-
ployee is entitled to be placed in a po-
sition in the gaining agency that is
equivalent to the one he or she left. It
shall also assume the obligation to re-
store the employee in accordance with
law and this part.

§353.110 OPM placement assistance.

(a) Employee returning from uniformed
service. (1) OPM will offer placement in
the executive branch to the following
categories of employees upon notifica-
tion by the agency and application by
the employee: (Such notification
should be sent to the Associate Direc-
tor for Employment, OPM, 1900 E
Street, NW., Washington, DC 20415.)

(i) Executive branch employees
(other than an employee of an intel-
ligence agency) when OPM determines
that:

(A) their agencies no longer exist and
the functions have not been trans-
ferred, or;

(B) it is otherwise impossible or un-
reasonable for their former agencies to
place them;

(ii) Legislative and judicial branch
employees when their employers deter-
mine that it is impossible or unreason-
able to reemploy them;

(iii) National Guard technicians when
the Adjutant General of a State deter-
mines that it is impossible or unrea-
sonable to reemploy a technician oth-
erwise eligible for restoration under 38
U.S.C. 4304 and 4312 (pertaining to char-
acter and length of service), and the
technician is a noncareer military
member who was separated
invountarily from the Guard for rea-
sons beyond his or her control; and

§353.201

(iv) Employees of the intelligence
agencies (defined in 5 U.S.C.
2302(a)(2)(C)(ii)) when their agencies de-
termine that it is impossible or unrea-
sonable to reemploy them.

(2) OPM will determine if a vacant
position equivalent (in terms of pay,
grade, and status) to the one the indi-
vidual left exists, for which the indi-
vidual is qualified, in the commuting
area in which he or she was employed
immediately before entering the uni-
formed services. If such a vacancy ex-
ists, OPM will order the agency to
place the individual. If no such position
is available, the individual may elect
to be placed in a lesser position in the
commuting area, or OPM will attempt
to place the individual in an equivalent
position in another geographic location
determined by OPM. If the individual
declines an offer of equivalent employ-
ment, he or she has no further restora-
tion rights.

(b) Employee returning from compen-
sable injury. OPM will provide place-
ment assistance to an employee with
restoration rights in the executive, leg-
islative, or judicial branches who can-
not be placed in his or her former agen-
cy and who either has competitive sta-
tus or is eligible to acquire it under 5
U.S.C. 3304(C). If the employee’s agency
is abolished and its functions are not
transferred, or it is not possible for the
employee to be restored in his or her
former agency, the employee is eligible
for placement assistance under the
Interagency Career Transition Assist-
ance Plan (ICTAP) under part 330, sub-
part G, of this chapter. This paragraph
does not apply to an employee serving
under a temporary appointment pend-
ing establishment of a register
(TAPER).

[60 FR 45652, Sept. 1, 1995, as amended at 64
FR 31487, June 11, 1999; 66 FR 29897, June 4,
2001]

Subpart B—Uniformed Service

§353.201 Introduction.

The Uniformed Services Employment
and Reemployment Rights Act of 1994
revised and strengthened the existing
Veterans’ Reemployment Rights law,
made the Department of Labor respon-
sible for investigating employee com-
plaints, required OPM to place certain
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§353.202

returning employees in other agencies,
established a separate restoration
rights program for employees of the in-
telligence agencies, and altered the ap-
peals rights process. The new law ap-
plies to persons exercising restoration
rights on or after December 12, 1994.

§353.202 Discrimination and acts of
reprisal prohibited.

A person who seeks or holds a posi-
tion in the Executive branch may not
be denied hiring, retention in employ-
ment, or any other incident or advan-
tage of employment because of any ap-
plication, membership, or service in
the uniformed services. Furthermore,
an agency may not take any reprisal
against an employee for taking any ac-
tion to enforce a protection, assist or
participate in an investigation, or exer-
cise any right provided for under chap-
ter 43 of title 38, United States Code.

§353.203 Length of service.

(a) Counting service after the effective
date of USERRA (12/12/94). To be enti-
tled to restoration rights under this
part, cumulative service in the uni-
formed services while employed by the
Federal Government may not exceed 5
years. However, the 5-year period does
not include any service—

(1) That is required beyond 5 years to
complete an initial period of obligated
service;

(2) During which the individual was
unable to obtain orders releasing him
or her from service in the uniformed
services before expiration of the 5-year
period, and such inability was through
no fault of the individual;

(3) Performed as required pursuant to
10 U.S.C. 10147, under 32 U.S.C. 502(a) or
503, or to fulfill additional training re-
quirements determined and certified in
writing by the Secretary of the mili-
tary department concerned to be nec-
essary for professional development or
for completion of skill training or re-
training;

(4) Performed by a member of a uni-
formed service who is:

(i) Ordered to or retained on active
duty under sections 12301(a), 12301(g),
12302, 12304, 12305, or 688 of title 10,
United States Code, or under 14 U.S.C.
331, 332, 359, 360, 367, or 712;

5 CFR Ch. | (1-1-12 Edition)

(ii) Ordered to or retained on active
duty (other than for training) under
any provision of law during a war or
during a national emergency declared
by the President or the Congress, as de-
termined by the Secretary concerned.

(iii) Ordered to active duty (other
than for training) in support, as deter-
mined by the Secretary of the military
department concerned, of an oper-
ational mission for which personnel
have been ordered to active duty under
10 U.S.C. 12304;

(iv) Ordered to active duty in sup-
port, as determined by the Secretary of
the military department concerned, of
a critical mission or requirement of
the uniformed services, or

(v) Called into Federal service as a
member of the National Guard under
chapter 15 or under section 12406 of
title 10, United States Code.

(b) Counting service prior to the effec-
tive date of USERRA. In determining
the 5-year total that may not be ex-
ceeded for purposes of exercising res-
toration rights, service performed prior
to December 12, 1994, is considered only
to the extent that it would have count-
ed under the previous law (the Vet-
erans’ Reemployment Rights statute).
For example, the service of a National
Guard technician who entered on an
Active Guard Reserve (AGR) tour
under section 502(f) of title 32, United
States Code, was not counted toward
the 4-year time limit under the pre-
vious statute because it was specifi-
cally considered active duty for train-
ing. However, title 32, section 502(f)
AGR service is not exempt from the cu-
mulative time limits allowed under
USERRA and service after the effective
date counts under USERRA rules.
Thus, if a technician was on a 32 U.S.C.
502(f) AGR tour on October 13, 1994, (the
date USERRA was signed into law), but
exercised restoration rights after De-
cember 11, 1994, (the date USERRA be-
came fully effective), AGR service
prior to December 12 would not count
in computing the 5-year total, but all
service beginning with that date would
count.

(c) Nature of Reserve service and resolv-
ing conflicts. An employee who is a
member of the Reserve or National
Guard has a dual obligation—to the
military and to his or her employer.
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Given the nature of the employee’s
service obligation, some conflict with
job demands is often unavoidable and a
good-faith effort on the part of both
the employee and the agency is needed
to minimize conflict and resolve dif-
ferences. Some accommodation may be
necessary by both parties. Most Re-
serve component members are re-
quired, as a minimum, to participate in
drills for 2 days each month and in 2
weeks of active duty for training per
year. But some members are required
to participate in longer or more fre-
quent training tours. USERRA makes
it clear that the timing, frequency, du-
ration, and nature of the duty per-
formed is not an issue so long as the
employee gave proper notice, and did
not exceed the time limits specified.
However, to the extent that the em-
ployee has influence upon the timing,
frequency, or duration of such training
or duty, he or she is expected to use
that influence to minimize the burden
upon the agency. The employee is ex-
pected to provide the agency with as
much advance notice as possible when-
ever military duty or training will
interfere with civilian work. When a
conflict arises between the Reserve
duty and the legitimate needs of the
employer, the agency may contact ap-
propriate military authorities to ex-
press concern. Where the request would
require the employee to be absent from
work for an extended period, during
times of acute need, or when, in light
of previous leaves, the requested leave
is cumulatively burdensome, the agen-
cy may contact the military com-
mander of the employee’s military unit
to determine if the military duty could
be rescheduled or performed by another
member. If the military authorities de-
termine that the military duty cannot
be rescheduled or cancelled, the agency
is required to permit the employee to
perform his or her military duty.

(d) Mobilization authority. By law,
members of the Selected Reserve (a
component of the Ready Reserve), can
be called up under a presidential order
for purposes other than training for as
long as 270 days. If the President de-
clares a national emergency, the re-
mainder of the Ready Reserve—the In-
dividual Ready Reserve and the Inac-
tive National Guard—may be called up.

§353.205

The Ready Reserve as a whole is sub-
ject to as much as 24 consecutive
months of active duty in a national
emergency declared by the President.

[60 FR 45652, Sept. 1, 1995, as amended at 64
FR 31487, June 11, 1999]

§353.204 Notice to employer.

To be entitled to restoration rights
under this part, an employee (or an ap-
propriate officer of the uniformed serv-
ice in which service is to be performed)
must give the employer advance writ-
ten or verbal notice of the service ex-
cept that no notice is required if it is
precluded by military necessity or,
under all relevant circumstances, the
giving of notice is otherwise impossible
or unreasonable.

§353.205 Return to duty and applica-
tion for reemployment.

Periods allowed for return to duty
are based on the length of time the per-
son was performing service in the uni-
formed services, as follows:

(a) An employee whose uniformed
service was for less than 31 days, or who
was absent for the purpose of an exam-
ination to determine fitness for the
uniformed services, is required to re-
port back to work not later than the
beginning of the first regularly sched-
uled work day on the first full calendar
day following completion of the period
of service and the expiration of 8 hours
after a period allowing for the safe
transportation of the employee from
the place of service to the employee’s
residence, or as soon as possible after
the expiration of the 8-hour period if
reporting within the above period is
impossible or unreasonable through no
fault of the employee.

(b) If the service was for more than 30
but less than 181 days, the employee
must submit an application for reem-
ployment with the agency not later
than 14 days after completing the pe-
riod of service. (If submitting the ap-
plication is impossible or unreasonable
through no fault of the individual, it
must be submitted the next full cal-
endar day when it becomes possible to
do so.)

(c) If the period of service was for
more than 180 days, the employee must
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§353.206

submit an application for reemploy-
ment not later than 90 days after com-
pleting the period of service.

(d) An employee who is hospitalized
or convalescing from an injury or ill-
ness incurred in, or aggravated during
uniformed service is required to report
for duty at the end of the period that is
necessary for the person to recover,
based on the length of service as dis-
cussed in paragraphs (a), (b), and (c) of
this section, except that the period of
recovery may not exceed 2 years (ex-
tended by the minimum time required
to accommodate circumstances beyond
the employee’s control which make re-
porting within the period specified im-
possible or unreasonable).

(e) A person who does not report
within the time limits specified does
not automatically forfeit restoration
rights, but, rather, is subject to what-
ever policy and disciplinary action the
agency would normally apply for a
similar absence without authorization.

§353.206 Documentation upon return.

Upon request, a returning employee
who was absent for more than 30 days,
or was hospitalized or convalescing
from an injury or illness incurred in or
aggravated during the performance of
service in the uniformed services, must
provide the agency with documenta-
tion that establishes the timeliness of
the application for reemployment, and
length and character of service. If doc-
umentation is unavailable, the agency
must restore the employee until docu-
mentation becomes available.

§353.207

(a) Timing. An employee returning
from the uniformed services following
an absence of more than 30 days is enti-
tled to be restored as soon as possible
after making application, but in no
event later than 30 days after receipt of
the application by the agency.

(b) Nondisabled. If the employee’s uni-
formed service was for less than 91
days, he or she must be employed in
the position for which qualified that he
or she would have attained if continu-
ously employed. If not qualified for
this position after reasonable efforts by
the agency to qualify the employee, he
or she is entitled to be placed in the po-
sition he or she left. For service of 91

Position to which restored.
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days or more, the agency has the op-
tion of placing the employee in a posi-
tion of like seniority, status, and pay.
(NOTE: Upon reemployment, a term em-
ployee completes the unexpired portion
of his or her original appointment.) If
unqualified (for any reason other than
disability incurred in or aggravated
during service in the uniformed serv-
ices) after reasonable efforts by the
agency to qualify the employee for
such position or the position the em-
ployee left, he or she must be restored
to any other position of lesser status
and pay for which qualified, with full
seniority.

(c) Disabled. An employee with a dis-
ability incurred in or aggravated dur-
ing uniformed service and who, after
reasonable efforts by the agency to ac-
commodate the disability, is entitled
to be placed in another position for
which qualified that will provide the
employee with the same seniority, sta-
tus, and pay, or the nearest approxima-
tion consistent with the circumstances
in each case. The agency is not re-
quired to reemploy a disabled employee
if, after making due efforts to accom-
modate the disability, such reemploy-
ment would impose an undue hardship
on the agency.

(d) Two or more persons entitled to res-
toration in the same position. If two or
more persons are entitled to restora-
tion in the same position, the one who
left the position first has the prior
right to restoration in that position.
The other employee(s) is entitled to be
placed in a position as described in
paragraphs (b) and (c) of this section.

(e) Relationship to an entitlement based
on veterans’ preference. An employee’s
right to restoration under this part
does not entitle the person to reten-
tion, preference, or displacement rights
over any person with a superior claim
based on veterans’ preference.

§353.208 Use of paid time off during
uniformed service.

An employee performing service with
the uniformed services must be per-
mitted, upon request, to use any ac-
crued annual leave under 5 U.S.C. 6304,
military leave under 5 TU.S.C. 6323,
earned compensatory time off for trav-
el under 5 U.S.C. 5550b, or sick leave
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under 5 U.S.C. 6307, if appropriate, dur-
ing such service.

[72 FR 62767, Nov. 7, 2007]

§353.209 Retention protections.

(a) During uniformed service. An em-
ployee may not be demoted or sepa-
rated (other than military separation)
while performing duty with the uni-
formed services except for cause. (Re-
duction in force is not considered ‘‘for
cause’ under this subpart.) He or she is
not a ‘‘competing employee’’ under
§351.404 of this chapter. If the employ-
ee’s position is abolished during such
absence, the agency must reassign the
employee to another position of like
status, and pay.

(b) Upon reemployment. Except in the
case of an employee under time-limited
appointment who finishes out the un-
expired portion of his or her appoint-
ment upon reemployment, an employee
reemployed under this subpart may not
be discharged, except for cause—

(1) If the period of uniformed service
was more than 180 days, within 1 year;
and

(2) If the period of uniformed service
was more than 30 days, but less than
181 days, within 6 months.

§353.210 Department of Labor assist-
ance to applicants and employees.

USERRA requires the Department of
Labor’s Veterans’ Employment and
Training Service [VETS] to provide
employment and reemployment assist-
ance to any Federal employee or appli-
cant who requests it. VETS staff will
attempt to resolve employment dis-
putes brought to investigate. If dispute
resolution proves unsuccessful, VETS
will, at the request of the employee,
refer the matter to the Office of the
Special Counsel for representation be-
fore the Merit Systems Protection
Board (MSPB).

[64 FR 31487, June 11, 1999]

§353.211 Appeal rights.

An individual who believes an agency
has not complied with the provisions of
law and this part relating to the em-
ployment or reemployment of the per-
son by the agency may—

(a) File a complaint with the Depart-
ment of Labor, as noted in §353.210, or

§353.301

(b) Appeal directly to MSPB if the in-
dividual chooses not to file a complaint
with the Department of Labor, or is in-
formed by either Labor or the Office of
the Special Counsel that they will not
pursue to the case. However, National
Guard technicians do not have the
right to appeal to MSPB a denial of re-
employment rights by the Adjutant
General. Technicians may file com-
plaints with the appropriate district
court in accordance with 38 U.S.C. 4323
(USERRA).

[60 FR 45652, Sept. 1, 1995, as amended at 64
FR 31487, June 11, 1999]

Subpart C—Compensabile Injury

§353.301 Restoration rights.

(a) Fully recovered within 1 year. An
employee who fully recovers from a
compensable injury within 1 year from
the date eligibility for compensation
began (or from the time compensable
disability recurs if the recurrence be-
gins after the employee resumes reg-
ular full-time employment with the
United States), is entitled to be re-
stored immediately and uncondition-
ally to his or her former position or an
equivalent one. Although these res-
toration rights are agencywide, the
employee’s basic entitlement is to the
former position or equivalent in the
local commuting area the employee
left. If a suitable vacancy does not
exist, the employee is entitled to dis-
place an employee occupying a con-
tinuing position under temporary ap-
pointment or tenure group III. If there
is no such position in the local com-
muting area, the agency must offer the
employee a position (as described
above) in another location. This para-
graph also applies when an injured em-
ployee accepts a lower-grade position
in lieu of separation and subsequently
fully recovers. A fully recovered em-
ployee is expected to return to work
immediately upon the cessation of
compensation.

(b) Fully recovered after 1 year. An em-
ployee who separated because of a com-
pensable injury and whose full recovery
takes longer than 1 year from the date
eligibility for compensation began (or
from the time compensable disability
recurs if the recurrence begins after
the injured employee resumes regular
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§353.302

full-time employment with the United
States), is entitled to priority consider-
ation, agencywide, for restoration to
the position he or she left or an equiva-
lent one provided he or she applies for
reappointment within 30 days of the
cessation of compensation. Priority
consideration is accorded by entering
the individual on the agency’s reem-
ployment priority list for the competi-
tive service or reemployment list for
the excepted service. If the individual
cannot be placed in the former com-
muting area, he or she is entitled to
priority consideration for an equiva-
lent position elsewhere in the agency.
(See parts 302 and 330 of this chapter
for more information on how this may
be accomplished for the excepted and
competitive services, respectively.)
This subpart also applies when an in-
jured employee accepts a lower-graded
position in lieu of separation and sub-
sequently fully recovers.

(c) Physically disqualified. An indi-
vidual who is physically disqualified
for the former position or equivalent
because of a compensable injury, is en-
titled to be placed in another position
for which qualified that will provide
the employee with the same status,
and pay, or the nearest approximation
thereof, consistent with the cir-
cumstances in each case. This right is
agencywide and applies for a period of
1 year from the date eligibility for
compensation begins. After 1 year, the
individual is entitled to the rights ac-
corded individuals who fully or par-
tially recover, as applicable.

(d) Partially recovered. Agencies must
make every effort to restore in the
local commuting area, according to the
circumstances in each case, an indi-
vidual who has partially recovered
from a compensable injury and who is
able to return to limited duty. At a
minimum, this would mean treating
these employees substantially the
same as other handicapped individuals
under the Rehabilitation Act of 1973, as
amended. (See 29 U.S.C. 791(b) and 794.)
If the individual fully recovers, he or
she is entitled to be considered for the
position held at the time of injury, or
an equivalent one. A partially recov-
ered employee is expected to seek re-
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employment as soon as he or she is
able.

§353.302

An injured employee enjoys no spe-
cial protection in a reduction in force.
Separation by reduction in force or for
cause while on compensation means
the individual has no restoration
rights.

Retention protections.

§353.303 Restoration rights of TAPER
employees.

An employee serving in the competi-
tive service under a temporary ap-
pointment pending establishment of a
register (TAPER) under §316.201 of this
chapter (other than an employee serv-
ing in a position classified above GS-
15), is entitled to be restored to the po-
sition he or she left or an equivalent
one in the same commuting area.

§353.304 Appeals to the Merit Systems
Protection Board.

(a) Except as provided in paragraphs
(b) and (c) of this section, an injured
employee or former employee of an
agency in the executive branch (includ-
ing the U.S. Postal Service and the
Postal Rate Commission) may appeal
to the MSPB an agency’s failure to re-
store, improper restoration, or failure
to return an employee following a
leave of absence. All appeals must be
submitted in accordance with MSPB’s
regulations.

(b) An individual who fully recovers
from a compensable injury more than 1
year after compensation begins may
appeal to MSPB as provided for in
parts 302 and 330 of this chapter for ex-
cepted and competitive service employ-
ees, respectively.

(c) An individual who is partially re-
covered from a compensable injury
may appeal to MSPB for a determina-
tion of whether the agency is acting ar-
bitrarily and capriciously in denying
restoration. Upon reemployment, a
partially recovered employee may also
appeal the agency’s failure to credit
time spent on compensation for pur-
poses of rights and benefits based upon
length of service.
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