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§ 77.6

the deductions to be made in accordance with paragraph (a) or paragraph
(c) of this section.
(c) If the designated representative
does not submit a timely and complete
proposed offset plan, or if the Administrator disapproves a proposed offset
plan under § 77.4 (c) or (k), the Administrator will immediately deduct allowances allocated for the year after the
year in which the source has excess
emissions, from the source’s compliance account on a first-in, first-out
basis in accordance with § 73.35(c)(2) of
this chapter, equal to the amount of
the source’s excess emissions of sulfur
dioxide.
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§ 77.6 Penalties for excess emissions of
sulfur dioxide and nitrogen oxides.
(a)(1) If excess emissions of sulfur dioxide occur at the affected source or
nitrogen oxide occur at an affected
unit during any year, the owners and
operators respectively of the affected
source and the affected units at the
source or of the affected unit shall pay,
without demand, an excess emissions
penalty, as calculated under paragraph
(b) of this section.
(2) If one or more affected units governed by an approved NOX averaging
plan under § 76.11 of this chapter fail
(after applying § 76.11(d)(1)(ii)(C) of this
chapter) to meet their respective alternative contemporaneous emission limitations or annual heat input limits,
then excess emissions of nitrogen oxides occur during the year at each such
unit. The sum of the excess emissions
of nitrogen oxides of such units shall
equal the amount determined under
§ 76.13(b) of this chapter. The owners
and operators of such units shall pay
an excess emissions penalty, as calculated under paragraph (b) of this section using the sum of the excess emissions of nitrogen oxides of such units.
(3) Except as otherwise provided in
this paragraph (a)(3), payment under
paragraphs (a) (1) or (2) of this section
shall be submitted to the Administrator by 30 days after the date on
which the Administrator serves the
designated representative a notice that
the process of recordation set forth in
§ 73.34(a) of this chapter is completed or

by July 1 of the year after the year in
which the excess emissions occurred,
whichever date is earlier. Payment
under paragraph (a)(1) of this section
for any increase in excess emissions of
sulfur dioxide determined after adjustments made under § 72.91(b) of this
chapter shall be submitted to the Administrator by 30 days after the date
on which the Administrator serves the
designated representative a notice that
process set forth in § 72.91(b) of this
chapter is completed.
(b) Penalty formula. (1) The following
formulas shall be used to determine the
excess emissions penalty:
Penalty for excess emissions of sulfur
dioxide = $2000/ton × annual adjustment factor × tons of excess emissions of sulfur dioxide.
Penalty for excess emissions of nitrogen oxides = $2000/ton × annual adjustment factor × tons of excess emissions of nitrogen oxides.
(i) The annual adjustment factor will
be calculated as follows:
Annual adjustment factor = 1 +
{[CPI(year) ¥ CPI(1990)] / CPI(1990)}
where:
(A) ‘‘CPI(year)’’ is the Consumer
Price Index as defined in § 72.2 of this
chapter and ‘‘year’’ is the year in
which the source or unit as appropriate
had excess emissions.
(B) ‘‘CPI(1990)’’ is the Consumer Price
Index for 1990, as defined in § 72.2 of this
chapter.
(ii) The Administrator will publish
the annual adjustment factor in the
FEDERAL REGISTER by October 15 of
each year beginning in 1995.
(2) The penalty may be rounded to
the nearest dollar after completing the
calculation in paragraph (b)(1)(i) of
this section.
(3) The penalty for excess emissions
of sulfur dioxide shall be paid separately from the payment for excess
emissions of nitrogen oxides. Each payment shall be accompanied by a document, in a format prescribed by the Administrator, indicating the source or
unit as appropriate for which the payment is made, whether the payment is
for excess emissions of sulfur dioxide
or nitrogen oxides, the number of tons
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of excess emissions, the penalty
amount, and the check or money order
number of the payment.
(c) If an excess emissions penalty due
under this part is not paid on or before
the applicable deadline under paragraph (a) of this section, the penalty
shall be subject to interest charges in
accordance with the Debt Collection
Act (31 U.S.C. 3717). Interest shall begin
to accrue on the date on which the Administrator mails, to the designated
representative of the source or unit as
appropriate with excess emissions, a
demand notice for the payment.
(d)(1) Except for wire transfers made
in accordance with paragraph (d)(2) of
this section, payments of penalties
shall be made by money order, cashier’s check, certified check, or U.S.
Treasury check made payable to the
‘‘U.S. EPA.’’
(2) Payments made under paragraph
(c)(1) of this section shall be mailed to
the following address, unless the Administrator has notified the designated
representative of a different address:
U.S. EPA: Headquarters Accounting
Operations Branch, Acid Rain Excess
Emissions Penalties, P.O. Box 952491,
St. Louis, MO 63195–2491.
(3) Payments of penalties of $25,000 or
more may be made by wire transfer to
the U.S. Treasury at the Federal Reserve Bank of New York.
(e) If the Administrator determines
that overpayment has been made, he or
she will refund the overpayment without interest, as promptly as administratively possible.
(f) Excess emissions in any year resulting directly from an order issued in
that year under section 110(f) of the
Act shall not be subject to the penalty
payment requirements of this section;
provided that the designated representative of any source or unit as appropriate subject to such order shall advise the Administrator within 30 days
of issuance of the order that the order
will result in such excess emissions.
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PART 78—APPEAL PROCEDURES
Sec.
78.1 Purpose and scope.

78.2
78.3

General.
Petition for administrative review and
request for evidentiary hearing.
78.4 Filings.
78.5 Limitation on filing or presenting new
evidence and raising new issues.
78.6 Action on petition for administrative
review.
78.7 [Reserved]
78.8 Consolidation and severance of appeals
proceedings.
78.9 Notice of the filing of petition for administrative review.
78.10 Ex parte communications during pendency of a hearing.
78.11 Intervenors.
78.12 Standard of review.
78.13 Scheduling orders and pre-hearing
conferences.
78.14 Evidentiary hearing procedure.
78.15 Motions in evidentiary hearings.
78.16 Record of appeal proceeding.
78.17 Proposed findings and conclusions and
supporting brief.
78.18 Proposed decision.
78.19 Interlocutory appeal.
78.20 Appeal of decision of Administrator or
proposed decision to the Environmental
Appeals Board.
AUTHORITY: 42 U.S.C. 7401, 7403, 7410, 7411,
7426, 7601, and 7651, et seq.
SOURCE: 58 FR 3760, Jan. 11, 1993, unless
otherwise noted.

§ 78.1

Purpose and scope.

(a)(1) This part shall govern appeals
of any final decision of the Administrator under subpart HHHH of part 60
of this chapter or State regulations approved under § 60.24(h)(6)(i) or (ii) of
this chapter, part 72, 73, 74, 75, 76, or 77
of this chapter, subparts AA through II
of part 96 of this chapter or State regulations approved under § 51.123(o)(1) or
(2) of this chapter, subparts AAA
through III of part 96 of this chapter or
State regulations approved under
§ 51.124(o)(1) or (2) of this chapter, subparts AAAA through IIII of part 96 of
this chapter or State regulations approved under § 51.123(aa)(1) or (2) of this
chapter, part 97 of this chapter, or subpart RR of part 98; provided that matters listed in § 78.3(d) and preliminary,
procedural, or intermediate decisions,
such as draft Acid Rain permits, may
not be appealed. All references in paragraph (b) of this section and in § 78.3 to
subpart HHHH of part 60 of this chapter, subparts AA through II of part 96
of this chapter, subparts AAA through

492

VerDate Mar<15>2010

09:04 Sep 11, 2012

Jkt 226162

PO 00000

Frm 00502

Fmt 8010

Sfmt 8010

Y:\SGML\226162.XXX

226162

