§ 35.4000

40 CFR Ch. I (7–1–12 Edition)

(A) Legal foundation. Adequate documentation of the legal authority, including legislation, regulations or executive orders and/or
Attorney General certification that authority exists.
(B) Interdisciplinary approach. The availability of expertise, either in-house or otherwise, accessible to the State agency.
(C) Decision documentation. A description of
a documentation process adequate to explain
the basis for decisions to the public.
(D) Public notice and participation. A description of the process, including routes of
publication (e.g., local newspapers and
project mailing list), and use of established
State legal notification systems for notices
of intent, and criteria for determining
whether a public hearing is required. The
adequacy of a rationale where the comment
period differs from that under NEPA and is
inconsistent with other State review periods.
(E) Alternatives consideration. The extent to
which the SERP will adequately consider:
(1) Designation of a study area comparable
to the final system;
(2) A range of feasible alternatives, including the no action alternative;
(3) Direct and indirect impacts;
(4) Present and future conditions;
(5) Land use and other social parameters
including relevant recreation and open-space
considerations;
(6) Consistency with population projections
used to develop State implementation plans
under the Clean Air Act;
(7) Cumulative impacts including anticipated community growth (residential, commercial, institutional, and industrial) within
the project study area; and
(8) Other anticipated public works projects
including coordination with such projects.

Subpart M—Grants for Technical
Assistance
AUTHORITY: 42 U.S.C. 9617(e); sec. 9(g), E.O.
12580, 52 FR 2923, 3 CFR, 1987 Comp., p. 193.
SOURCE: 65 FR 58858, Oct. 2, 2000, unless
otherwise noted.

GENERAL

erowe on DSK2VPTVN1PROD with

§ 35.4000

Authority.

The Environmental Protection Agency (‘‘EPA’’) issues this subpart under
section 117(e) of the Comprehensive Environmental Response, Compensation,
and Liability Act of 1980 (CERCLA), as
amended, 42 U.S.C. 9617(e).

§ 35.4005 What is a Technical Assistance Grant?
A Technical Assistance Grant (TAG)
provides money for your group to obtain technical assistance in interpreting information with regard to a
Superfund site. EPA awards TAGs to
promote public participation in decision making at eligible sites. A TAG
allows your group to procure independent technical advisors to help you
interpret and comment on site-related
information and decisions. Examples of
how a technical advisor can help your
group include, but are not limited to:
(a) Reviewing preliminary site assessment/site investigation data;
(b) Participating in public meetings
to help interpret information about
site conditions, proposed remedies, and
the implementation of a remedy;
(c) Visiting the site vicinity periodically during cleanup, if possible, to observe progress and provide technical
updates to your group; and
(d) Evaluate future land use options
based on land use assumptions found in
the ‘‘remedial investigation/feasibility
study.’’
§ 35.4010 What does this subpart do?
This subpart establishes the program-specific regulations for TAGs
awarded by EPA.
§ 35.4011 Do the general grant regulations for nonprofit organizations
apply to TAGs?
Yes, the regulations at 40 CFR part 30
also apply to TAGs. 40 CFR part 30 establishes uniform administrative requirements for Federal grants and
agreements to institutions of higher
education, hospitals, and other nonprofit organizations. Because EPA
awards TAGs to nonprofit organizations, 40 CFR part 30 applies to all
TAGs.
§ 35.4012 If there appears to be a difference between the requirements
in 40 CFR part 30 and this subpart,
which regulations should my group
follow?
You should follow the regulations in
40 CFR part 30, except for the following
provisions from which this subpart deviates:
(a) 40 CFR 30.11, Pre-Award Policies;
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(b) 40 CFR 30.22 (b) and (c), Payment;
(c) 40 CFR 30.44 (e) (2), Procurement
Procedures;
(d) 40 CFR 30.53 (b), Retention and
Access Requirements for Records; and
(e) 40 CFR 31.70 (c) and 31.70 (i) as referenced by 40 CFR 30.63, Disputes.

(b) (1) through (5) of this section describe, or if any of these ineligible entities are represented in your group.

§ 35.4015 Do certain words in this subpart have specific meaning?
Yes, some words in this subpart have
specific meanings that are described
in§ 35.4270, Definitions. The first time
these words are used they are marked
with quotation marks, for example,
‘‘EPA.’’

You can make your group eligible by
establishing an identity separate from
that of the PRP or other ineligible entity by making a reasonable demonstration of independence from the ineligible entity. Such a demonstration
requires, at a minimum, a showing
that your group has a separate and distinct:
(a) Formal legal identity (for example, your group has different officers);
and
(b) Substantive existence (meaning,
is not affiliated with an ineligible entity), including its own finances.
(1) In determining whether your
group has a different substantive existence from the ineligible entity, you
must establish for us that your group:
(i) Is not controlled either directly or
indirectly, by the ineligible entity; and
(ii) Does not control, either directly
or indirectly, an ineligible entity.
(2) You must also establish for EPA
that a third group does not have the
power to control both your group and
an ineligible entity.
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WHO IS ELIGIBLE?
§ 35.4020 Is my community group eligible for a TAG?
(a) Yes, your community group is eligible for a TAG if:
(1) You are a group of people who
may be ‘‘affected’’ by a release or a
threatened release at any facility listed on the National Priorities List
(‘‘NPL’’) or proposed for listing under
the National Contingency Plan (NCP)
where a ‘‘response action’’ under
CERCLA has begun;
(2) Your group meets the minimum
administrative and management capability requirements found in 40 CFR
30.21 by demonstrating you have or will
have reliable procedures for record
keeping and financial accountability
related to managing your TAG (you
must have these procedures in place before your group incurs any expenses);
and
(3) Your group is not ineligible according to paragraph (b) of this section.
(b) No, your community group is not
eligible for a TAG if your group is:
(1) A ‘‘potentially responsible party’’
(PRP), receives money or services from
a PRP, or represents a PRP;
(2) Not incorporated as a nonprofit
organization for the specific purpose of
representing affected people except as
provided in § 35.4045;
(3) ‘‘Affiliated’’ with a national organization;
(4) An academic institution;
(5) A political subdivision (for example, township or municipality); or
(6) Established or presently sustained
by ineligible entities that paragraphs

§ 35.4025 Is there any way my group
can get a TAG if it is currently ineligible?

§ 35.4030 Can I be part of a TAG group
if I belong to an ineligible group?
You may participate in your capacity
as an individual in a group receiving a
TAG, but you may not represent the
interests of an ineligible entity. However, we may prohibit you from participating in a TAG group if the ‘‘award official’’ determines you have a significant financial involvement in a PRP.
§ 35.4035 Does EPA use the same eligibility criteria for TAGs at ‘‘Federal
facility’’ sites?
Yes, EPA uses the same criteria
found in § 35.4020 in evaluating the eligibility of your group or any group of
individuals who may be affected by a
release or a threatened release at a
Federal facility for a TAG under this
subpart.
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§ 35.4040 How many groups can receive a TAG at one Superfund site?
(a) Only one TAG may be awarded for
a site at any one time. However, the recipient of the grant can be changed
when:
(1) EPA and the recipient mutually
agree to terminate the current TAG or
the recipient or EPA unilaterally terminates the TAG; or
(2) The recipient elects not to renew
its grant even though it is eligible for
additional funding.
(b) In each of the situations described
in paragraph (a) of this section the following information applies:
(1) If you are a subsequent recipient
of a TAG, you are not responsible for
actions taken by the first recipient,
nor are you responsible for how the
first recipient expended the funds received from EPA; and
(2) The process for changing recipients begins when an interested applicant submits a Letter of Intent
(‘‘LOI’’) to the Agency expressing interest in a TAG as described in § 35.4105.
We will then follow the application
procedure set forth at §§ 35.4105 through
35.4165.
YOUR RESPONSIBILITIES AS A TAG
RECIPIENT
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§ 35.4045 What requirements must my
group meet as a TAG recipient?
Your group, including those groups
which form out of a coalition agreement, must incorporate as a nonprofit
corporation for the purpose of participating in decision making at the
Superfund site for which we provide a
TAG. However, a group that was previously incorporated as a nonprofit organization and includes all individuals
and groups who joined in applying for
the TAG is not required to reincorporate for the specific purpose of representing affected individuals at the
site, if in EPA’s discretionary judgment, the group has a history of involvement at the site. You must also:
(a) At the time of award, demonstrate that your group has incorporated as a nonprofit organization or
filed the necessary documents for incorporation with the appropriate State
agency; and

(b) At the time of your first request
for reimbursement or advance payment, submit proof that the State has
incorporated your group as a nonprofit
organization.
§ 35.4050 Must my group contribute toward the cost of a TAG?
(a) Yes, your group must contribute
20 percent of the total cost of the TAG
project unless EPA waives the match
under § 35.4055.
(b) Under 40 CFR 30.23, your group
may use ‘‘cash’’ and/or ‘‘in-kind contributions’’ (for example, your board
members can count their time toward
your matching share) to meet the
matching funds requirement. Without
specific statutory authority, you may
not use Federal funds to meet the required match.
§ 35.4055 What if my group can’t come
up with the ‘‘matching funds?’’
(a) EPA may waive all or part of your
matching funds requirement if we:
(1) Have not issued the ‘‘Record of
Decision’’ (‘‘ROD’’) at the last ‘‘operable unit’’ for the site (in other words,
if EPA has not already made decisions
on the final cleanup actions at the
site); and
(2) Determine, based on evidence in
the form of documentation provided by
your group, that:
(i) Your group needs a waiver because
providing the match would be a financial hardship to your group (for example, your local economy is depressed
and coming up with in-kind contributions would be difficult); and
(ii) The waiver is necessary to help
your community participate in selecting a remedial action at the site.
(b) If your group receives a waiver of
the matching funds after your initial
award, your grant agreement must be
amended.
HOW MUCH MONEY TAGS PROVIDE
§ 35.4060 How much money can my
group receive through a TAG?
The following table shows how much
money your group can receive through
a TAG:
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If your group is . . .

Then your initial award will . . .

(a) the first recipient of a TAG at a site or a
subsequent recipient at a site where the
initial recipient spent the entire award
amount.

not exceed $50,000 per site.

(b) a subsequent recipient at a site with remaining funds from an initial $50,000 award.

be the unspent amount remaining from an
initial from the initial award (for example,
if the Agency awarded the first recipient
$50,000 but that recipient only spent $27,000,
then your group’s initial award would be
$23,000).

§ 35.4065 How can my group get more
than $50,000?

(x) Any other factor that, in EPA’s
judgment, indicates that the site is unusually complex.
(b) Your group can also receive more
than $50,000 if you are geographically
close to more than one eligible site (for
example, two or more sites × $50,000 =
grant of $100,000) and your group wishes
to receive funding for technical assistance to address multiple eligible sites.

(a) The EPA regional office award official for your grant may waive your
group’s $50,000 limit if your group demonstrates that:
(1) If it received previous TAG funds,
you managed those funds effectively;
and
(2) Site(s) characteristics indicate additional funds are necessary due to the
nature or volume of site-related information. In this case, three of the ten
factors below must occur:
(i) A Remedial Investigation/Feasibility Study (‘‘RI/FS’’) costing more
than $2 million is performed;
(ii) Treatability studies or evaluation
of new and innovative technologies are
required as specified in the Record of
Decision;
(iii) EPA reopens the Record of Decision;
(iv) The site public health assessment
(or related activities) indicates the
need for further health investigations
and/or health promotion activities;
(v) EPA designates one or more additional operable units after awarding
the TAG;
(vi) The agency leading the cleanup
issues an ‘‘Explanation of Significant
Differences’’ (ESD);
(vii) A legislative or regulatory
change results in new site information
after EPA awards the TAG;
(viii) EPA expects a cleanup lasting
more than eight years from the beginning of the RI/FS through construction
completion;
(ix) Significant public concern exists,
where large groups of people in the
community require many meetings,
copies, etc.; and

WHAT TAGS CAN PAY FOR
§ 35.4070 How can my group spend
TAG money?
(a) Your group must use all or most
of your funds to procure a technical advisor(s) to help you understand the nature of the environmental and public
health hazards at the site, the various
stages of health and environmental investigations and activities, cleanup,
and ‘‘operation and maintenance’’ of a
site, including exposure investigation,
health study, surveillance program,
health promotion activities (for example, medical monitoring and pediatric
health units), remedial investigation,
and feasibility study, record of decision, remedial design, selection and
construction of remedial action, operation and maintenance, and removal
action.
This
technical
assistance
should contribute to the public’s ability to participate in the decision making process by improving the public’s
understanding of overall conditions
and activities at the site.
(b) Your group may use a portion of
your funds to:
(1) Undertake activities that communicate site information to the public
through newsletters, public meetings
or other similar activities;
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(2) Procure a grant administrator to
manage your group’s grant; and/or
(3) Provide one-time health and safety training for your technical advisor
to gain site access to your local Superfund site. To provide this training, you
must:
(i) Obtain written approval from the
EPA regional office; and
(ii) Not spend more than $1,000.00 for
this training, including travel, lodging
and other related costs.
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§ 35.4075 Are there things my group
can’t spend TAG money for?
Your TAG funds cannot be used for
the following activities:
(a) Lawsuits or other legal actions;
(b) Attorney fees for services:
(1) Connected to any kind of legal action; or
(2) That could, if such a relationship
were allowable, be interpreted as resulting in an attorney/client relationship to which the attorney/client privilege would apply;
(c) The time of your technical advisor to assist an attorney in preparing a
legal action or preparing and serving as
an expert witness at any legal proceeding;
(d) Political activity and lobbying
that is unallowable under Office of
Management and Budget (OMB) Circular A–122, Cost Principles for NonProfit Organizations (this restriction
includes activities such as attempting
to influence the outcomes of any Federal, State or local election, referendum, initiative, or similar procedure through in-kind or cash contributions, endorsements, or publicity, or
attempting to influence the introduction or passage of Federal or state legislation; your EPA regional office can
supply you with a copy of this circular);
(e) Other activities that are unallowable under the cost principles stated in
OMB Circular A–122 (such as costs of
amusement, diversion, social activities, fund raising and ceremonials);
(f) Tuition or other training expenses
for your group’s members or your technical advisor except as § 35.4070(b)(3) allows;
(g) Any activities or expenditures for
your group’s members’ travel;

(h) Generation of new primary data
such as well drilling and testing, including split sampling;
(i) Reopening or challenging final
EPA decisions such as:
(1) Records of Decision; and/or
(2) Disputes with EPA under its dispute resolution procedures set forth in
40 CFR 30.63 (see § 35.4245); and
(j) Generation of new health data
through biomedical testing (for example, blood or urine testing), clinical
evaluations, health studies, surveillance, registries, and/or public health
interventions.
HOW YOU GET THE MONEY
§ 35.4080 Does my group get a lump
sum up front, or does EPA reimburse us for costs we incur?
(a) EPA pays your group by reimbursing you for ‘‘allowable’’ costs,
which are costs that are:
(1) Grant related;
(2) ‘‘Allocable’’;
(3) ‘‘Reasonable’’; and
(4) Necessary for the operation of the
organization or the performance of the
award.
(b) You will be reimbursed for the allowable costs up to the amount of the
TAG if your group incurred the costs
during the approved ‘‘project period’’ of
the grant (except for allowable costs of
incorporation which may be incurred
prior to the project period), and your
group is legally required to pay those
costs.
§ 35.4085 Can my group get an ‘‘advance payment’’ to help us get started?
Yes, a maximum of $5,000.00 in the
form of an advance payment is available to new recipients.
§ 35.4090 If my group is eligible for an
advance payment, how do we get
our funds?
(a) Your group must submit in writing a request for an advance payment
and identify what activities, goods or
services your group requires.
(b) Your EPA regional office project
officer identified in your award document must approve the items for which
your group seeks advance funding.
(c) Upon approval of your request,
EPA will advance cash (in the form of
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a check or electronic funds transfer) to
your group, up to $5,000, to cover its estimated need to spend funds for an initial period generally geared to your
group’s cycle of spending funds.
(d) After the initial advance, EPA reimburses your group for its actual cash
disbursements.

the costs toward your matching funds
requirement if the costs are:
(1) Necessary and reasonable for incorporation; and
(2) Incurred for the sole purpose of
complying with this subpart’s requirement that your group be incorporated
as a nonprofit corporation.

§ 35.4095 What can my group pay for
with an advance payment?
(a) Advance payments may be used
only for the purchase of supplies, postage, the payment of the first deposit to
open a bank account, the rental of
equipment, the first month’s rent of office space, advertisements for technical
advisors and other items associated
with the start up of your organization
specifically requested in your advance
payment request and approved by your
EPA project officer.
(b) Advance payments must not be
used for contracts for technical advisors or other contractors.
(c) Advance payments are not available for the costs of incorporation.

HOW TO APPLY FOR A TAG
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§ 35.4100 Can my group incur any
costs prior to the award of our
grant?
(a) The only costs you may incur
prior to the award of a grant from EPA
are costs associated with incorporation
but you do so at your own risk.
(b) If you are awarded a TAG, EPA
may reimburse you for preaward incorporation costs or allow you to count

§ 35.4105 What is the first step for getting a TAG?
To let EPA know of your group’s interest in obtaining a TAG, your group
should first submit to its EPA regional
office a Letter of Intent. (The addresses
of EPA’s regional offices’ TAG Coordinators are listed in § 35.4275.)
§ 35.4106 What information should an
LOI include?
The LOI should clearly state that
your group intends to apply for a TAG,
and should identify:
(a) The name of your group;
(b) The Superfund site(s) for which
your group intends to submit an application; and
(c) Provide the name of a contact
person in the group and his or her
mailing address and telephone number.
§ 35.4110 What does EPA do once it receives the first LOI from a group?
The following table shows what EPA
does when it receives the first LOI
from a group:

If your site . . .

Then EPA . . .

(a) Is not proposed for listing on the NPL or
is proposed but no response is underway or
scheduled to begin.

will advise you in writing that we are not yet
accepting TAG ‘‘applications’’ for your site.
EPA may informally notify other interested groups that it has received an LOI.

(b) Is listed on the NPL or is proposed for
listing on the NPL and a response action is
underway.

will publish a notice in your local newspaper
to formally notify other interested parties
that they may contact the first group that
sent the LOI to form a coalition or they
may submit a separate LOI.

§ 35.4115 After the public notice that
EPA has received an LOI, how
much time does my group have to
form a coalition or submit a separate LOI?

local newspaper) to submit documentation that you have formed a coalition
with the first group and any other
groups, or to submit a separate LOI.
This 30-day period is the first 30 days
with which your group must be concerned.

Your group has 30 days (from the
date the public notice appears in your
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What does my group do next?

(a) After you submit an LOI, one of
the first steps in applying for your
TAG is determining whether your state
requires review of your grant application. This review allows your governor
to stay informed about the variety of
grants awarded within your state. This
process is called intergovernmental review. Your EPA regional office can provide you with the contact for your
state’s intergovernmental review process.
(b) You should call that state contact
as early as possible in the application
process so that you can allow time for
this review process which may take up
to 60 days.
(c) EPA cannot process your application package without evidence that
you have submitted it to the state for
review, if your state requires it.
(d) EPA cannot award a TAG until
the state has completed its intergovernmental review.
§ 35.4125 What else does my group
need to do?
Once you’ve determined your state’s
intergovernmental
review
requirements, you must prepare a TAG application on EPA SF–424, Application for
Federal Assistance, or those forms and
instructions provided by EPA that include:
(a) A ‘‘budget’;
(b) A scope of work;
(c) Assurances, certifications and
other preaward paperwork as 40 CFR
part 30 requires. Your EPA regional office will provide you with the required
forms.
§ 35.4130 What must be included in my
group’s budget?
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Your budget must clearly show how:
(a) You will spend the money and
how the spending meets the objectives
of the TAG project;
(b) Your group will provide the required cash and/or in-kind contributions; and
(c) Your group derived the figures included in the budget.

§ 35.4135 What period of time should
my group’s budget cover?
The period of time your group’s budget covers (the ‘‘funding period’’ of your
grant) will be:
(a) One which best accommodates
your needs;
(b) Negotiated between your group
and EPA; and
(c) Stated in the ‘‘award document.’’
§ 35.4140 What must be included in my
group’s work plan?
(a) Your scope of work must clearly
explain how your group:
(1) Will organize;
(2) Intends to use personnel you will
procure for management/coordination
and technical advice; and
(3) Will share and disseminate information to the rest of the affected community.
(b) Your scope of work must also
clearly explain your project’s milestones and the schedule for meeting
those milestones.
(c) Finally, your scope of work must
explain how your board of directors,
technical advisor(s) and ‘‘project manager’’ will interact with each other.
§ 35.4145 How much time do my group
or other interested groups have to
submit a TAG application to EPA?
(a) Your group must file your application with your EPA regional office
within the second 30 days after the
date the public notice appears in your
local newspaper announcing that EPA
has received an LOI. This second 30-day
period begins on the day after the first
30-day period § 35.4115 describes ends.
EPA will only accept applications from
groups that submitted an LOI within 30
days from the date of that public notice.
(b) If your group requires more time
to file a TAG application, you may submit a written request asking for an extension. If EPA decides to extend the
time period for applications in response to your request, it will notify,
in writing, all groups that submitted
an LOI of the new deadline for submitting TAG applications.
(c) EPA will not accept other applications or requests for extensions after
the final application deadline has
passed.
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§ 35.4150 What happens after my group
submits its application to EPA?

information provided by the technical
advisor.

(a) EPA will review your application
and send you a letter containing written comments telling you what
changes need to be made to the application to make it complete.
(b) Your group has 90 days from the
date on the EPA letter to make the
changes to your application and resubmit it to EPA.
(c) Once the 90-day period ends, EPA
will begin the process to select a TAG
recipient, or, in the case of a single applicant, if, EPA does not receive a complete application (meaning, an application that does not have the changes
provided in the letter described in
paragraph (b) of this section), then
EPA will readvertise the fact that a
TAG is available and the award process
will begin again.

§ 35.4160 What does EPA do if more
than one group applies for a TAG at
the same site?
When multiple groups apply, EPA
will rank each applicant relative to
other applicants using the criteria in
§ 35.4155.

§ 35.4155 How does EPA decide whether to award a TAG to our group?
Once EPA determines your group
meets the eligibility requirements in
§ 35.4020 the Agency considers whether
and how successfully your group meets
these criteria, each of which are of
equal weight:
(a) Representation of groups and individuals affected by the site;
(b) Your group’s plans to use the
services of a technical advisor throughout the Superfund response action; and
(c) Your group’s ability and plan to
inform others in the community of the

§ 35.4161 Does the TAG application
process affect the schedule for work
at my site?
No, the schedule for response activities at your site is not affected by the
TAG process.
§ 35.4165 When does EPA award a
TAG?
(a) EPA may award TAGs throughout
the Superfund process, including during operation and maintenance, but we
will not award a TAG before the start
of your site’s response action if the site
is proposed for listing on the NPL.
(b) Based on the availability of funds,
EPA may delay awards of grants to
qualified applicants.
MANAGING YOUR TAG
§ 35.4170 What kinds of reporting does
EPA require?
There are several types of reports
you need to complete at various points
during the life of your group’s grant;
the number varies based on whether
you receive an advance payment:

Type of report

Required information

Timing and frequency

(a) Federal Cash Transactions
Report.

The amount of funds advanced to you or electronically transferred to your
bank account and how you
spent those funds.

Semiannually
within
15
working days following the
end of the semiannual period which ends June 30
and December 31 of each
year.

Full description in chart or
narrative format of the
progress your group made
in relation to your approved schedule, budget
and the TAG project milestones, including an explanation of special problems
your group encountered.

Quarterly, within 45 days
after the end of each calendar quarter.

(b) [Reserved].
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(c) Progress Report .................
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Type of report

Required information

Timing and frequency

(d) Financial Status Report ...

Status of project’s funds
through identification of
project transactions and
within 90 days after the end
of your TAG’s funding period.

Annually, within 90 days
after the anniversary date
of the start of your TAG
project.

(e) Final Report ......................

Description of project goals
and objectives, activities
undertaken
to
achieve
goals and objectives, difficulties encountered, technical advisors’ work products and funds spent.

Within 90 days after the end
of your project.

[65 FR 58858, Oct. 2, 2000, as amended at 73 FR
15922, Mar. 26, 2008]

§ 35.4175 What other reporting and
record keeping requirements are
there?
In addition to the report requirements § 35.4170 describes, EPA requires
your group to:
(a) Comply with any reporting requirements in the terms and conditions
of the ‘‘grant agreement’’;
(b) Keep complete financial records
accurately showing how you used the
Federal funds and the match, whether
it is in the form of cash or in-kind assistance; and
(c) Comply with any reporting and
record keeping requirements in OMB
Circular A–122 and 40 CFR part 30.
§ 35.4180 Must my group keep financial records after we finish our
TAG?
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(a) You must keep TAG financial
records for ten years from the date of
the final Financial Status Report, or
until any audit, litigation, cost recovery, and/or disputes initiated before the
end of the ten-year retention period are
settled, whichever, is longer.
(b) At the ten-year mark, you may
dispose of your TAG financial records
if you first get written approval from
EPA.
(c) If you prefer, you may submit the
financial records to EPA for safekeeping when you give us the final Financial Status Report.

§ 35.4185 What does my group do with
reports our technical advisor prepares for us?
You must send to EPA a copy of each
final written product your advisor prepares for you as part of your TAG. We
will send them to the local Superfund
site information repository(ies) where
all site-related documents are available to the public.
PROCURING A TECHNICAL ADVISOR OR
OTHER CONTRACTOR WITH TAG FUNDS
§ 35.4190 How does my group identify
a qualified technical advisor?
(a) Your group must select a technical advisor who possesses the following credentials:
(1) Demonstrated knowledge of hazardous or toxic waste issues, relocation
issues, redevelopment issues or public
health issues as those issues relate to
hazardous substance/toxic waste issues,
as appropriate;
(2) Academic training in a relevant
discipline (for example, biochemistry,
toxicology, public health, environmental sciences, engineering, environmental law and planning); and
(3) Ability to translate technical information into terms your community
can understand.
(b) Your technical advisor for public
health issues must have received his or
her public health or related training at
accredited schools of medicine, public
health or accredited academic institutions of other allied disciplines (for example, toxicology).
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(c) Your group should select a technical advisor who has experience working on hazardous or toxic waste problems, relocation, redevelopment or
public health issues, and communicating those problems and issues to
the public.
§ 35.4195 Are there certain people my
group cannot select to be our technical advisor, grant administrator,
or other contractor under the
grant?
Your group may not hire the following:
(a) The person(s) who wrote the specifications for the ‘‘contract’’ and/or
who helped screen or select the contractor;
(b) In the case of a technical advisor,
a person or entity doing work for the
Federal or State government or any
other entity at the same NPL site for
which your group is seeking a technical advisor; and
(c) Any person who is on the List of
Parties Excluded from Federal Procurement or NonProcurement Programs.
§ 35.4200 What restrictions apply to
contractors my group procures for
our TAG?

(b) Must award only to responsible
contractors that possess the ability to
perform successfully under the terms
and conditions of a proposed contract.
§ 35.4205 How does my group procure
a technical advisor or any other
contractor?
When procuring contractors your
group must also:
(a) Provide opportunity for all qualified contractors to compete for your
work (see § 35.4210);
(b) Keep written records of the reasons for all your contracting decisions;
(c) Make sure that all costs are reasonable in a proposed contract;
(d) Inform EPA of any proposed contract over $1,000.00;
(e) Provide EPA the opportunity to
review a contract before your group
awards or amends it;
(f) Perform a ‘‘cost analysis’’ to
evaluate each element of a contractor’s
cost to determine if it is reasonable, allocable and allowable for all contracts
over $25,000; and
[65 FR 58858, Oct. 2, 2000, as amended at 73 FR
15922, Mar. 26, 2008]

When procuring contractors your
group:
(a) Cannot award cost-plus-percentage-of-cost contracts; and

§ 35.4210 Must my group solicit and
document bids for our procurements?
(a) The steps needed to be taken to
procure goods and/or services depends
on the amount of the proposed procurement:

If the aggregate amount of the

Then your group

(1) purchase is $1,000 or less ............................

may make the purchase as long as you make
sure the price is reasonable; no oral or written bids are necessary.

(2) proposed contract is over $1,000 but less
than $25,000.

must obtain and document oral or written
bids from two or more qualified sources.

(3) proposed contract is $25,000 to $100,000 .......

must:
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(i) Solicit written bids from three or more
sources who are willing and able to do the
work;
(ii) Provide potential sources in the scope of
work to be performed and the criteria your
group will use to evaluate the bids;
(iii) Objectively evaluate all bids; and
(iv) Notify all unsuccessful bidders.
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If the aggregate amount of the

Then your group

(4) proposed contract is greater than $100,000

must follow the procurement regulations in
40 CFR part 30 (these regulations outline
the standards for your group to use when
contracting for services with Federal funds;
they also contain provisions on: codes of
conduct for the award and administration
of contracts; competition; procurement
procedures; cost and price analysis; procurement records; contract administration;
and contracts generally).

(b) Your group must not divide any
procurements into smaller parts to get
under any of the dollar limits in paragraph (a) of this section.

§ 35.4225 What if my group decides a
prospective contractor has a conflict of interest?
If, after evaluating the information
in § 35.4220, your group decides a prospective contractor has a significant
conflict of interest that cannot be
avoided or otherwise resolved, you
must exclude him or her from consideration.

§ 35.4215 What if my group can’t find
an adequate number of potential
sources for a technical advisor or
other contractor?
In situations where only one adequate bidder can be found, your group
may request written authority from
the EPA award official to contract
with the sole bidder.
§ 35.4220 How does my group ensure a
prospective contractor does not
have a conflict of interest?
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Your group must require any prospective contractor on any contract to
provide, with its bid or proposal:
(a) Information on its financial and
business relationship with all PRPs at
the site, with PRP parent companies,
subsidiaries, affiliates, subcontractors,
contractors, and current clients or attorneys and agents. This disclosure requirement includes past and anticipated financial and business relationships, and services provided to or on
behalf of such parties in connection
with any proposed or pending litigation;
(b) Certification that, to the best of
its knowledge and belief, it has disclosed such information or no such information exists; and
(c) A statement that it will disclose
to you immediately any such information discovered after submission of its
bid or after award.

§ 35.4230 What are my group’s contractual responsibilities once we procure a contractor?
For contractual responsibilities, your
group, not EPA:
(a) Is responsible for resolving all
contractual and administrative issues
arising out of contracts you enter into
under a TAG; you must establish a procedure for resolving such issues with
your contractor which complies with
the provisions of 40 CFR 30.41. These
provisions say your group, not EPA, is
responsible for settling all issues related to decisions you make in procuring advisors or other contractors
with TAG funds; and
(b) Must ensure your contractor(s)
perform(s) in accordance with the
terms and conditions of the contract.
§ 35.4235 Are there specific provisions
my group’s contract(s) must contain?
Your group must include the following provisions in each of its contracts:
(a) Statement of work;
(b) Schedule for performance;
(c) Due dates for deliverables;
(d) Total cost of the contract;
(e) Payment provisions;
(f) The following clauses from 40 CFR
part 30, appendix A, which your EPA
regional office can provide to you:
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(1) Equal Employment Opportunity;
and
(2) Suspension and Debarment;
(g) The following clauses from 40 CFR
30.48:
(1) Remedies for breaches of contract
(40 CFR 30.48(a));
(2) Termination by the recipient (40
CFR 30.48(b)); and
(3) Access to records (40 CFR 30.48(d));
and
(h) Provisions that require your contractor(s) to keep the following detailed records as § 35.4180 requires for
ten years after the end of the contract:
(1) Acquisitions;
(2) Work progress reports;
(3) Expenditures; and
(4) Commitments indicating their relationship to established costs and
schedules.
REQUIREMENTS FOR TAG CONTRACTORS
§ 35.4240 What provisions must my
group’s TAG contractor comply
with if it subcontracts?
A TAG contractor must comply with
the following provisions when awarding
subcontracts:
(a) Section 35.4205 (b) pertaining to
documentation;
(b) Section 35.4205 (c) and (f) pertaining to cost;
(c) Section 35.4195 (c) pertaining to
suspension and debarment;
(d) Section 35.4200 (b) pertaining to
responsible contractors;
(e) [Reserved]
(f) Section 35.4200 (a) pertaining to
unallowable contracts;
(g) Section 35.4235 pertaining to contract provisions; and
(h) Cost principles in 48 CFR part 31,
the Federal Acquisition Regulation, if
the contractor and subcontractors are
profit-making organizations.
[65 FR 58858, Oct. 2, 2000, as amended at 73 FR
15922, Mar. 26, 2008]

erowe on DSK2VPTVN1PROD with

GRANT DISPUTES, TERMINATION, AND
ENFORCEMENT
§ 35.4245 How does my group resolve a
disagreement with EPA regarding
our TAG?
The regulations at 40 CFR 30.63 and
31.70 will govern disputes except that,
before you may obtain judicial review
of the dispute, you must have re-

quested the Regional Administrator to
review the dispute decision official’s
determination under 40 CFR 31.70(c),
and, if you still have a dispute, you
must have requested the Assistant Administrator for the Office of Solid
Waste and Emergency Response to review the Regional Administrator’s decision under 40 CFR 31.70(h).
§ 35.4250 Under what circumstances
would EPA terminate my group’s
TAG?
(a) EPA may terminate your grant if
your group materially fails to comply
with the terms and conditions of the
TAG and the requirements of this subpart.
(b) EPA may also terminate your
grant with your group’s consent in
which case you and EPA must agree
upon the termination conditions, including the effective date as 40 CFR
30.61 describes.
§ 35.4255 Can my group terminate our
TAG?
Yes, your group may terminate your
TAG by sending EPA written notification explaining the reasons for the termination and the effective date.
§ 35.4260 What other steps might EPA
take if my group fails to comply
with the terms and conditions of
our award?
EPA may take one or more of the following actions, under 40 CFR 30.62, depending on the circumstances:
(a) Temporarily withhold advance
payments until you correct the deficiency;
(b) Not allow your group to receive
reimbursement for all or part of the activity or action not in compliance;
(c) Wholly or partly ‘‘suspend’’ your
group’s award;
(d) Withhold further awards (meaning, funding) for the project or program;
(e) Take enforcement action;
(f) Place special conditions in your
grant agreement; and
(g) Take other remedies that may be
legally available.
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CLOSING OUT A TAG

§ 35.4265 How does my group close out
our TAG?
(a) Within 90 calendar days after the
end of the approved project period of
the TAG, your group must submit all
financial, performance and other reports as required by § 35.4180. Upon request from your group, EPA may approve an extension of this time period.
(b) Unless EPA authorizes an extension, your group must pay all your
bills related to the TAG by no later
than 90 calendar days after the end of
the funding period.
(c) Your group must promptly return
any unused cash that EPA advanced or
paid; OMB Circular A–129, Policies for
Federal Credit Programs and Non-Tax
Receivables,
governs
unreturned
amounts that become delinquent debts.
OTHER THINGS YOU NEED TO KNOW
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Definitions.

The following definitions apply to
this subpart:
Advance payment means a payment
made to a recipient before ‘‘outlays’’
are made by the recipient.
Affected means subject to an actual
or potential health, economic or environmental threat. Examples of affected
parties include people:
(1) Who live in areas near NPL facilities, whose health may be endangered
by releases of hazardous substances at
the facility; or
(2) Whose economic interests are
threatened or harmed.
Affiliated means a relationship between persons or groups where one
group, directly or indirectly, controls
or has the power to control the other,
or, a third group controls or has the
power to control both. Factors indicating control include, but are not limited to:
(1) Interlocking management or ownership
(e.g.,
centralized
decisionmaking and control);
(2) Shared facilities and equipment;
and
(3) Common use of employees.
Allocable cost means a cost which is
attributable to a particular cost objective, such as a grant, project, service,
or other activity, in accordance with

the relative benefits received. A cost is
allocable to a Government award if it
is treated consistently with other costs
incurred for the same purpose in like
circumstances and if it:
(1) Is incurred specifically for the
award;
(2) Benefits both the award and other
work and can be distributed in reasonable proportion to the benefits received; or
(3) Is necessary to the overall operation of the organization, although a
direct relationship to any particular
cost objective cannot be shown.
Allowable cost means those project
costs that are: eligible, reasonable, allocable to the project, and necessary to
the operation of the organization or
the performance of the award as provided in the appropriate Federal cost
principles, in most cases OMB Circular
A–122 (see 40 CFR 30.27), and approved
by EPA in the assistance agreement.
Applicant means any group of people
that files an application for a TAG.
Application means a completed formal written request for a TAG that you
submit to a State or the EPA on EPA
form SF–424, Application for Federal
Assistance
(Non-construction
Programs).
Award document or grant agreement
is the legal document that transfers
money or anything of value to your
group to accomplish the purpose of the
TAG project. It specifies funding and
project periods, EPA’s and your group’s
budget share of ‘‘eligible costs,’’ a description of the work to be accomplished, and any additional terms and
conditions that may apply to the
grant.
Award Official means the EPA official
who has the authority to sign grant
agreements.
Budget means the financial plan for
spending all Federal funds and your
group’s matching share funds (including in-kind contributions) for a TAG
project that your group proposes and
EPA approves.
Cash contribution means actual nonFederal dollars, or Federal dollars if
expressly authorized by Federal statute, that your group spends for goods,
services, or personal property (such as
office supplies or professional services)
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used to satisfy the matching funds requirement.
Contract means a written agreement
between your group and another party
(other than a public agency) for services or supplies necessary to complete
the TAG project. Contracts include
contracts and subcontracts for personal and professional services or supplies necessary to complete the TAG
project.
Contractor means any party (for example, a technical advisor) to whom
your group awards a contract.
Cost analysis is the evaluation of each
element of cost to determine whether
it is reasonable, allocable, and allowable.
Eligible cost is a cost permitted by
statute, program guidance or regulations.
EPA means the Environmental Protection Agency.
Explanation of Significant Differences
(ESD) means the document issued by
the agency leading a cleanup that describes to the public significant
changes made to a Record of Decision
after the ROD has been signed. The
ESD must also summarize the information that led to the changes and affirm
that the revised remedy complies with
the ‘‘National Contingency Plan’’
(NCP) and the statutory requirements
of CERCLA.
Federal facility means a facility that
is owned or operated by a department,
agency, or instrumentality of the
United States.
Funding period (previously called a
‘‘budget period’’) means the length of
time specified in a grant agreement
during which your group may spend
Federal funds. A TAG project period
may be comprised of several funding
periods.
Grant agreement or award document is
the legal document that transfers
money or anything of value to your
group to accomplish the purpose of the
TAG project. It specifies funding and
project periods, EPA’s and your group’s
budget share of eligible costs, a description of the work to be accomplished, and any additional terms and
conditions that may apply to the
grant.
In-kind contribution means the value
of a non-cash contribution used to

meet your group’s matching funds requirement in accordance with 40 CFR
30.23. An in-kind contribution may consist of charges for equipment or the
value of goods and services necessary
to the EPA-funded project.
Letter of intent (LOI) means a letter
addressed to your EPA regional office
which clearly states your group’s intention to apply for a TAG. The letter
tells EPA the name of your group, the
Superfund site(s) for which your group
intends to submit an application, and
the name of a contact person in the
group including a mailing address and
telephone number.
Matching funds means the portion of
allowable project cost contributed toward completing the TAG project using
non-Federal funds or Federal funds if
expressly authorized by Federal statutes. The match may include in-kind
as well as cash contributions.
National Contingency Plan (NCP)
means the federal government’s blueprint for responding to both oil spills
and hazardous substance releases. It
lays out the country’s national response capability and promotes overall
coordination among the hierarchy of
responders and contingency plans.
National Priorities List (NPL) means
the Federal list of priority hazardous
substance sites, nationwide. Sites on
the NPL are eligible for long-term
cleanup actions financed through the
Superfund program.
Operable unit means a discrete action
defined by EPA that comprises an incremental step toward completing site
cleanup.
Operation and maintenance means the
steps taken after site actions are complete to make certain that all actions
are effective and working properly.
Outlay means a charge made to the
project or program that is an allowable
cost in terms of costs incurred or inkind contributions used.
Potentially responsible party (PRP)
means any individual(s) or company(ies) (such as owners, operators,
transporters or generators) potentially
responsible under sections 106 or 107 of
CERCLA (42 U.S.C. 9606 or 42 U.S.C.
9607) for the contamination problems
at a Superfund site.
Project manager means the person legally authorized to obligate your group
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to the terms and conditions of EPA’s
regulations and the grant agreement,
and designated by your group to serve
as its principal contact with EPA.
Project period means the period established in the TAG award document during which TAG money may be used.
The project period may be comprised of
more than one funding period.
Reasonable cost means a cost that, in
its nature or amount, does not exceed
that which would be incurred by a prudent person under the circumstances
prevailing at the time the decision was
made to incur the costs.
Recipient means any group that has
been awarded a TAG.
Record of decision (ROD) means a public document that explains the cleanup
method that will be used at a Superfund site; it is based on technical data
gathered and analyses performed during the remedial investigation and feasibility study, as well as public comments and community concerns.
Remedial investigation/feasibility study
(RI/FS) means the phase during which
EPA conducts risk assessments and numerous studies into the nature and extent of the contamination on site, and
analyzes alternative methods for cleaning up a site.
Response action means all activities
undertaken by EPA, other Federal
agencies, States, or PRPs to address
the problems created by hazardous substances at an NPL site.
Start of response action means the
point in time when funding is set-aside
by either EPA, other Federal agencies,
States, or PRPs to begin response activities at a site.
Suspend means an action by EPA
that temporarily withdraws Federal
sponsorship under an award, pending
corrective action by the recipient or
pending a decision to terminate the
award by the Federal awarding agency.
Suspension of an award is a separate
action from suspension under Federal
agency regulations implementing Executive Orders 12549 (3 CFR, 1986
Comp., p. 189) and 12689 (3 CFR, 1989
Comp., p. 235), Debarment and Suspension.

§ 35.4275 Where can my group get the
documents this subpart references
(for example, OMB circulars, other
subparts, forms)?
EPA Headquarters and the regional
offices that follow have the documents
this subpart references available if you
need them:
(a) TAG Coordinator or Grants Office, U.S. EPA Region I, 5 Post Office
Square—Suite 100, Boston, MA 02109–
3912
(b) TAG Coordinator or Grants Office, U.S. EPA Region II, 290 Broadway,
New York, NY 10007–1866.
(c) TAG Coordinator or Grants Office,
U.S. EPA Region III, 1650 Arch Street,
Philadelphia, PA 19106.
(d) TAG Coordinator or Grants Office, U.S. EPA Region IV, Atlanta Federal Center, 61 Forsyth Street, Atlanta,
GA 30303.
(e) TAG Coordinator or Grants Office,
U.S. EPA Region V, Metcalfe Federal
Building, 77 W. Jackson Blvd., Chicago,
IL 60604.
(f) TAG Coordinator or Grants Office,
U.S. EPA Region VI, Wells Fargo
Bank, Tower at Fountain Place, 1445
Ross Avenue, Suite 1200, Dallas, TX
752020–2733.
(g) TAG Coordinator or Grants Office, U.S. EPA Region VII, 901 N. 5th
Street, Kansas City, KS 66101.
(h) TAG Coordinator or Grants Office, U.S. EPA Region VIII, 999 18th
Street, Suite #500, Denver, CO 80202–
2466.
(i) TAG Coordinator or Grants Office,
U.S. EPA Region IX, 75 Hawthorne
Street, San Francisco, CA 94105.
(j) TAG Coordinator or Grants Office,
U.S. EPA Region X, 1200 6th Avenue,
Seattle, WA 98101.
(k) National TAG Coordinator, U.S.
EPA Mail Code: 5204–G, Ariel Rios
Building, 1200 Pennsylvania Avenue,
NW, Washington, DC 20460.
[65 FR 58858, Oct. 2, 2000, as amended at 76 FR
49671, Aug. 11, 2011]

Subpart N [Reserved]
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