AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Government Accountability Office

Board member, or Board en banc, a rea-
sonable opportunity to render a deci-
sion.

(d) A temporary stay under para-
graph (b)(1) of this section may be
issued if the Board member, or Board
en banc, determines that under all of
the circumstances the interests of jus-
tice would be served by providing more
time for the Board’s Office of General
Counsel to pursue the investigation.
However, the duration of any single
temporary stay shall not exceed the
amount of time reasonably necessary
to acquire sufficient information to
support a request for a permanent stay
in the exercise of a high degree of dili-
gence and, in no event, shall any single
temporary stay exceed 60 days except
as provided under paragraph (c) of this
section for the purpose of allowing
time to render a decision.

(e) In determining whether a perma-
nent stay under paragraph (b)(2) of this
section should be issued, the Board
member, or Board en banc, shall:

(1) Assess the evidence adduced by
each side as to whether the proposed
personnel action arises out of an al-
leged prohibited personnel practice as
specified by the Board’s General Coun-
sel;

(2) Assess the nature and gravity of
any harm that could inure to each side
if the request for permanent stay is ei-
ther granted or denied; and

(3) Balance the assessments con-
ducted under paragraphs (e)(1) and (2)
of this section.

(f) Any order issued by a member of
the Board granting or denying, in
whole or in part, a stay request under
paragraph (b) shall be subject to review
by the Board en banc on the filing and
service of a notice of appeal, accom-
panied by a supporting brief, within 10
days of the service of that order. Re-
sponsive briefs shall be filed and served
within 10 days of service of the appeal.

(g) A motion to vacate a stay order
may be filed at any time. A stay order
issued by the Board en banc may not be
vacated by a single Board member.

[68 FR 61992, Nov. 23, 1993, as amended at 68
FR 69304, Dec. 12, 2003]
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§28.145

Subpart H—Appeals by Members
of the Senior Executive Service

§28.140 Personnel actions
SES members.

Members of the GAO Senior Execu-
tive Service (SES) may appeal adverse
actions relating to misconduct, malfea-
sance or similar action to the Board in
accordance with Subpart B of this part.
Members of the GAO SES who allege
that they have been subjected to a per-
sonnel action that constitutes a pro-
hibited personnel practice or prohib-
ited discrimination may appeal to the
Board in accordance with subpart B or
subpart D of this part respectively.

involving

§28.141 Performance based actions.

A career appointee removed from
SES to a GAO position outside the SES
for less than fully successful executive
performance shall, upon notice of such
removal, be entitled, upon request, to
an informal hearing before a member
of the Board designated by the Chair of
the Board.

(a) At the informal hearing, the ca-
reer appointee and/or a representative
and the agency may appear and present
documentary evidence and argument.

(b) The Board member will determine
which, if any, witnesses will be allowed
to testify. As a general rule, no cross-
examination of witnesses will be al-
lowed. The Board member will have
discretion to allow cross-examination
of witnesses in exceptional cir-
cumstances.

(c) The informal hearing shall not
give the career appointee the right to
initiate an action with the Board under
another provision of these rules, nor
need the removal action be delayed as
a result of the granting of such hear-
ing.

Subpart |—Ex Parte
Communications

§28.145

It is the policy of the Board to regu-
late strictly ex parte communications
between members of the Board and
their decision-making personnel and
any interested party to a proceeding
before the Board.

Policy.
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