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of three who is served by a State that 
offers services under § 303.211. 

(2) In a State that offers services 
under § 303.211, for toddlers with dis-
abilities identified in § 303.209(b)(1)(i), 
the parent must be provided at the 
transition conference conducted under 
paragraph (c)(1) of this section: 

(i) An explanation, consistent with 
§ 303.211(b)(1)(ii), of the toddler’s op-
tions to continue to receive early 
intervention services under this part or 
preschool services under section 619 of 
the Act. 

(ii) The initial annual notice ref-
erenced in § 303.211(b)(1). 

(3) For children with disabilities age 
three and older who receive services 
pursuant to § 303.211, the State must 
ensure that it satisfies the separate 
transition requirements in 
§ 303.211(b)(6)(ii). 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1412(a)(3) and (a)(9), 
1436(a)(3), 1437(a)(9)) 

§ 303.210 Coordination with Head 
Start and Early Head Start, early 
education, and child care programs. 

(a) Each application must contain a 
description of State efforts to promote 
collaboration among Head Start and 
Early Head Start programs under the 
Head Start Act (42 U.S.C. 9801, et seq., 
as amended), early education and child 
care programs, and services under this 
part. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(b) The State lead agency must par-
ticipate, consistent with section 
642B(b)(1)(C)(viii) of the Head Start 
Act, on the State Advisory Council on 
Early Childhood Education and Care 
established under the Head Start Act. 

(Authority: 20 U.S.C. 1437(a)(10)) 

§ 303.211 State option to make services 
under this part available to chil-
dren ages three and older. 

(a) General. (1) Subject to paragraphs 
(a)(2) and (b) of this section, a State 
may elect to include in its application 
for a grant under this part a State pol-
icy, developed and implemented jointly 
by the lead agency and the SEA, under 
which a parent of a child with a dis-

ability who is eligible for preschool 
services under section 619 of the Act 
and who previously received early 
intervention services under this part, 
may choose the continuation of early 
intervention services under this part 
for his or her child after the child turns 
three until the child enters, or is eligi-
ble under State law to enter, kinder-
garten or elementary school. 

(2) A State that adopts the policy de-
scribed in paragraph (a)(1) of this sec-
tion may determine whether it applies 
to children with disabilities— 

(i) From age three until the begin-
ning of the school year following the 
child’s third birthday; 

(ii) From age three until the begin-
ning of the school year following the 
child’s fourth birthday; or 

(iii) From age three until the begin-
ning of the school year following the 
child’s fifth birthday. 

(3) In no case may a State provide 
services under this section beyond the 
age at which the child actually enters, 
or is eligible under State law to enter, 
kindergarten or elementary school in 
the State. 

(b) Requirements. If a State’s applica-
tion for a grant under this part in-
cludes the State policy described in 
paragraph (a) of this section, the sys-
tem must ensure the following: 

(1) Parents of children with disabil-
ities who are eligible for services under 
section 619 of the Act and who pre-
viously received early intervention 
services under this part will be pro-
vided an annual notice that contains— 

(i) A description of the rights of the 
parents to elect to receive services pur-
suant to this section or under part B of 
the Act; and 

(ii) An explanation of the differences 
between services provided pursuant to 
this section and services provided 
under part B of the Act, including— 

(A) The types of services and the lo-
cations at which the services are pro-
vided; 

(B) The procedural safeguards that 
apply; and 

(C) Possible costs (including the costs 
or fees to be charged to families as de-
scribed in §§ 303.520 and 303.521), if any, 
to parents of children eligible under 
this part. 
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(2) Consistent with § 303.344(d), serv-
ices provided pursuant to this section 
will include an educational component 
that promotes school readiness and in-
corporates preliteracy, language, and 
numeracy skills. 

(3) The State policy ensures that any 
child served pursuant to this section 
has the right, at any time, to receive 
FAPE (as that term is defined at 
§ 303.15) under part B of the Act instead 
of early intervention services under 
part C of the Act. 

(4) The lead agency must continue to 
provide all early intervention services 
identified in the toddler with a disabil-
ity’s IFSP under § 303.344 (and con-
sented to by the parent under 
§ 303.342(e)) beyond age three until that 
toddler’s initial eligibility determina-
tion under part B of the Act is made 
under 34 CFR 300.306. This provision 
does not apply if the LEA has re-
quested parental consent for the initial 
evaluation under 34 CFR 300.300(a) and 
the parent has not provided that con-
sent. 

(5) The lead agency must obtain in-
formed consent from the parent of any 
child with a disability for the continu-
ation of early intervention services 
pursuant to this section for that child. 
Consent must be obtained before the 
child reaches three years of age, where 
practicable. 

(6)(i) For toddlers with disabilities 
under the age of three in a State that 
offers services under this section, the 
lead agency ensures that the transition 
requirements in § 303.209(b)(1)(i) and 
(b)(1)(ii), (c)(1), and (d) are met. 

(ii) For toddlers with disabilities age 
three and older in a State that offers 
services under this section, the lead 
agency ensures a smooth transition 
from services under this section to pre-
school, kindergarten or elementary 
school by— 

(A) Providing the SEA and LEA 
where the child resides, consistent with 
any State policy adopted under 
§ 303.401(e), the information listed in 
§ 303.401(d)(1) not fewer than 90 days be-
fore the child will no longer be eligible 
under paragraph (a)(2) of this section 
to receive, or will no longer receive, 
early intervention services under this 
section; 

(B) With the approval of the parents 
of the child, convening a transition 
conference, among the lead agency, the 
parents, and the LEA, not fewer than 
90 days—and, at the discretion of all 
parties, not more than 9 months—be-
fore the child will no longer be eligible 
under paragraph (a)(2) of this section 
to receive, or no longer receives, early 
intervention services under this sec-
tion, to discuss any services that the 
child may receive under part B of the 
Act; and 

(C) Establishing a transition plan in 
the IFSP not fewer than 90 days—and, 
at the discretion of all parties, not 
more than 9 months—before the child 
will no longer be eligible under para-
graph (a)(2) of this section to receive, 
or no longer receives, early interven-
tion services under this section. 

(7) In States that adopt the option to 
make services under this part available 
to children ages three and older pursu-
ant to this section, there will be a re-
ferral to the part C system, dependent 
upon parental consent, of a child under 
the age of three who directly experi-
ences a substantiated case of trauma 
due to exposure to family violence, as 
defined in section 320 of the Family Vi-
olence Prevention and Services Act, 42 
U.S.C. 10401, et seq. 

(c) Reporting requirement. If a State 
includes in its application a State pol-
icy described in paragraph (a) of this 
section, the State must submit to the 
Secretary, in the State’s report under 
§ 303.124, the number and percentage of 
children with disabilities who are eligi-
ble for services under section 619 of the 
Act but whose parents choose for their 
children to continue to receive early 
intervention services under this part. 

(d) Available funds. The State policy 
described in paragraph (a) of this sec-
tion must describe the funds—includ-
ing an identification as Federal, State, 
or local funds—that will be used to en-
sure that the option described in para-
graph (a) of this section is available to 
eligible children and families who pro-
vide the consent described in paragraph 
(b)(5) of this section, including fees, if 
any, to be charged to families as de-
scribed in §§ 303.520 and 303.521. 

(e) Rules of construction. (1) If a state-
wide system includes a State policy de-
scribed in paragraph (a) of this section, 
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a State that provides services in ac-
cordance with this section to a child 
with a disability who is eligible for 
services under section 619 of the Act 
will not be required to provide the 
child FAPE under part B of the Act for 
the period of time in which the child is 
receiving services under this part. 

(2) Nothing in this section may be 
construed to require a provider of serv-
ices under this part to provide a child 
served under this part with FAPE. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(c), 1437(a)(11)) 

§ 303.212 Additional information and 
assurances. 

Each application must contain— 
(a) A description of the steps the 

State is taking to ensure equitable ac-
cess to, and equitable participation in, 
the part C statewide system as re-
quired by section 427(b) of GEPA; and 

(b) Other information and assurances 
as the Secretary may reasonably re-
quire. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1228a(b), 1437(a)(11)) 

ASSURANCES 

§ 303.220 Assurances satisfactory to 
the Secretary. 

Each application must contain assur-
ances satisfactory to the Secretary 
that the State has met the require-
ments in §§ 303.221 through 303.227. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(b)) 

§ 303.221 Expenditure of funds. 
The State must ensure that Federal 

funds made available to the State 
under section 643 of the Act will be ex-
pended in accordance with the provi-
sions of this part, including §§ 303.500 
and 303.501. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(b)(1)) 

§ 303.222 Payor of last resort. 
The State must ensure that it will 

comply with the requirements in 

§§ 303.510 and 303.511 in subpart F of this 
part. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(b)(2)) 

§ 303.223 Control of funds and prop-
erty. 

The State must ensure that— 
(a) The control of funds provided 

under this part, and title to property 
acquired with those funds, will be in a 
public agency for the uses and purposes 
provided in this part; and 

(b) A public agency will administer 
the funds and property. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(b)(3)) 

§ 303.224 Reports and records. 
The State must ensure that it will— 
(a) Make reports in the form and con-

taining the information that the Sec-
retary may require; and 

(b) Keep records and afford access to 
those records as the Secretary may 
find necessary to ensure compliance 
with the requirements of this part, the 
correctness and verification of reports, 
and the proper disbursement of funds 
provided under this part. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(b)(4)) 

§ 303.225 Prohibition against sup-
planting; indirect costs. 

(a) Each application must provide 
satisfactory assurance that the Federal 
funds made available under section 643 
of the Act to the State: 

(1) Will not be commingled with 
State funds; and 

(2) Will be used so as to supplement 
the level of State and local funds ex-
pended for infants and toddlers with 
disabilities and their families and in no 
case to supplant those State and local 
funds. 

(b) To meet the requirement in para-
graph (a) of this section, the total 
amount of State and local funds budg-
eted for expenditures in the current fis-
cal year for early intervention services 
for children eligible under this part and 
their families must be at least equal to 
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