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§2200.1

2200.209 Hearing.

2200.210 Review of Judge’s decision.

2200.211 Applicability of subparts A through
G.

AUTHORITY: 29 U.S.C. 661(g), unless other-
wise noted.

Section 2200.96 is also issued under 28
U.S.C. 2112(a).

SOURCE: 51 FR 32015, Sept. 8, 1986, unless
otherwise noted.

Subpart A—General Provisions

§2200.1 Definitions.

As used herein:

(a) Act means the Occupational Safe-
ty and Health Act of 1970, 29 U.S.C. 651-
678.

(b) Commission, person, employer, and
employee have the meanings set forth in
section 3 of the Act, 29 U.S.C. 652.

(c) Secretary means the Secretary of
Labor or his duly authorized represent-
ative.

(d) Executive Secretary means the Ex-
ecutive Secretary of the Commission.

(e) Affected employee means an em-
ployee of a cited employer who is ex-
posed to or has access to the hazard
arising out of the allegedly violative
circumstances, conditions, practices or
operations.

(f) Judge means an Administrative
Law Judge appointed by the Chairman
of the Commission pursuant to section
12(j) of the Act, 29 U.S.C. 661(j), as
amended by Pub. L. 95-251, 92 Stat. 183,
184 (1978).

(g) Authorized employee representative
means a labor organization that has a
collective bargaining relationship with
the cited employer and that represents
affected employees.

(h) Representative means any person,
including an authorized employee rep-
resentative, authorized by a party or
intervenor to represent him in a pro-
ceeding.

(i) Citation means a written commu-
nication issued by the Secretary to an
employer pursuant to 9(a) of the Act, 29
U.S.C. 658(a).

(j) Notification of proposed penalty
means a written communication issued
by the Secretary to an employer pursu-
ant to 10 (a) or (b) of the Act, 29 U.S.C.
659(a) or (b).

(k) Day means a calendar day.
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(1) Working day means all days except
Saturdays, Sundays, or Federal holi-
days.

(m) Proceeding means any proceeding
before the Commission or before a
Judge.

(n) Pleadings are complaints and an-
swers filed under §2200.34, statements
of reasons and contestants’ responses
filed under §2200.38, and petitions for
modification of abatement and object-
ing ©parties’ responses filed under
§2200.37. A motion is not a pleading
within the meaning of these rules.

[61 FR 32015, Sept. 8, 1986, as amended at 74
FR 63986, Dec. 7, 2009]

§2200.2 Scope of rules; applicability of
Federal Rules of Civil Procedure;
construction.

(a) Scope. These rules shall govern all
proceedings before the Commission and
its Judges.

(b) Applicability of Federal Rules of
Civil Procedure. In the absence of a spe-
cific provision, procedure shall be in
accordance with the Federal Rules of
Civil Procedure.

(c) Construction. These rules shall be
construed to secure an expeditious,
just and inexpensive determination of
every case.

§2200.3 Use of gender and number.

(a) Number. Words importing the sin-
gular number may extend and be ap-
plied to the plural and vice versa.

(b) Gender. Words importing the mas-
culine gender may be applied to the
feminine gender.

§2200.4 Computation of time.

(a) Computation. In computing any
period of time prescribed or allowed in
these rules, the day from which the
designated period begins to run shall
not be included. The last day of the pe-
riod so computed shall be included un-
less it is a Saturday, Sunday or Fed-
eral holiday, in which event the period
runs until the end of the next day
which is not a Saturday, Sunday, or
Federal holiday. When the period of
time prescribed or allowed is less than
11 days, the period shall commence on
the first day which is not a Saturday,
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Sunday, or Federal holiday, and inter-
mediate Saturdays, Sundays, and Fed-
eral holidays shall likewise be excluded
from the computation.

(b) Service by mail. Where service of a
document, including documents issued
by the Commission or Judge, is made
by mail pursuant to §2200.7, a separate
period of 3 days shall be allowed, in ad-
dition to the prescribed period, for the
filing of a response. This additional 3-
day period shall commence on the cal-
endar day following the day on which
service has been made and shall in-
clude all calendar days; that is, para-
graph (a) of this section shall not apply
to the extent it requires the exclusion
of Saturdays, Sundays, or Federal holi-
days. The prescribed period for the re-
sponsive filing shall commence on the
first day following the expiration of
the 3-day period, except when the pre-
scribed period is less than 11 days.
Where the period is less than 11 days, it
shall commence on the first day fol-
lowing the expiration of the 3-day pe-
riod that is not a Saturday, Sunday, or
Federal holiday.

(c) Ezclusion. Paragraph (b) of this
section does not apply to petitions for
discretionary review. The period of
time for filing a petition for discre-
tionary review is governed Dby
§2200.91(b).

[67 FR 41683, Sept. 11, 1992]

§2200.5 Extension of time.

The Commission or Judge on their
own initiative or, upon motion of a
party, for good cause shown, may en-
large or shorten any time prescribed by
these rules or prescribed by an order.
All such motions shall be in writing
but, in exigent circumstances in a case
pending before a Judge, an oral request
may be made and thereafter shall be
followed by a written motion filed with
the Judge within 3 working days. A re-
quest for an extension of time should
be received in advance of the date on
which the pleading or document is due
to be filed. However, in exigent cir-
cumstances, an extension of time may
be granted even though the request was
filed after the designated time for fil-
ing has expired. In such circumstances,
the party requesting the extension
must show, in writing, the reasons for
the party’s failure to make the request

§2200.7

before the time prescribed for the filing
had expired. The motion may be acted
upon before the time for response has
expired.

[70 FR 22787, May 3, 2005]

§2200.6 Record address.

Every pleading or document filed by
any party or intervenor shall contain
the name, current address and tele-
phone number of his representative or,
if he has no representative, his own
name, current address and telephone
number. Any change in such informa-
tion shall be communicated promptly
in writing to the Judge, or the Execu-
tive Secretary if no Judge has been as-
signed, and to all other parties and in-
tervenors. A party or intervenor who
fails to furnish such information shall
be deemed to have waived his right to
notice and service under these rules.

[61 FR 32015, Sept. 8, 1986; 52 FR 13831, Apr.
27, 1987]

§2200.7 Service and notice.

(a) When service is required. At the
time of filing pleadings or other docu-
ments, a copy thereof shall be served
by the filing party or intervenor on
every other party or intervenor. Every
paper relating to discovery required to
be served on a party shall be served on
all parties and intervenors. Every order
required by its terms to be served shall
be served upon each of the parties and
intervenors.

(b) Service on represented parties or in-
tervenors. Service upon a party or inter-
venor who has appeared through a rep-
resentative shall be made only upon
such representative.

(c) How accomplished. Unless other-
wise ordered, service may be accom-
plished by postage pre-paid first class
mail at the last known address, by
electronic transmission, or by personal
delivery. Service is deemed effected at
the time of mailing (if by mail), at the
time of receipt (if by electronic trans-
mission), or at the time of personal de-
livery (if by personal delivery). Fac-
simile transmission of documents and
documents sent by an overnight deliv-
ery service shall be considered personal
delivery. Legibility of documents
served by facsimile transmission is the
responsibility of the serving party.
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Documents may be served by electronic
transmission only when all parties con-
sent in writing and the certificate of
service of the electronic transmission
states such consent and the method of
transmission. All parties must be elec-
tronically served. Electronic service
must be accomplished by following the
requirements set forth on the Commis-
sion’s Web site (http://
www.OSHRC.gov.).

(d) Proof of service. Proof of service
shall be accomplished by a written
statement of the same which sets forth
the date and manner of service. Such
statement shall be filed with the plead-
ing or document.

(e) Proof of posting. Where service is
accomplished by posting, proof of such
posting shall be filed not later than the
first working day following the post-
ing.

(f) Service on represented employees.
Service and notice to employees rep-
resented by an authorized employee
representative shall be deemed accom-
plished by serving the representative in
the manner prescribed in paragraph (c)
of this section.

(g) Service on unrepresented employees.
In the event that there are any affected
employees who are not represented by
an authorized employee representative,
the employer shall, immediately upon
receipt of notice of the docketing of
the notice of contest or petition for
modification of the abatement period,
post, where the citation is required to
be posted, a copy of the notice of con-
test and a notice informing such af-
fected employees of their right to party
status and of the availability of all
pleadings for inspection and copying at
reasonable times. A notice in the fol-
lowing form shall be deemed to comply
with this paragraph:

(Name of employer)

Your employer has been cited by the Sec-
retary of Labor for violation of the Occu-
pational Safety and Health Act of 1970.
The citation has been contested and will
be the subject of a hearing before the OC-
CUPATIONAL SAFETY AND HEALTH
REVIEW COMMISSION. Affected em-
ployees are entitled to participate in this
hearing as parties under terms and con-
ditions established by the OCCUPA-
TIONAL SAFETY AND HEALTH RE-
VIEW COMMISSION in its Rules of Pro-
cedure. Notice of intent to participate

29 CFR Ch. XX (7-1-12 Edition)

must be filed no later than 10 days before
the hearing. Any notice of intent to par-
ticipate should be sent to: Occupational
Safety and Health Review Commission,
Office of the Executive Secretary, One
Lafayette Centre, 1120 20th Street, NW.,
Suite 980, Washington, DC 20036-3457. All
pleadings relevant to this matter may be
inspected at: (Place reasonably conven-
ient to employees, preferably at or near
workplace.)

Where appropriate, the second sen-
tence of the above notice will be de-
leted and the following sentence will be
substituted:

The reasonableness of the period prescribed
by the Secretary of Labor for abatement of
the violation has been contested and will be
the subject of a hearing before the OCCUPA-
TIONAL SAFETY AND HEALTH REVIEW
COMMISSION.

(h) Special service requirements; author-
ized employee representatives. The au-
thorized employee representative, if
any, shall be served with the notice set
forth in paragraph (g) of this section
and with a copy of the notice of con-
test.

(i) Notice of hearing to unrepresented
employees. Immediately upon receipt, a
copy of the notice of the hearing to be
held before the Judge shall be served
by the employer on affected employees
who are not represented by an author-
ized employee representative by post-
ing a copy of the notice of such hearing
at or near the place where the citation
is required to be posted.

(j) Notice of hearing to represented em-
ployees. Immediately upon receipt, a
copy of the notice of the hearing to be
held before the Judge shall be served
by the employer on the authorized em-
ployee representative of affected em-
ployees in the manner prescribed in
paragraph (c) of this section, if the em-
ployer has not been informed that the
authorized employee representative
has entered an appearance as of the
date such notice is received by the em-
ployer.

(k) Employee contest; service on other
employees. Where a notice of contest is
filed by an affected employee who is
not represented by an authorized em-
ployee representative and there are
other affected employees who are rep-
resented by an authorized employee
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representative, the unrepresented em-
ployee shall, upon receipt of the state-
ment filed in conformance with
§2200.38, serve a copy thereof on such
authorized employee representative in
the manner prescribed in paragraph (c)
of this section and shall file proof of
such service.

(1) Employee contest; Service on em-
ployer. Where a notice of contest is
filed by an affected employee or an au-
thorized employee representative, a
copy of the notice of contest and re-
sponse filed in support thereof shall be
provided to the employer for posting in
the manner prescribed in paragraph (g)
of this section.

(m) Employee contest; service on other
authorized employee representatives. An
authorized employee representative
who files a notice of contest shall be
responsible for serving any other au-
thorized employee representative
whose members are affected employees.

(n) Duration of posting. Where posting
is required by this section, such post-
ing shall be maintained until the com-
mencement of the hearing or until ear-
lier disposition.

[61 FR 32015, Sept. 8, 1986; 52 FR 13831, Apr.
27, 1987, as amended at 57 FR 41684, Sept. 11,
1992; 58 FR 26065, Apr. 30, 1993; 62 FR 35963,
July 3, 1997; 70 FR 22787, May 3, 2005; 70 FR
256562, May 13, 2005]

§2200.8 Filing.

(a) What to file. All papers required to
be served on a party or intervenor, ex-
cept for those papers associated with
part of a discovery request under Rules
52 through 56, shall be filed either be-
fore service or within a reasonable
time thereafter.

(b) Where to file. Prior to assignment
of a case to a Judge, all papers shall be
filed with the Executive Secretary at
One Lafayette Centre, 1120 20th Street,
NW., Suite 980, Washington, DC 20036—
3457. Subsequent to the assignment of
the case to a Judge, all papers shall be
filed with the Judge at the address
given in the notice informing of such
assignment. Subsequent to the dock-
eting of the Judge’s report, all papers
shall be filed with the Executive Sec-
retary, except as provided in
§2200.90(b)(3).

(c) How to file. Unless otherwise or-
dered, filings may be accomplished by

§2200.8

postage-prepaid first class mail, per-
sonal delivery, or electronic trans-
mission or facsimile transmission.

(d) Number of copies. Unless otherwise
ordered or stated in this part, only the
original of a document shall be filed.

(e) Filing date. (1) Except for the doc-
uments listed in paragraph (e)(2) of this
section, filing is effective upon mail-
ing, if by mail, upon receipt by the
Commission, if filing is by personal de-
livery, overnight delivery service, fac-
simile transmission or electronic
transmission.

(2) Filing is effective upon receipt for
petitions for interlocutory review
(§2200.73), petitions for discretionary
review (§2200.91), and EAJA applica-
tions (§2204.301).

(3) Counsel and the parties shall have
sole responsibility for ensuring that
the document is timely received by the
Commission.

(f) Facsimile transmissions. (1) Any
document may be filed with the Com-
mission or its Judges by facsimile
transmission. Filing shall be deemed
completed at the time that the fac-
simile transmission is received by the
Commission or the Judge. The filed
facsimile shall have the same force and
effect as an original.

(2) All facsimile transmissions shall
include a facsimile of the appropriate
certificate of service.

(3) It is the responsibility of parties
desiring to file documents by the use of
facsimile transmission equipment to
utilize equipment that is compatible
with facsimile transmission equipment
operated by the Commission. Leg-
ibility of the transmitted documents is
the responsibility of the serving party.

(g) Electronic filing. (1) Where all par-
ties consent to electronic service and
electronic filing, a document may be
filed by electronic transmission with
the Commission and its Judges. The
certificate of service accompanying the
document must state that the other
parties consent to filing by electronic
transmission. The electronic trans-
mission shall be in the manner speci-
fied by the Commission’s Web site
(http://www.OSHRC.gov).

(2) A document filed in conformance
with these rules constitutes a written
document for the purpose of applying
these rules, and a copy printed by the
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Commission and placed in the case file
shall have the same force and effect as
the original.

(3) A certificate of service shall ac-
company each document electronically
filed. The certificate shall set forth the
dates and manner of filing and service.
It is the responsibility of the transmit-
ting party to retain records showing
the date of transmission, including re-
ceipts.

(4) A party that files a document by
an electronic transmission shall utilize
equipment and software that is com-
patible with equipment operated by the
Commission and shall be responsible
for the legibility of the document.

(5) Information that is sensitive but
not privileged shall be filed as follows:

(i) If Social Security numbers must
be included in a document, only the
last four digits of that number shall be
used;

(ii) If names of minor children must
be mentioned, only the initials of that
child shall be used;

(iii) If dates of birth must be in-
cluded, only the year shall be used;

(iv) If financial account numbers
must be filed, only the last four digits
of these numbers shall be used;

(v) If a personal identifying number,
such as a driver’s license number must
be filed, only the last four digits shall
be used. Parties shall exercise caution
when filing medical records, medical
treatment records, medical diagnosis
records, employment history, and indi-
vidual financial information, and shall
redact or exclude certain materials un-
necessary to a disposition of the case.

(6) A transmittal letter shall not be
filed electronically or by other means
when a document is transmitted not-
ing:

(i) The transmittal of a document;

(ii) The inclusion of an attachment;

(iii) A request for a return receipt; or

(iv) A request for additional informa-
tion concerning the filing.

(7) The signature line of any docu-
ment shall include the notation ‘‘/s/”’
followed by the typewritten name or
graphical duplicate of the handwritten
signature of the party representative
filing the document. Such representa-
tion of the signature shall be deemed
to be the original signature of the rep-
resentative for all purposes unless the

29 CFR Ch. XX (7-1-12 Edition)

party representative shows that such
representation of the signature was un-
authorized.

(8) Privileged information shall not
be filed electronically. Privileged in-
formation or information that is as-
serted by any party to be privileged
shall not be filed electronically.

[70 FR 22787, May 3, 2005; 70 FR 25652, May 13,
2005; 74 FR 63986, Dec. 7, 2009]

§2200.9 Consolidation.

Cases may be consolidated on the
motion of any party, on the Judge’s
own motion, or on the Commission’s
own motion, where there exist common
parties, common questions of law or
fact or in such other circumstances as
justice or the administration of the
Act require.

[61 FR 32015, Sept. 8, 1986; 52 FR 13831, Apr.
27, 1987; 52 FR 19631, May 26, 1987]

§2200.10 Severance.

Upon its own motion, or upon motion
of any party or intervenor, where a
showing of good cause has been made
by the party or intervenor, the Com-
mission or the Judge may order any
proceeding severed with respect to
some or all claims or parties.

[67 FR 41684, Sept. 11, 1992]
§2200.11 [Reserved]

§2200.12

(a) Citing decisions by Commission and
Judges—(1) Generally. Parties citing de-
cisions by the Commission should in-
clude in the citation the name of the
employer, a citation to either the Bu-
reau of National Affairs’ Occupational
Safety and Health Cases (‘“‘BNA
OSHC”’) or Commerce Clearing House’s
Occupational Safety and Health Deci-
sions (‘“‘CCH OSHD”’), the OSHRC dock-
et number and the year of the decision.
For example, Clement Food Co., 11 BNA
OSHC 2120 (No. 80-607, 1984).

(2) Parenthetical statements. When cit-
ing the decision of a Judge, the digest
of an opinion, or the opinion of a single
Commissioner, a parenthetical state-
ment to that effect should be included.
For example, Rust Engineering Co., 1984
CCH OSHD 927,023 (No. 79-2090, 1984)

References to cases.
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(view of Chairman ), vacating di-
rection for review of 1980 CCH OSHD
924,269 (1980) (ALJ) (digest).

(3) Additional reference to OSAHRC Re-
ports optional. A parallel reference to
the Commission’s official reporter,
OSAHRC Reports, which prints the full
text of all Commission and Judges’ de-
cisions in microfiche form, may also be
included. For example, Texaco, Inc., 80
OSAHRC 74/B1, 8 BNA OSHC 1758 (No.
77-3040, 1980). See generally 29 CFR
2201.4(c) (on OSAHRC Reports).

(b) References to court decisions—(1)
Parallel references to BNA and CCH re-
porters. When citing a court decision, a
parallel reference to either the Bureau
of National Affairs’ Occupational Safe-
ty and Health Cases (‘“BNA OSHC”) or
Commerce Clearing House’s Occupa-
tional Safety and Health Decisions
(‘“‘CCH OSHD”) is desirable. For exam-
ple, Simplex Time Recorder Co. v. Sec-
retary of Labor, 766 F.2d 575, 12 BNA
OSHC 1401 (D.C. Cir. 1985); Deering
Milliken, Inc. v. OSHRC, 630 F.2d 1094,
1980 CCH OSHD 924,991 (5th Cir. 1980).

(2) Name of employer to be indicated.
When a court decision is cited in which
the first-listed party on each side is ei-
ther the Secretary of Labor (or the
name of a particular Secretary of
Labor), the Commission, or a labor
union, the citation should include in
parenthesis the name of the employer
in the Commission proceeding. For ex-
ample, Donovan v. Allied Industrial
Workers (Archer Daniels Midland Co.),
760 F.2d 783, 12 BNA OSHC 1310 (7th Cir.
1985); Donovan v. OSHRC (Mobil Oil
Corp.), 713 F.2d 918, 1983 CCH OSHD
926,627 (2d Cir. 1983).

[61 FR 32015, Sept. 8, 1986; 52 FR 13831, Apr.
27, 1987]

Subpart B—Parties and
Representatives

§2200.20 Party status.

(a) Affected employees. Affected em-
ployees and authorized employee rep-
resentatives may elect party status
concerning any matter in which the
Act confers a right to participate. The
election shall be accomplished by filing
a written notice of election at least 10
days before the hearing. A notice of
election filed less than 10 days prior to

§2200.22

the hearing is ineffective unless good
cause is shown for not timely filing the
notice. A notice of election shall be
served on all other parties in accord-
ance with §2200.7.

(b) Employee contest. Where a notice
of contest is filed by an employee or by
an authorized employee representative
with respect to the reasonableness of
the period for abatement of a violation,
the employer charged with the respon-
sibility of abating the violation may
elect party status by a notice filed at
least 10 days before the hearing. A no-
tice filed less than 10 days prior to the
hearing is ineffective unless good cause
is shown for not timely filing the no-
tice.

[61 FR 32015, Sept. 8, 1986, as amended at 57
FR 41684, Sept. 11, 1992; 74 FR 63986, Dec. 7,
2009]

§2200.21 Intervention; appearance by
non-parties.

(a) When allowed. A petition for leave
to intervene may be filed at any time
prior to 10 days before commencement
of the hearing. A petition filed less
than 10 days prior to the commence-
ment of the hearing will be denied un-
less good cause is shown for not timely
filing the petition. A petition shall be
served on all parties in accordance
with §2200.7.

(b) Requirements of petition. The peti-
tion shall set forth the interest of the
petitioner in the proceeding and show
that the participation of the petitioner
will assist in the determination of the
issues in question, and that the inter-
vention will not unduly delay the pro-
ceeding.

(c) Granting of petition. The Commis-
sion or Judge may grant a petition for
intervention to such an extent and
upon such terms as the Commission or
the Judge shall determine.

[61 FR 32015, Sept. 8, 1986, as amended at 74
FR 63986, Dec. 7, 2009]

§2200.22 Representation of partiesand
intervenors.

(a) Representation. Any party or in-
tervenor may appear in person,
through an attorney, or through an-
other representative who is not an at-
torney. A representative must file an
appearance in accordance with §2200.23.
In the absence of an appearance by a
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