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§ 825.113(b), or any subsequent treatment in connection with such inpatient
care.
§ 825.115

Continuing treatment.

A serious health condition involving
continuing treatment by a health care
provider includes any one or more of
the following:
(a) Incapacity and treatment. A period
of incapacity of more than three consecutive, full calendar days, and any
subsequent treatment or period of incapacity relating to the same condition,
that also involves:
(1) Treatment two or more times,
within 30 days of the first day of incapacity,
unless
extenuating
circumstances exist, by a health care provider, by a nurse under direct supervision of a health care provider, or by
a provider of health care services (e.g.,
physical therapist) under orders of, or
on referral by, a health care provider;
or
(2) Treatment by a health care provider on at least one occasion, which
results in a regimen of continuing
treatment under the supervision of the
health care provider.
(3) The requirement in paragraphs
(a)(1) and (2) of this section for treatment by a health care provider means
an in-person visit to a health care provider. The first (or only) in-person
treatment visit must take place within
seven days of the first day of incapacity.
(4) Whether additional treatment visits or a regimen of continuing treatment is necessary within the 30-day period shall be determined by the health
care provider.
(5) The term ‘‘extenuating circumstances’’ in paragraph (a)(1) of this
section means circumstances beyond
the employee’s control that prevent
the follow-up visit from occurring as
planned by the health care provider.
Whether a given set of circumstances
are extenuating depends on the facts.
For
example,
extenuating
circumstances exist if a health care provider determines that a second in-person visit is needed within the 30-day
period, but the health care provider
does not have any available appointments during that time period.

(b) Pregnancy or prenatal care. Any
period of incapacity due to pregnancy,
or for prenatal care. See also § 825.120.
(c) Chronic conditions. Any period of
incapacity or treatment for such incapacity due to a chronic serious health
condition. A chronic serious health
condition is one which:
(1) Requires periodic visits (defined
as at least twice a year) for treatment
by a health care provider, or by a nurse
under direct supervision of a health
care provider;
(2) Continues over an extended period
of time (including recurring episodes of
a single underlying condition); and
(3) May cause episodic rather than a
continuing period of incapacity (e.g.,
asthma, diabetes, epilepsy, etc.).
(d) Permanent or long-term conditions.
A period of incapacity which is permanent or long-term due to a condition
for which treatment may not be effective. The employee or family member
must be under the continuing supervision of, but need not be receiving active treatment by, a health care provider. Examples include Alzheimer’s, a
severe stroke, or the terminal stages of
a disease.
(e) Conditions requiring multiple treatments. Any period of absence to receive
multiple treatments (including any period of recovery therefrom) by a health
care provider or by a provider of health
care services under orders of, or on referral by, a health care provider, for:
(1) Restorative surgery after an accident or other injury; or
(2) A condition that would likely result in a period of incapacity of more
than three consecutive, full calendar
days in the absence of medical intervention or treatment, such as cancer
(chemotherapy, radiation, etc.), severe
arthritis (physical therapy), or kidney
disease (dialysis).
(f) Absences attributable to incapacity under paragraph (b) or (c) of this
section qualify for FMLA leave even
though the employee or the covered
family member does not receive treatment from a health care provider during the absence, and even if the absence does not last more than three
consecutive, full calendar days. For example, an employee with asthma may
be unable to report for work due to the
onset of an asthma attack or because
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§ 825.120

the employee’s health care provider
has advised the employee to stay home
when the pollen count exceeds a certain level. An employee who is pregnant may be unable to report to work
because of severe morning sickness.
§§ 825.116–825.118

[Reserved]

§ 825.119 Leave for treatment of substance abuse.
(a) Substance abuse may be a serious
health condition if the conditions of
§§ 825.113 through 825.115 are met. However, FMLA leave may only be taken
for treatment for substance abuse by a
health care provider or by a provider of
health care services on referral by a
health care provider. On the other
hand, absence because of the employee’s use of the substance, rather than
for treatment, does not qualify for
FMLA leave.
(b) Treatment for substance abuse
does not prevent an employer from
taking employment action against an
employee. The employer may not take
action against the employee because
the employee has exercised his or her
right to take FMLA leave for treatment. However, if the employer has an
established policy, applied in a non-discriminatory manner that has been
communicated to all employees, that
provides under certain circumstances
an employee may be terminated for
substance abuse, pursuant to that policy the employee may be terminated
whether or not the employee is presently taking FMLA leave. An employee
may also take FMLA leave to care for
a covered family member who is receiving treatment for substance abuse. The
employer may not take action against
an employee who is providing care for
a covered family member receiving
treatment for substance abuse.
§ 825.120

Leave for pregnancy or birth.

(a) General rules. Eligible employees
are entitled to FMLA leave for pregnancy or birth of a child as follows:
(1) Both the mother and father are
entitled to FMLA leave for the birth of
their child.
(2) Both the mother and father are
entitled to FMLA leave to be with the
healthy newborn child (i.e., bonding
time) during the 12-month period be-

ginning on the date of birth. An employee’s entitlement to FMLA leave
for a birth expires at the end of the 12month period beginning on the date of
the birth. If state law allows, or the
employer permits, bonding leave to be
taken beyond this period, such leave
will not qualify as FMLA leave. See
§ 825.701 regarding non-FMLA leave
which may be available under applicable State laws. Under this section, both
the mother and father are entitled to
FMLA leave even if the newborn does
not have a serious health condition.
(3) A husband and wife who are eligible for FMLA leave and are employed
by the same covered employer may be
limited to a combined total of 12 weeks
of leave during any 12-month period if
the leave is taken for birth of the employee’s son or daughter or to care for
the child after birth, for placement of a
son or daughter with the employee for
adoption or foster care or to care for
the child after placement, or to care
for the employee’s parent with a serious health condition. This limitation
on the total weeks of leave applies to
leave taken for the reasons specified as
long as a husband and wife are employed by the ‘‘same employer.’’ It
would apply, for example, even though
the spouses are employed at two different worksites of an employer located more than 75 miles from each
other, or by two different operating divisions of the same company. On the
other hand, if one spouse is ineligible
for FMLA leave, the other spouse
would be entitled to a full 12 weeks of
FMLA leave. Where the husband and
wife both use a portion of the total 12week FMLA leave entitlement for either the birth of a child, for placement
for adoption or foster care, or to care
for a parent, the husband and wife
would each be entitled to the difference
between the amount he or she has
taken individually and 12 weeks for
FMLA leave for other purposes. For example, if each spouse took 6 weeks of
leave to care for a healthy, newborn
child, each could use an additional 6
weeks due to his or her own serious
health condition or to care for a child
with a serious health condition. Note,
too, that many State pregnancy disability laws specify a period of disability either before or after the birth
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