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SUBCHAPTER A—FAIR HOUSING 

PART 100—DISCRIMINATORY CON-
DUCT UNDER THE FAIR HOUSING 
ACT 

Subpart A—General 

Sec. 
100.1 Authority. 
100.5 Scope. 
100.10 Exemptions. 
100.20 Definitions. 

Subpart B—Discriminatory Housing 
Practices 

100.50 Real estate practices prohibited. 
100.60 Unlawful refusal to sell or rent or to 

negotiate for the sale or rental. 
100.65 Discrimination in terms, conditions 

and privileges and in services and facili-
ties. 

100.70 Other prohibited sale and rental con-
duct. 

100.75 Discriminatory advertisements, 
statements and notices. 

100.80 Discriminatory representations on 
the availability of dwellings. 

100.85 Blockbusting. 
100.90 Discrimination in the provision of 

brokerage services. 

Subpart C—Discrimination in Residential 
Real Estate-Related Transactions 

100.110 Discriminatory practices in residen-
tial real estate-related transactions. 

100.115 Residential real estate-related trans-
actions. 

100.120 Discrimination in the making of 
loans and in the provision of other finan-
cial assistance. 

100.125 Discrimination in the purchasing of 
loans. 

100.130 Discrimination in the terms and 
conditions for making available loans or 
other financial assistance. 

100.135 Unlawful practices in the selling, 
brokering, or appraising of residential 
real property. 

100.140 General rules. 
100.141 Definitions. 
100.142 Types of information. 
100.143 Appropriate corrective action. 
100.144 Scope of privilege. 
100.145 Loss of privilege. 
100.146 Limited use of privileged informa-

tion. 
100.147 Adjudication. 
100.148 Effective date. 

Subpart D—Prohibition Against 
Discrimination Because of Handicap 

100.200 Purpose. 
100.201 Definitions. 
100.201a Incorporation by reference. 
100.202 General prohibitions against dis-

crimination because of handicap. 
100.203 Reasonable modifications of existing 

premises. 
100.204 Reasonable accommodations. 
100.205 Design and construction require-

ments. 

Subpart E—Housing for Older Persons 

100.300 Purpose. 
100.301 Exemption. 
100.302 State and Federal elderly housing 

programs. 
100.303 62 or over housing. 
100.304 Housing for persons who are 55 years 

of age or older. 
100.305 80 percent occupancy. 
100.306 Intent to operate as housing de-

signed for persons who are 55 years of age 
or older. 

100.307 Verification of occupancy. 
100.308 Good faith defense against civil 

money damages. 

Subpart F—Interference, Coercion or 
Intimidation 

100.400 Prohibited interference, coercion or 
intimidation. 

AUTHORITY: 42 U.S.C. 3535(d), 3600–3620. 

SOURCE: 54 FR 3283, Jan. 23, 1989, unless 
otherwise noted. 

Subpart A—General 

§ 100.1 Authority. 
This regulation is issued under the 

authority of the Secretary of Housing 
and Urban Development to administer 
and enforce title VIII of the Civil 
Rights Act of 1968, as amended by the 
Fair Housing Amendments Act of 1988 
(the Fair Housing Act). 

§ 100.5 Scope. 
(a) It is the policy of the United 

States to provide, within constitu-
tional limitations, for fair housing 
throughout the United States. No per-
son shall be subjected to discrimina-
tion because of race, color, religion, 
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sex, handicap, familial status, or na-
tional origin in the sale, rental, or ad-
vertising of dwellings, in the provision 
of brokerage services, or in the avail-
ability of residential real estate-re-
lated transactions. 

(b) This part provides the Depart-
ment’s interpretation of the coverage 
of the Fair Housing Act regarding dis-
crimination related to the sale or rent-
al of dwellings, the provision of serv-
ices in connection therewith, and the 
availability of residential real estate- 
related transactions. 

(c) Nothing in this part relieves per-
sons participating in a Federal or Fed-
erally-assisted program or activity 
from other requirements applicable to 
buildings and dwellings. 

§ 100.10 Exemptions. 
(a) This part does not: 
(1) Prohibit a religious organization, 

association, or society, or any non-
profit institution or organization oper-
ated, supervised or controlled by or in 
conjunction with a religious organiza-
tion, association, or society, from lim-
iting the sale, rental or occupancy of 
dwellings which it owns or operates for 
other than a commercial purpose to 
persons of the same religion, or from 
giving preference to such persons, un-
less membership in such religion is re-
stricted because of race, color, or na-
tional origin; 

(2) Prohibit a private club, not in fact 
open to the public, which, incident to 
its primary purpose or purposes, pro-
vides lodgings which it owns or oper-
ates for other than a commercial pur-
pose, from limiting the rental or occu-
pancy of such lodgings to its members 
or from giving preference to its mem-
bers; 

(3) Limit the applicability of any rea-
sonable local, State or Federal restric-
tions regarding the maximum number 
of occupants permitted to occupy a 
dwelling; or 

(4) Prohibit conduct against a person 
because such person has been convicted 
by any court of competent jurisdiction 
of the illegal manufacture or distribu-
tion of a controlled substance as de-
fined in section 102 of the Controlled 
Substances Act (21 U.S.C. 802). 

(b) Nothing in this part regarding 
discrimination based on familial status 

applies with respect to housing for 
older persons as defined in subpart E of 
this part. 

(c) Nothing in this part, other than 
the prohibitions against discrimina-
tory advertising, applies to: 

(1) The sale or rental of any single 
family house by an owner, provided the 
following conditions are met: 

(i) The owner does not own or have 
any interest in more than three single 
family houses at any one time. 

(ii) The house is sold or rented with-
out the use of a real estate broker, 
agent or salesperson or the facilities of 
any person in the business of selling or 
renting dwellings. If the owner selling 
the house does not reside in it at the 
time of the sale or was not the most re-
cent resident of the house prior to such 
sale, the exemption in this paragraph 
(c)(1) of this section applies to only one 
such sale in any 24-month period. 

(2) Rooms or units in dwellings con-
taining living quarters occupied or in-
tended to be occupied by no more than 
four families living independently of 
each other, if the owner actually main-
tains and occupies one of such living 
quarters as his or her residence. 

§ 100.20 Definitions. 

The terms Department, Fair Housing 
Act, and Secretary are defined in 24 
CFR part 5. 

Aggrieved person includes any person 
who— 

(a) Claims to have been injured by a 
discriminatory housing practice; or 

(b) Believes that such person will be 
injured by a discriminatory housing 
practice that is about to occur. 

Broker or Agent includes any person 
authorized to perform an action on be-
half of another person regarding any 
matter related to the sale or rental of 
dwellings, including offers, solicita-
tions or contracts and the administra-
tion of matters regarding such offers, 
solicitations or contracts or any resi-
dential real estate-related trans-
actions. 

Discriminatory housing practice means 
an act that is unlawful under section 
804, 805, 806, or 818 of the Fair Housing 
Act. 
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Dwelling means any building, struc-
ture or portion thereof which is occu-
pied as, or designed or intended for oc-
cupancy as, a residence by one or more 
families, and any vacant land which is 
offered for sale or lease for the con-
struction or location thereon of any 
such building, structure or portion 
thereof. 

Familial status means one or more in-
dividuals (who have not attained the 
age of 18 years) being domiciled with— 

(a) A parent or another person having 
legal custody of such individual or in-
dividuals; or 

(b) The designee of such parent or 
other person having such custody, with 
the written permission of such parent 
or other person. 
The protections afforded against dis-
crimination on the basis of familial 
status shall apply to any person who is 
pregnant or is in the process of secur-
ing legal custody of any individual who 
has not attained the age of 18 years. 

Handicap is defined in § 100.201. 
Person includes one or more individ-

uals, corporations, partnerships, asso-
ciations, labor organizations, legal rep-
resentatives, mutual companies, joint- 
stock companies, trusts, unincor-
porated organizations, trustees, trust-
ees in cases under title 11 U.S.C., re-
ceivers, and fiduciaries. 

Person in the business of selling or rent-
ing dwellings means any person who: 

(a) Within the preceding twelve 
months, has participated as principal 
in three or more transactions involving 
the sale or rental of any dwelling or 
any interest therein; 

(b) Within the preceding twelve 
months, has participated as agent, 
other than in the sale of his or her own 
personal residence, in providing sales 
or rental facilities or sales or rental 
services in two or more transactions 
involving the sale or rental of any 
dwelling or any interest therein; or 

(c) Is the owner of any dwelling de-
signed or intended for occupancy by, or 
occupied by, five or more families. 

State means any of the several states, 
the District of Columbia, the Common-
wealth of Puerto Rico, or any of the 
territories and possessions of the 
United States. 

[54 FR 3283, Jan. 23, 1989, as amended at 61 
FR 5205, Feb. 9, 1996] 

Subpart B—Discriminatory Housing 
Practices 

§ 100.50 Real estate practices prohib-
ited. 

(a) This subpart provides the Depart-
ment’s interpretation of conduct that 
is unlawful housing discrimination 
under section 804 and section 806 of the 
Fair Housing Act. In general the pro-
hibited actions are set forth under sec-
tions of this subpart which are most 
applicable to the discriminatory con-
duct described. However, an action il-
lustrated in one section can constitute 
a violation under sections in the sub-
part. For example, the conduct de-
scribed in § 100.60(b)(3) and (4) would 
constitute a violation of § 100.65(a) as 
well as § 100.60(a). 

(b) It shall be unlawful to: 
(1) Refuse to sell or rent a dwelling 

after a bona fide offer has been made, or 
to refuse to negotiate for the sale or 
rental of a dwelling because of race, 
color, religion, sex, familial status, or 
national origin, or to discriminate in 
the sale or rental of a dwelling because 
of handicap. 

(2) Discriminate in the terms, condi-
tions or privileges of sale or rental of a 
dwelling, or in the provision of services 
or facilities in connection with sales or 
rentals, because of race, color, religion, 
sex, handicap, familial status, or na-
tional origin. 

(3) Engage in any conduct relating to 
the provision of housing which other-
wise makes unavailable or denies 
dwellings to persons because of race, 
color, religion, sex, handicap, familial 
status, or national origin. 

(4) Make, print or publish, or cause to 
be made, printed or published, any no-
tice, statement or advertisement with 
respect to the sale or rental of a dwell-
ing that indicates any preference, limi-
tation or discrimination because of 
race, color, religion, sex, handicap, fa-
milial status, or national origin, or an 
intention to make any such preference, 
limitation or discrimination. 

(5) Represent to any person because 
of race, color, religion, sex, handicap, 
familial status, or national origin that 
a dwelling is not available for sale or 
rental when such dwelling is in fact 
available. 
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(6) Engage in blockbusting practices 
in connection with the sale or rental of 
dwellings because of race, color, reli-
gion, sex, handicap, familial status, or 
national origin. 

(7) Deny access to or membership or 
participation in, or to discriminate 
against any person in his or her access 
to or membership or participation in, 
any multiple-listing service, real es-
tate brokers’ association, or other 
service organization or facility relat-
ing to the business of selling or renting 
a dwelling or in the terms or condi-
tions or membership or participation, 
because of race, color, religion, sex, 
handicap, familial status, or national 
origin. 

(c) The application of the Fair Hous-
ing Act with respect to persons with 
handicaps is discussed in subpart D of 
this part. 

§ 100.60 Unlawful refusal to sell or 
rent or to negotiate for the sale or 
rental. 

(a) It shall be unlawful for a person 
to refuse to sell or rent a dwelling to a 
person who has made a bona fide offer, 
because of race, color, religion, sex, fa-
milial status, or national origin or to 
refuse to negotiate with a person for 
the sale or rental of a dwelling because 
of race, color, religion, sex, familial 
status, or national origin, or to dis-
criminate against any person in the 
sale or rental of a dwelling because of 
handicap. 

(b) Prohibited actions under this sec-
tion include, but are not limited to: 

(1) Failing to accept or consider a 
bona fide offer because of race, color, 
religion, sex, handicap, familial status, 
or national origin. 

(2) Refusing to sell or rent a dwelling 
to, or to negotiate for the sale or rent-
al of a dwelling with, any person be-
cause of race, color, religion, sex, hand-
icap, familial status, or national ori-
gin. 

(3) Imposing different sales prices or 
rental charges for the sale or rental of 
a dwelling upon any person because of 
race, color, religion, sex, handicap, fa-
milial status, or national origin. 

(4) Using different qualification cri-
teria or applications, or sale or rental 
standards or procedures, such as in-
come standards, application require-

ments, application fees, credit analysis 
or sale or rental approval procedures or 
other requirements, because of race, 
color, religion, sex, handicap, familial 
status, or national origin. 

(5) Evicting tenants because of their 
race, color, religion, sex, handicap, fa-
milial status, or national origin or be-
cause of the race, color, religion, sex, 
handicap, familial status, or national 
origin of a tenant’s guest. 

§ 100.65 Discrimination in terms, con-
ditions and privileges and in serv-
ices and facilities. 

(a) It shall be unlawful, because of 
race, color, religion, sex, handicap, fa-
milial status, or national origin, to im-
pose different terms, conditions or 
privileges relating to the sale or rental 
of a dwelling or to deny or limit serv-
ices or facilities in connection with the 
sale or rental of a dwelling. 

(b) Prohibited actions under this sec-
tion include, but are not limited to: 

(1) Using different provisions in 
leases or contracts of sale, such as 
those relating to rental charges, secu-
rity deposits and the terms of a lease 
and those relating to down payment 
and closing requirements, because of 
race, color, religion, sex, handicap, fa-
milial status, or national origin. 

(2) Failing or delaying maintenance 
or repairs of sale or rental dwellings 
because of race, color, religion, sex, 
handicap, familial status, or national 
origin. 

(3) Failing to process an offer for the 
sale or rental of a dwelling or to com-
municate an offer accurately because 
of race, color, religion, sex, handicap, 
familial status, or national origin. 

(4) Limiting the use of privileges, 
services or facilities associated with a 
dwelling because of race, color, reli-
gion, sex, handicap, familial status, or 
national origin of an owner, tenant or 
a person associated with him or her. 

(5) Denying or limiting services or fa-
cilities in connection with the sale or 
rental of a dwelling, because a person 
failed or refused to provide sexual fa-
vors. 
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§ 100.70 Other prohibited sale and 
rental conduct. 

(a) It shall be unlawful, because of 
race, color, religion, sex, handicap, fa-
milial status, or national origin, to re-
strict or attempt to restrict the 
choices of a person by word or conduct 
in connection with seeking, negoti-
ating for, buying or renting a dwelling 
so as to perpetuate, or tend to perpet-
uate, segregated housing patterns, or 
to discourage or obstruct choices in a 
community, neighborhood or develop-
ment. 

(b) It shall be unlawful, because of 
race, color, religion, sex, handicap, fa-
milial status, or national origin, to en-
gage in any conduct relating to the 
provision of housing or of services and 
facilities in connection therewith that 
otherwise makes unavailable or denies 
dwellings to persons. 

(c) Prohibited actions under para-
graph (a) of this section, which are gen-
erally referred to as unlawful steering 
practices, include, but are not limited 
to: 

(1) Discouraging any person from in-
specting, purchasing or renting a 
dwelling because of race, color, reli-
gion, sex, handicap, familial status, or 
national origin, or because of the race, 
color, religion, sex, handicap, familial 
status, or national origin of persons in 
a community, neighborhood or devel-
opment. 

(2) Discouraging the purchase or 
rental of a dwelling because of race, 
color, religion, sex, handicap, familial 
status, or national origin, by exag-
gerating drawbacks or failing to inform 
any person of desirable features of a 
dwelling or of a community, neighbor-
hood, or development. 

(3) Communicating to any prospec-
tive purchaser that he or she would not 
be comfortable or compatible with ex-
isting residents of a community, neigh-
borhood or development because of 
race, color, religion, sex, handicap, fa-
milial status, or national origin. 

(4) Assigning any person to a par-
ticular section of a community, neigh-
borhood or development, or to a par-
ticular floor of a building, because of 
race, color, religion, sex, handicap, fa-
milial status, or national origin. 

(d) Prohibited activities relating to 
dwellings under paragraph (b) of this 
section include, but are not limited to: 

(1) Discharging or taking other ad-
verse action against an employee, 
broker or agent because he or she re-
fused to participate in a discriminatory 
housing practice. 

(2) Employing codes or other devices 
to segregate or reject applicants, pur-
chasers or renters, refusing to take or 
to show listings of dwellings in certain 
areas because of race, color, religion, 
sex, handicap, familial status, or na-
tional origin, or refusing to deal with 
certain brokers or agents because they 
or one or more of their clients are of a 
particular race, color, religion, sex, 
handicap, familial status, or national 
origin. 

(3) Denying or delaying the proc-
essing of an application made by a pur-
chaser or renter or refusing to approve 
such a person for occupancy in a coop-
erative or condominium dwelling be-
cause of race, color, religion, sex, hand-
icap, familial status, or national ori-
gin. 

(4) Refusing to provide municipal 
services or property or hazard insur-
ance for dwellings or providing such 
services or insurance differently be-
cause of race, color, religion, sex, hand-
icap, familial status, or national ori-
gin. 

§ 100.75 Discriminatory advertise-
ments, statements and notices. 

(a) It shall be unlawful to make, 
print or publish, or cause to be made, 
printed or published, any notice, state-
ment or advertisement with respect to 
the sale or rental of a dwelling which 
indicates any preference, limitation or 
discrimination because of race, color, 
religion, sex, handicap, familial status, 
or national origin, or an intention to 
make any such preference, limitation 
or discrimination. 

(b) The prohibitions in this section 
shall apply to all written or oral no-
tices or statements by a person en-
gaged in the sale or rental of a dwell-
ing. Written notices and statements in-
clude any applications, flyers, bro-
chures, deeds, signs, banners, posters, 
billboards or any documents used with 
respect to the sale or rental of a dwell-
ing. 
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(c) Discriminatory notices, state-
ments and advertisements include, but 
are not limited to: 

(1) Using words, phrases, photo-
graphs, illustrations, symbols or forms 
which convey that dwellings are avail-
able or not available to a particular 
group of persons because of race, color, 
religion, sex, handicap, familial status, 
or national origin. 

(2) Expressing to agents, brokers, em-
ployees, prospective sellers or renters 
or any other persons a preference for or 
limitation on any purchaser or renter 
because of race, color, religion, sex, 
handicap, familial status, or national 
origin of such persons. 

(3) Selecting media or locations for 
advertising the sale or rental of dwell-
ings which deny particular segments of 
the housing market information about 
housing opportunities because of race, 
color, religion, sex, handicap, familial 
status, or national origin. 

(4) Refusing to publish advertising 
for the sale or rental of dwellings or re-
quiring different charges or terms for 
such advertising because of race, color, 
religion, sex, handicap, familial status, 
or national origin. 

(d) 24 CFR part 109 provides informa-
tion to assist persons to advertise 
dwellings in a nondiscriminatory man-
ner and describes the matters the De-
partment will review in evaluating 
compliance with the Fair Housing Act 
and in investigating complaints alleg-
ing discriminatory housing practices 
involving advertising. 

§ 100.80 Discriminatory representa-
tions on the availability of dwell-
ings. 

(a) It shall be unlawful, because of 
race, color, religion, sex, handicap, fa-
milial status, or national origin, to 
provide inaccurate or untrue informa-
tion about the availability of dwellings 
for sale or rental. 

(b) Prohibited actions under this sec-
tion include, but are not limited to: 

(1) Indicating through words or con-
duct that a dwelling which is available 
for inspection, sale, or rental has been 
sold or rented, because of race, color, 
religion, sex, handicap, familial status, 
or national origin. 

(2) Representing that covenants or 
other deed, trust or lease provisions 

which purport to restrict the sale or 
rental of dwellings because of race, 
color, religion, sex, handicap, familial 
status, or national origin preclude the 
sale of rental of a dwelling to a person. 

(3) Enforcing covenants or other 
deed, trust, or lease provisions which 
preclude the sale or rental of a dwell-
ing to any person because of race, 
color, religion, sex, handicap, familial 
status, or national origin. 

(4) Limiting information, by word or 
conduct, regarding suitably priced 
dwellings available for inspection, sale 
or rental, because of race, color, reli-
gion, sex, handicap, familial status, or 
national origin. 

(5) Providing false or inaccurate in-
formation regarding the availability of 
a dwelling for sale or rental to any per-
son, including testers, regardless of 
whether such person is actually seek-
ing housing, because of race, color, re-
ligion, sex, handicap, familial status, 
or national origin. 

§ 100.85 Blockbusting. 
(a) It shall be unlawful, for profit, to 

induce or attempt to induce a person to 
sell or rent a dwelling by representa-
tions regarding the entry or prospec-
tive entry into the neighborhood of a 
person or persons of a particular race, 
color, religion, sex, familial status, or 
national origin or with a handicap. 

(b) In establishing a discriminatory 
housing practice under this section it 
is not necessary that there was in fact 
profit as long as profit was a factor for 
engaging in the blockbusting activity. 

(c) Prohibited actions under this sec-
tion include, but are not limited to: 

(1) Engaging, for profit, in conduct 
(including uninvited solicitations for 
listings) which conveys to a person 
that a neighborhood is undergoing or is 
about to undergo a change in the race, 
color, religion, sex, handicap, familial 
status, or national origin of persons re-
siding in it, in order to encourage the 
person to offer a dwelling for sale or 
rental. 

(2) Encouraging, for profit, any per-
son to sell or rent a dwelling through 
assertions that the entry or prospec-
tive entry of persons of a particular 
race, color, religion, sex, familial sta-
tus, or national origin, or with handi-
caps, can or will result in undesirable 
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consequences for the project, neighbor-
hood or community, such as a lowering 
of property values, an increase in 
criminal or antisocial behavior, or a 
decline in the quality of schools or 
other services or facilities. 

§ 100.90 Discrimination in the provi-
sion of brokerage services. 

(a) It shall be unlawful to deny any 
person access to or membership or par-
ticipation in any multiple listing serv-
ice, real estate brokers’ organization or 
other service, organization, or facility 
relating to the business of selling or 
renting dwellings, or to discriminate 
against any person in the terms or con-
ditions of such access, membership or 
participation, because of race, color, 
religion, sex, handicap, familial status, 
or national origin. 

(b) Prohibited actions under this sec-
tion include, but are not limited to: 

(1) Setting different fees for access to 
or membership in a multiple listing 
service because of race, color, religion, 
sex, handicap, familial status, or na-
tional origin. 

(2) Denying or limiting benefits ac-
cruing to members in a real estate bro-
kers’ organization because of race, 
color, religion, sex, handicap, familial 
status, or national origin. 

(3) Imposing different standards or 
criteria for membership in a real estate 
sales or rental organization because of 
race, color, religion, sex, handicap, fa-
milial status, or national origin. 

(4) Establishing geographic bound-
aries or office location or residence re-
quirements for access to or member-
ship or participation in any multiple 
listing service, real estate brokers’ or-
ganization or other service, organiza-
tion or facility relating to the business 
of selling or renting dwellings, because 
of race, color, religion, sex, handicap, 
familial status, or national origin. 

Subpart C—Discrimination in Resi-
dential Real Estate-Related 
Transactions 

§ 100.110 Discriminatory practices in 
residential real estate-related trans-
actions. 

(a) This subpart provides the Depart-
ment’s interpretation of the conduct 
that is unlawful housing discrimina-

tion under section 805 of the Fair Hous-
ing Act. 

(b) It shall be unlawful for any person 
or other entity whose business includes 
engaging in residential real estate-re-
lated transactions to discriminate 
against any person in making available 
such a transaction, or in the terms or 
conditions of such a transaction, be-
cause of race, color, religion, sex, hand-
icap, familial status, or national ori-
gin. 

§ 100.115 Residential real estate-re-
lated transactions. 

The term residential real estate-re-
lated transactions means: 

(a) The making or purchasing of 
loans or providing other financial as-
sistance— 

(1) For purchasing, constructing, im-
proving, repairing or maintaining a 
dwelling; or 

(2) Secured by residential real estate; 
or 

(b) The selling, brokering or apprais-
ing of residential real property. 

§ 100.120 Discrimination in the making 
of loans and in the provision of 
other financial assistance. 

(a) It shall be unlawful for any person 
or entity whose business includes en-
gaging in residential real estate-re-
lated transactions to discriminate 
against any person in making available 
loans or other financial assistance for a 
dwelling, or which is or is to be secured 
by a dwelling, because of race, color, 
religion, sex, handicap, familial status, 
or national origin. 

(b) Prohibited practices under this 
section include, but are not limited to, 
failing or refusing to provide to any 
person, in connection with a residen-
tial real estate-related transaction, in-
formation regarding the availability of 
loans or other financial assistance, ap-
plication requirements, procedures or 
standards for the review and approval 
of loans or financial assistance, or pro-
viding information which is inaccurate 
or different from that provided others, 
because of race, color, religion, sex, 
handicap, familial status, or national 
origin. 
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§ 100.125 Discrimination in the pur-
chasing of loans. 

(a) It shall be unlawful for any person 
or entity engaged in the purchasing of 
loans or other debts or securities which 
support the purchase, construction, im-
provement, repair or maintenance of a 
dwelling, or which are secured by resi-
dential real estate, to refuse to pur-
chase such loans, debts, or securities, 
or to impose different terms or condi-
tions for such purchases, because of 
race, color, religion, sex, handicap, fa-
milial status, or national origin. 

(b) Unlawful conduct under this sec-
tion includes, but is not limited to: 

(1) Purchasing loans or other debts or 
securities which relate to, or which are 
secured by dwellings in certain com-
munities or neighborhoods but not in 
others because of the race, color, reli-
gion, sex, handicap, familial status, or 
national origin of persons in such 
neighborhoods or communities. 

(2) Pooling or packaging loans or 
other debts or securities which relate 
to, or which are secured by, dwellings 
differently because of race, color, reli-
gion, sex, handicap, familial status, or 
national origin. 

(3) Imposing or using different terms 
or conditions on the marketing or sale 
of securities issued on the basis of 
loans or other debts or securities which 
relate to, or which are secured by, 
dwellings because of race, color, reli-
gion, sex, handicap, familial status, or 
national origin. 

(c) This section does not prevent con-
sideration, in the purchasing of loans, 
of factors justified by business neces-
sity, including requirements of Federal 
law, relating to a transaction’s finan-
cial security or to protection against 
default or reduction of the value of the 
security. Thus, this provision would 
not preclude considerations employed 
in normal and prudent transactions, 
provided that no such factor may in 
any way relate to race, color, religion, 
sex, handicap, familial status or na-
tional origin. 

§ 100.130 Discrimination in the terms 
and conditions for making available 
loans or other financial assistance. 

(a) It shall be unlawful for any person 
or entity engaged in the making of 
loans or in the provision of other finan-

cial assistance relating to the pur-
chase, construction, improvement, re-
pair or maintenance of dwellings or 
which are secured by residential real 
estate to impose different terms or 
conditions for the availability of such 
loans or other financial assistance be-
cause of race, color, religion, sex, hand-
icap, familial status, or national ori-
gin. 

(b) Unlawful conduct under this sec-
tion includes, but is not limited to: 

(1) Using different policies, practices 
or procedures in evaluating or in deter-
mining creditworthiness of any person 
in connection with the provision of any 
loan or other financial assistance for a 
dwelling or for any loan or other finan-
cial assistance which is secured by resi-
dential real estate because of race, 
color, religion, sex, handicap, familial 
status, or national origin. 

(2) Determining the type of loan or 
other financial assistance to be pro-
vided with respect to a dwelling, or fix-
ing the amount, interest rate, duration 
or other terms for a loan or other fi-
nancial assistance for a dwelling or 
which is secured by residential real es-
tate, because of race, color, religion, 
sex, handicap, familial status, or na-
tional origin. 

§ 100.135 Unlawful practices in the 
selling, brokering, or appraising of 
residential real property. 

(a) It shall be unlawful for any person 
or other entity whose business includes 
engaging in the selling, brokering or 
appraising of residential real property 
to discriminate against any person in 
making available such services, or in 
the performance of such services, be-
cause of race, color, religion, sex, hand-
icap, familial status, or national ori-
gin. 

(b) For the purposes of this section, 
the term appraisal means an estimate 
or opinion of the value of a specified 
residential real property made in a 
business context in connection with 
the sale, rental, financing or refi-
nancing of a dwelling or in connection 
with any activity that otherwise af-
fects the availability of a residential 
real estate-related transaction, wheth-
er the appraisal is oral or written, or 
transmitted formally or informally. 
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The appraisal includes all written com-
ments and other documents submitted 
as support for the estimate or opinion 
of value. 

(c) Nothing in this section prohibits a 
person engaged in the business of mak-
ing or furnishing appraisals of residen-
tial real property from taking into con-
sideration factors other than race, 
color, religion, sex, handicap, familial 
status, or national origin. 

(d) Practices which are unlawful 
under this section include, but are not 
limited to, using an appraisal of resi-
dential real property in connection 
with the sale, rental, or financing of 
any dwelling where the person knows 
or reasonably should know that the ap-
praisal improperly takes into consider-
ation race, color, religion, sex, handi-
cap, familial status or national origin. 

§ 100.140 General rules. 
(a) Voluntary self-testing and correc-

tion. The report or results of a self-test 
a lender voluntarily conducts or au-
thorizes are privileged as provided in 
this subpart if the lender has taken or 
is taking appropriate corrective action 
to address likely violations identified 
by the self-test. Data collection re-
quired by law or any governmental au-
thority (federal, state, or local) is not 
voluntary. 

(b) Other privileges. This subpart does 
not abrogate any evidentiary privilege 
otherwise provided by law. 

[62 FR 66432, Dec. 18, 1997] 

§ 100.141 Definitions. 
As used in this subpart: 
Lender means a person who engages 

in a residential real estate-related 
lending transaction. 

Residential real estate-related lending 
transaction means the making of a loan: 

(1) For purchasing, constructing, im-
proving, repairing, or maintaining a 
dwelling; or 

(2) Secured by residential real estate. 
Self-test means any program, practice 

or study a lender voluntarily conducts 
or authorizes which is designed and 
used specifically to determine the ex-
tent or effectiveness of compliance 
with the Fair Housing Act. The self- 
test must create data or factual infor-
mation that is not available and can-
not be derived from loan files, applica-

tion files, or other residential real es-
tate-related lending transaction 
records. Self-testing includes, but is 
not limited to, using fictitious credit 
applicants (testers) or conducting sur-
veys of applicants or customers, nor is 
it limited to the pre-application stage 
of loan processing. 

[62 FR 66432, Dec. 18, 1997] 

§ 100.142 Types of information. 

(a) The privilege under this subpart 
covers: 

(1) The report or results of the self- 
test; 

(2) Data or factual information cre-
ated by the self-test; 

(3) Workpapers, draft documents and 
final documents; 

(4) Analyses, opinions, and conclu-
sions if they directly result from the 
self-test report or results. 

(b) The privilege does not cover: 
(1) Information about whether a lend-

er conducted a self-test, the method-
ology used or scope of the self-test, the 
time period covered by the self-test or 
the dates it was conducted; 

(2) Loan files and application files, or 
other residential real estate-related 
lending transaction records (e.g., prop-
erty appraisal reports, loan committee 
meeting minutes or other documents 
reflecting the basis for a decision to 
approve or deny a loan application, 
loan policies or procedures, under-
writing standards, compensation 
records) and information or data de-
rived from such files and records, even 
if such data has been aggregated, sum-
marized or reorganized to facilitate 
analysis. 

[62 FR 66432, Dec. 18, 1997] 

§ 100.143 Appropriate corrective ac-
tion. 

(a) The report or results of a self-test 
are privileged as provided in this sub-
part if the lender has taken or is tak-
ing appropriate corrective action to ad-
dress likely violations identified by the 
self-test. Appropriate corrective action 
is required when a self-test shows it is 
more likely than not that a violation 
occurred even though no violation was 
adjudicated formally. 
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(b) A lender must take action reason-
ably likely to remedy the cause and ef-
fect of the likely violation and must: 

(1) Identify the policies or practices 
that are the likely cause of the viola-
tion, such as inadequate or improper 
lending policies, failure to implement 
established policies, employee conduct, 
or other causes; and 

(2) Assess the extent and scope of any 
likely violation, by determining which 
areas of operation are likely to be af-
fected by those policies and practices, 
such as stages of the loan application 
process, types of loans, or the par-
ticular branch where the likely viola-
tion has occurred. Generally, the scope 
of the self-test governs the scope of the 
appropriate corrective action. 

(c) Appropriate corrective action 
may include both prospective and re-
medial relief, except that to establish a 
privilege under this subpart: 

(1) A lender is not required to provide 
remedial relief to a tester in a self-test; 

(2) A lender is only required to pro-
vide remedial relief to an applicant 
identified by the self-test as one whose 
rights were more likely than not vio-
lated; 

(3) A lender is not required to provide 
remedial relief to a particular appli-
cant if the statute of limitations appli-
cable to the violation expired before 
the lender obtained the results of the 
self-test or the applicant is otherwise 
ineligible for such relief. 

(d) Depending on the facts involved, 
appropriate corrective action may in-
clude, but is not limited to, one or 
more of the following: 

(1) If the self-test identifies individ-
uals whose applications were inappro-
priately processed, offering to extend 
credit if the applications were improp-
erly denied; compensating such persons 
for any damages, both out-of-pocket 
and compensatory; 

(2) Correcting any institutional poli-
cies or procedures that may have con-
tributed to the likely violation, and 
adopting new policies as appropriate; 

(3) Identifying, and then training 
and/or disciplining the employees in-
volved; 

(4) Developing outreach programs, 
marketing strategies, or loan products 
to serve more effectively the segments 
of the lender’s market that may have 

been affected by the likely violation; 
and 

(5) Improving audit and oversight 
systems to avoid a recurrence of the 
likely violations. 

(e) Determination of appropriate cor-
rective action is fact-based. Not every 
corrective measure listed in paragraph 
(d) of this section need be taken for 
each likely violation. 

(f) Taking appropriate corrective ac-
tion is not an admission by a lender 
that a violation occurred. 

[62 FR 66432, Dec. 18, 1997] 

§ 100.144 Scope of privilege. 
The report or results of a self-test 

may not be obtained or used by an ag-
grieved person, complainant, depart-
ment or agency in any: 

(a) Proceeding or civil action in 
which a violation of the Fair Housing 
Act is alleged; or 

(b) Examination or investigation re-
lating to compliance with the Fair 
Housing Act. 

[62 FR 66432, Dec. 18, 1997] 

§ 100.145 Loss of privilege. 
(a) The self-test report or results are 

not privileged under this subpart if the 
lender or person with lawful access to 
the report or results: 

(1) Voluntarily discloses any part of 
the report or results or any other infor-
mation privileged under this subpart to 
any aggrieved person, complainant, de-
partment, agency, or to the public; or 

(2) Discloses the report or results or 
any other information privileged under 
this subpart as a defense to charges a 
lender violated the Fair Housing Act; 
or 

(3) Fails or is unable to produce self- 
test records or information needed to 
determine whether the privilege ap-
plies. 

(b) Disclosures or other actions un-
dertaken to carry out appropriate cor-
rective action do not cause the lender 
to lose the privilege. 

[62 FR 66432, Dec. 18, 1997] 

§ 100.146 Limited use of privileged in-
formation. 

Notwithstanding § 100.145, the self- 
test report or results may be obtained 
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and used by an aggrieved person, appli-
cant, department or agency solely to 
determine a penalty or remedy after 
the violation of the Fair Housing Act 
has been adjudicated or admitted. Dis-
closures for this limited purpose may 
be used only for the particular pro-
ceeding in which the adjudication or 
admission is made. Information dis-
closed under this section remains oth-
erwise privileged under this subpart. 

[62 FR 66433, Dec. 18, 1997] 

§ 100.147 Adjudication. 
An aggrieved person, complainant, 

department or agency that challenges 
a privilege asserted under § 100.144 may 
seek a determination of the existence 
and application of that privilege in: 

(a) A court of competent jurisdiction; 
or 

(b) An administrative law proceeding 
with appropriate jurisdiction. 

[62 FR 66433, Dec. 18, 1997] 

§ 100.148 Effective date. 
The privilege under this subpart ap-

plies to self-tests conducted both be-
fore and after January 30, 1998, except 
that a self-test conducted before Janu-
ary 30, 1998 is not privileged: 

(a) If there was a court action or ad-
ministrative proceeding before Janu-
ary 30, 1998, including the filing of a 
complaint alleging a violation of the 
Fair Housing Act with the Department 
or a substantially equivalent state or 
local agency; or 

(b) If any part of the report or results 
were disclosed before January 30, 1998 
to any aggrieved person, complainant, 
department or agency, or to the gen-
eral public. 

[62 FR 66433, Dec. 18, 1997] 

Subpart D—Prohibition Against 
Discrimination Because of 
Handicap 

§ 100.200 Purpose. 
The purpose of this subpart is to ef-

fectuate sections 6 (a) and (b) and 15 of 
the Fair Housing Amendments Act of 
1988. 

§ 100.201 Definitions. 
As used in this subpart: 

Accessible, when used with respect to 
the public and common use areas of a 
building containing covered multi-
family dwellings, means that the pub-
lic or common use areas of the building 
can be approached, entered, and used 
by individuals with physical disabil-
ities. The phrase ‘‘readily accessible to 
and usable by’’ is synonymous with ac-
cessible. A public or common use area 
that complies with the appropriate re-
quirements of ICC/ANSI A117.1–2003 (in-
corporated by reference at § 100.201a), 
ICC/ANSI A117.1–1998 (incorporated by 
reference at § 100.201a), CABO/ANSI 
A117.1–1992 (incorporated by reference 
at § 100.201a), ANSI A117.1–1986 (incor-
porated by reference at § 100.201a), or a 
comparable standard is deemed 
‘‘accessible’’ within the meaning of this 
paragraph. 

Accessible route means a continuous 
unobstructed path connecting acces-
sible elements and spaces in a building 
or within a site that can be negotiated 
by a person with a severe disability 
using a wheelchair and that is also safe 
for and usable by people with other dis-
abilities. Interior accessible routes 
may include corridors, floors, ramps, 
elevators, and lifts. Exterior accessible 
routes may include parking access 
aisles, curb ramps, walks, ramps, and 
lifts. A route that complies with the 
appropriate requirements of ICC/ANSI 
A117.1–2003 (incorporated by reference 
at § 100.201a), ICC/ANSI A117.1–1998 (in-
corporated by reference at § 100.201a), 
CABO/ANSI A117.1–1992, ANSI A117.1– 
1986 (incorporated by reference at 
§ 100.201a), or a comparable standard is 
an ‘‘accessible route.’’ 

Building means a structure, facility 
or portion thereof that contains or 
serves one or more dwelling units. 

Building entrance on an accessible 
route means an accessible entrance to a 
building that is connected by an acces-
sible route to public transportation 
stops, to accessible parking and pas-
senger loading zones, or to public 
streets or sidewalks, if available. A 
building entrance that complies with 
ICC/ANSI A117.1–2003 (incorporated by 
reference at § 100.201a), ICC/ANSI 
A117.1–1998 (incorporated by reference 
at § 100.201a), CABO/ANSI A117.1–1992 
(incorporated by reference at 
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§ 100.201a), ANSI A117.1–1986 (incor-
porated by reference at § 100.201a), or a 
comparable standard complies with the 
requirements of this paragraph. 

Common use areas means rooms, 
spaces or elements inside or outside of 
a building that are made available for 
the use of residents of a building or the 
guests thereof. These areas include 
hallways, lounges, lobbies, laundry 
rooms, refuse rooms, mail rooms, rec-
reational areas and passageways 
among and between buildings. 

Controlled substance means any drug 
or other substance, or immediate pre-
cursor included in the definition in sec-
tion 102 of the Controlled Substances 
Act (21 U.S.C. 802). 

Covered multifamily dwellings means 
buildings consisting of 4 or more dwell-
ing units if such buildings have one or 
more elevators; and ground floor dwell-
ing units in other buildings consisting 
of 4 or more dwelling units. 

Dwelling unit means a single unit of 
residence for a family or one or more 
persons. Examples of dwelling units in-
clude: a single family home; an apart-
ment unit within an apartment build-
ing; and in other types of dwellings in 
which sleeping accommodations are 
provided but toileting or cooking fa-
cilities are shared by occupants of 
more than one room or portion of the 
dwelling, rooms in which people sleep. 
Examples of the latter include dor-
mitory rooms and sleeping accom-
modations in shelters intended for oc-
cupancy as a residence for homeless 
persons. 

Entrance means any access point to a 
building or portion of a building used 
by residents for the purpose of enter-
ing. 

Exterior means all areas of the prem-
ises outside of an individual dwelling 
unit. 

First occupancy means a building that 
has never before been used for any pur-
pose. 

Ground floor means a floor of a build-
ing with a building entrance on an ac-
cessible route. A building may have 
more than one ground floor. 

Handicap means, with respect to a 
person, a physical or mental impair-
ment which substantially limits one or 
more major life activities; a record of 
such an impairment; or being regarded 

as having such an impairment. This 
term does not include current, illegal 
use of or addiction to a controlled sub-
stance. For purposes of this part, an in-
dividual shall not be considered to have 
a handicap solely because that indi-
vidual is a transvestite. As used in this 
definition: 

(a) Physical or mental impairment in-
cludes: 

(1) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genito-urinary; hemic and 
lymphatic; skin; and endocrine; or 

(2) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term physical or mental 
impairment includes, but is not limited 
to, such diseases and conditions as or-
thopedic, visual, speech and hearing 
impairments, cerebral palsy, autism, 
epilepsy, muscular dystrophy, multiple 
sclerosis, cancer, heart disease, diabe-
tes, Human Immunodeficiency Virus 
infection, mental retardation, emo-
tional illness, drug addiction (other 
than addiction caused by current, ille-
gal use of a controlled substance) and 
alcoholism. 

(b) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning 
and working. 

(c) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(d) Is regarded as having an impairment 
means: 

(1) Has a physical or mental impair-
ment that does not substantially limit 
one or more major life activities but 
that is treated by another person as 
constituting such a limitation; 

(2) Has a physical or mental impair-
ment that substantially limits one or 
more major life activities only as a re-
sult of the attitudes of other toward 
such impairment; or 
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(3) Has none of the impairments de-
fined in paragraph (a) of this definition 
but is treated by another person as 
having such an impairment. 

Interior means the spaces, parts, com-
ponents or elements of an individual 
dwelling unit. 

Modification means any change to the 
public or common use areas of a build-
ing or any change to a dwelling unit. 

Premises means the interior or exte-
rior spaces, parts, components or ele-
ments of a building, including indi-
vidual dwelling units and the public 
and common use areas of a building. 

Public use areas means interior or ex-
terior rooms or spaces of a building 
that are made available to the general 
public. Public use may be provided at a 
building that is privately or publicly 
owned. 

Site means a parcel of land bounded 
by a property line or a designated por-
tion of a public right or way. 

[54 FR 3283, Jan. 23, 1989, as amended at 69 
FR 18803, Apr. 9, 2004; 73 FR 63615, Oct. 24, 
2008] 

§ 100.201a Incorporation by reference. 
(a) The following standards are incor-

porated by reference into 24 CFR part 
100 pursuant to 5 U.S.C. 552(a) and 1 
CFR part 51, as though set forth in full. 
The incorporation by reference of these 
standards has been approved by the Di-
rector of the Federal Register. The ef-
fect of compliance with these standards 
is as stated in 24 CFR 100.205. 

(b) The addresses of organizations 
from which the referenced standards 
can be obtained appear below: 

(1) American National Standard: Ac-
cessible and Usable Buildings and Fa-
cilities, 2003 edition, (ICC/ANSI A117.1– 
2003), may be obtained from the Inter-
national Code Council, 500 New Jersey 
Avenue, NW., 6th Floor, Washington, 
DC 20001–2070, telephone number 1–888– 
422–7233, http://www.iccsafe.org/e/cat-
egory.html. 

(2) American National Standard: Ac-
cessible and Usable Buildings and Fa-
cilities, 1998 edition, (ICC/ANSI A117.1– 
1998), may be obtained from the Inter-
national Code Council, 500 New Jersey 
Avenue, NW., 6th Floor, Washington, 
DC 20001–2070, telephone number 1–888– 
422–7233, http://www.iccsafe.org/e/cat-
egory.html. 

(3) American National Standard: Ac-
cessible and Usable Buildings and Fa-
cilities, 1992 edition, (CABO/ANSI 
A117.1–1992), may be obtained from the 
International Code Council, 500 New 
Jersey Avenue, NW., 6th Floor, Wash-
ington, DC 20001–2070, telephone num-
ber 1–888–422–7233, http://www.iccsafe.org/ 
e/category.html. 

(4) American National Standard for 
Buildings and Facilities: Providing Ac-
cessibility and Usability for Physically 
Handicapped People, 1986 edition, 
(ANSI A117.1–1986) may be obtained 
from Global Engineering Documents, 15 
Inverness Way East, Englewood, CO 
80112, telephone number 1–800–854–7179, 
global.ihs.com. 

(c) The 1986, 1992, 1998, and 2003 edi-
tions of ANSI A117.1 may be inspected 
at the Department of Housing and 
Urban Development, 451 Seventh 
Street, SW., Room 5240, Washington, 
DC 20410–0001, telephone number 202– 
708–2333. 

[73 FR 63615, Oct. 24, 2008] 

§ 100.202 General prohibitions against 
discrimination because of handicap. 

(a) It shall be unlawful to discrimi-
nate in the sale or rental, or to other-
wise make unavailable or deny, a 
dwelling to any buyer or renter be-
cause of a handicap of— 

(1) That buyer or renter; 
(2) A person residing in or intending 

to reside in that dwelling after it is so 
sold, rented, or made available; or 

(3) Any person associated with that 
person. 

(b) It shall be unlawful to discrimi-
nate against any person in the terms, 
conditions, or privileges of the sale or 
rental of a dwelling, or in the provision 
of services or facilities in connection 
with such dwelling, because of a handi-
cap of— 

(1) That buyer or renter; 
(2) A person residing in or intending 

to reside in that dwelling after it is so 
sold, rented, or made available; or 

(3) Any person associated with that 
person. 

(c) It shall be unlawful to make an 
inquiry to determine whether an appli-
cant for a dwelling, a person intending 
to reside in that dwelling after it is so 
sold, rented or made available, or any 
person associated with that person, has 
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a handicap or to make inquiry as to 
the nature or severity of a handicap of 
such a person. However, this paragraph 
does not prohibit the following inquir-
ies, provided these inquiries are made 
of all applicants, whether or not they 
have handicaps: 

(1) Inquiry into an applicant’s ability 
to meet the requirements of ownership 
or tenancy; 

(2) Inquiry to determine whether an 
applicant is qualified for a dwelling 
available only to persons with handi-
caps or to persons with a particular 
type of handicap; 

(3) Inquiry to determine whether an 
applicant for a dwelling is qualified for 
a priority available to persons with 
handicaps or to persons with a par-
ticular type of handicap; 

(4) Inquiring whether an applicant for 
a dwelling is a current illegal abuser or 
addict of a controlled substance; 

(5) Inquiring whether an applicant 
has been convicted of the illegal manu-
facture or distribution of a controlled 
substance. 

(d) Nothing in this subpart requires 
that a dwelling be made available to an 
individual whose tenancy would con-
stitute a direct threat to the health or 
safety of other individuals or whose 
tenancy would result in substantial 
physical damage to the property of 
others. 

§ 100.203 Reasonable modifications of 
existing premises. 

(a) It shall be unlawful for any person 
to refuse to permit, at the expense of a 
handicapped person, reasonable modi-
fications of existing premises, occupied 
or to be occupied by a handicapped per-
son, if the proposed modifications may 
be necessary to afford the handicapped 
person full enjoyment of the premises 
of a dwelling. In the case of a rental, 
the landlord may, where it is reason-
able to do so, condition permission for 
a modification on the renter agreeing 
to restore the interior of the premises 
to the condition that existed before the 
modification, reasonable wear and tear 
excepted. The landlord may not in-
crease for handicapped persons any 
customarily required security deposit. 
However, where it is necessary in order 
to ensure with reasonable certainty 
that funds will be available to pay for 

the restorations at the end of the ten-
ancy, the landlord may negotiate as 
part of such a restoration agreement a 
provision requiring that the tenant pay 
into an interest bearing escrow ac-
count, over a reasonable period, a rea-
sonable amount of money not to exceed 
the cost of the restorations. The inter-
est in any such account shall accrue to 
the benefit of the tenant. 

(b) A landlord may condition permis-
sion for a modification on the renter 
providing a reasonable description of 
the proposed modifications as well as 
reasonable assurances that the work 
will be done in a workmanlike manner 
and that any required building permits 
will be obtained. 

(c) The application of paragraph (a) 
of this section may be illustrated by 
the following examples: 

Example (1): A tenant with a handicap asks 
his or her landlord for permission to install 
grab bars in the bathroom at his or her own 
expense. It is necessary to reinforce the 
walls with blocking between studs in order 
to affix the grab bars. It is unlawful for the 
landlord to refuse to permit the tenant, at 
the tenant’s own expense, from making the 
modifications necessary to add the grab bars. 
However, the landlord may condition permis-
sion for the modification on the tenant 
agreeing to restore the bathroom to the con-
dition that existed before the modification, 
reasonable wear and tear excepted. It would 
be reasonable for the landlord to require the 
tenant to remove the grab bars at the end of 
the tenancy. The landlord may also reason-
ably require that the wall to which the grab 
bars are to be attached be repaired and re-
stored to its original condition, reasonable 
wear and tear excepted. However, it would be 
unreasonable for the landlord to require the 
tenant to remove the blocking, since the re-
inforced walls will not interfere in any way 
with the landlord’s or the next tenant’s use 
and enjoyment of the premises and may be 
needed by some future tenant. 

Example (2): An applicant for rental hous-
ing has a child who uses a wheelchair. The 
bathroom door in the dwelling unit is too 
narrow to permit the wheelchair to pass. The 
applicant asks the landlord for permission to 
widen the doorway at the applicant’s own ex-
pense. It is unlawful for the landlord to 
refuse to permit the applicant to make the 
modification. Further, the landlord may not, 
in usual circumstances, condition permission 
for the modification on the applicant paying 
for the doorway to be narrowed at the end of 
the lease because a wider doorway will not 
interfere with the landlord’s or the next ten-
ant’s use and enjoyment of the premises. 
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§ 100.204 Reasonable accommodations. 
(a) It shall be unlawful for any person 

to refuse to make reasonable accom-
modations in rules, policies, practices, 
or services, when such accommodations 
may be necessary to afford a handi-
capped person equal opportunity to use 
and enjoy a dwelling unit, including 
public and common use areas. 

(b) The application of this section 
may be illustrated by the following ex-
amples: 

Example (1): A blind applicant for rental 
housing wants live in a dwelling unit with a 
seeing eye dog. The building has a no pets 
policy. It is a violation of § 100.204 for the 
owner or manager of the apartment complex 
to refuse to permit the applicant to live in 
the apartment with a seeing eye dog because, 
without the seeing eye dog, the blind person 
will not have an equal opportunity to use 
and enjoy a dwelling. 

Example (2): Progress Gardens is a 300 unit 
apartment complex with 450 parking spaces 
which are available to tenants and guests of 
Progress Gardens on a first come first served 
basis. John applies for housing in Progress 
Gardens. John is mobility impaired and is 
unable to walk more than a short distance 
and therefore requests that a parking space 
near his unit be reserved for him so he will 
not have to walk very far to get to his apart-
ment. It is a violation of § 100.204 for the 
owner or manager of Progress Gardens to 
refuse to make this accommodation. With-
out a reserved space, John might be unable 
to live in Progress Gardens at all or, when he 
has to park in a space far from his unit, 
might have great difficulty getting from his 
car to his apartment unit. The accommoda-
tion therefore is necessary to afford John an 
equal opportunity to use and enjoy a dwell-
ing. The accommodation is reasonable be-
cause it is feasible and practical under the 
circumstances. 

§ 100.205 Design and construction re-
quirements. 

(a) Covered multifamily dwellings for 
first occupancy after March 13, 1991 
shall be designed and constructed to 
have at least one building entrance on 
an accessible route unless it is imprac-
tical to do so because of the terrain or 
unusual characteristics of the site. For 
purposes of this section, a covered mul-
tifamily dwelling shall be deemed to be 
designed and constructed for first occu-
pancy on or before March 13, 1991, if the 
dwelling is occupied by that date, or if 
the last building permit or renewal 
thereof for the dwelling is issued by a 

State, County or local government on 
or before June 15, 1990. The burden of 
establishing impracticality because of 
terrain or unusual site characteristics 
is on the person or persons who de-
signed or constructed the housing facil-
ity. 

(b) The application of paragraph (a) 
of this section may be illustrated by 
the following examples: 

Example (1): A real estate developer plans 
to construct six covered multifamily dwell-
ing units on a site with a hilly terrain. Be-
cause of the terrain, it will be necessary to 
climb a long and steep stairway in order to 
enter the dwellings. Since there is no prac-
tical way to provide an accessible route to 
any of the dwellings, one need not be pro-
vided. 

Example (2): A real estate developer plans 
to construct a building consisting of 10 units 
of multifamily housing on a waterfront site 
that floods frequently. Because of this un-
usual characteristic of the site, the builder 
plans to construct the building on stilts. It is 
customary for housing in the geographic 
area where the site is located to be built on 
stilts. The housing may lawfully be con-
structed on the proposed site on stilts even 
though this means that there will be no 
practical way to provide an accessible route 
to the building entrance. 

Example (3): A real estate developer plans 
to construct a multifamily housing facility 
on a particular site. The developer would 
like the facility to be built on the site to 
contain as many units as possible. Because 
of the configuration and terrain of the site, 
it is possible to construct a building with 105 
units on the site provided the site does not 
have an accessible route leading to the build-
ing entrance. It is also possible to construct 
a building on the site with an accessible 
route leading to the building entrance. How-
ever, such a building would have no more 
than 100 dwelling units. The building to be 
constructed on the site must have a building 
entrance on an accessible route because it is 
not impractical to provide such an entrance 
because of the terrain or unusual character-
istics of the site. 

(c) All covered multifamily dwellings 
for first occupancy after March 13, 1991 
with a building entrance on an acces-
sible route shall be designed and con-
structed in such a manner that— 

(1) The public and common use areas 
are readily accessible to and usable by 
handicapped persons; 

(2) All the doors designed to allow 
passage into and within all premises 
are sufficiently wide to allow passage 
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by handicapped persons in wheelchairs; 
and 

(3) All premises within covered mul-
tifamily dwelling units contain the fol-
lowing features of adaptable design: 

(i) An accessible route into and 
through the covered dwelling unit; 

(ii) Light switches, electrical outlets, 
thermostats, and other environmental 
controls in accessible locations; 

(iii) Reinforcements in bathroom 
walls to allow later installation of grab 
bars around the toilet, tub, shower, 
stall and shower seat, where such fa-
cilities are provided; and 

(iv) Usable kitchens and bathrooms 
such that an individual in a wheelchair 
can maneuver about the space. 

(d) The application of paragraph (c) 
of this section may be illustrated by 
the following examples: 

Example (1): A developer plans to construct 
a 100 unit condominium apartment building 
with one elevator. In accordance with para-
graph (a), the building has at least one acces-
sible route leading to an accessible entrance. 
All 100 units are covered multifamily dwell-
ing units and they all must be designed and 
constructed so that they comply with the ac-
cessibility requirements of paragraph (c) of 
this section. 

Example (2): A developer plans to construct 
30 garden apartments in a three story build-
ing. The building will not have an elevator. 
The building will have one accessible en-
trance which will be on the first floor. Since 
the building does not have an elevator, only 
the ground floor units are covered multi-
family units. The ground floor is the first 
floor because that is the floor that has an ac-
cessible entrance. All of the dwelling units 
on the first floor must meet the accessibility 
requirements of paragraph (c) of this section 
and must have access to at least one of each 
type of public or common use area available 
for residents in the building. 

(e)(1) Compliance with the appro-
priate requirements of ICC/ANSI 
A117.1–2003 (incorporated by reference 
at § 100.201a), ICC/ANSI A117.1–1998 (in-
corporated by reference at § 100.201a), 
CABO/ANSI A117.1–1992 (incorporated 
by reference at § 100.201a), or ANSI 
A117.1–1986 (incorporated by reference 
at § 100.201a) suffices to satisfy the re-
quirements of paragraph (c)(3) of this 
section. 

(2) The following also qualify as 
HUD-recognized safe harbors for com-
pliance with the Fair Housing Act de-
sign and construction requirements: 

(i) Fair Housing Accessibility Guide-
lines, March 6, 1991, in conjunction 
with the Supplement to Notice of Fair 
Housing Accessibility Guidelines: 
Questions and Answers About the 
Guidelines, June 28, 1994; 

(ii) Fair Housing Act Design Manual, 
published by HUD in 1996, updated in 
1998; 

(iii) 2000 ICC Code Requirements for 
Housing Accessibility (CRHA), pub-
lished by the International Code Coun-
cil (ICC), October 2000 (with corrections 
contained in ICC-issued errata sheet), 
if adopted without modification and 
without waiver of any of the provi-
sions; 

(iv) 2000 International Building Code 
(IBC), as amended by the 2001 Supple-
ment to the International Building 
Code (2001 IBC Supplement), if adopted 
without modification and without 
waiver of any of the provisions in-
tended to address the Fair Housing 
Act’s design and construction require-
ments; 

(v) 2003 International Building Code 
(IBC), if adopted without modification 
and without waiver of any of the provi-
sions intended to address the Fair 
Housing Act’s design and construction 
requirements, and conditioned upon 
the ICC publishing and distributing a 
statement to jurisdictions and past and 
future purchasers of the 2003 IBC stat-
ing, ‘‘ICC interprets Section 1104.1, and 
specifically, the Exception to Section 
1104.1, to be read together with Section 
1107.4, and that the Code requires an 
accessible pedestrian route from site 
arrival points to accessible building en-
trances, unless site impracticality ap-
plies. Exception 1 to Section 1107.4 is 
not applicable to site arrival points for 
any Type B dwelling units because site 
impracticality is addressed under Sec-
tion 1107.7.’’ 

(vi) 2006 International Building Code; 
published by ICC, January 2006, with 
the January 31, 2007, erratum to cor-
rect the text missing from Section 
1107.7.5, if adopted without modifica-
tion and without waiver of any of the 
provisions intended to address the Fair 
Housing Act’s design and construction 
requirements, and interpreted in ac-
cordance with the relevant 2006 IBC 
Commentary; 
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(3) Compliance with any other safe 
harbor recognized by HUD in the future 
and announced in the FEDERAL REG-
ISTER will also suffice to satisfy the re-
quirements of paragraph (c)(3) of this 
section. 

(f) Compliance with a duly enacted 
law of a State or unit of general local 
government that includes the require-
ments of paragraphs (a) and (c) of this 
section satisfies the requirements of 
paragraphs (a) and (c) of this section. 

(g)(1) It is the policy of HUD to en-
courage States and units of general 
local government to include, in their 
existing procedures for the review and 
approval of newly constructed covered 
multifamily dwellings, determinations 
as to whether the design and construc-
tion of such dwellings are consistent 
with paragraphs (a) and (c) of this sec-
tion. 

(2) A State or unit of general local 
government may review and approve 
newly constructed multifamily dwell-
ings for the purpose of making deter-
minations as to whether the require-
ments of paragraphs (a) and (c) of this 
section are met. 

(h) Determinations of compliance or 
noncompliance by a State or a unit of 
general local government under para-
graph (f) or (g) of this section are not 
conclusive in enforcement proceedings 
under the Fair Housing Amendments 
Act. 

(i) This subpart does not invalidate 
or limit any law of a State or political 
subdivision of a State that requires 
dwellings to be designed and con-
structed in a manner that affords 
handicapped persons greater access 
than is required by this subpart. 

[54 FR 3283, Jan. 23, 1989, as amended at 56 
FR 11665, Mar. 20, 1991; 73 FR 63616, Oct. 24, 
2008] 

Subpart E—Housing for Older 
Persons 

§ 100.300 Purpose. 

The purpose of this subpart is to ef-
fectuate the exemption in the Fair 
Housing Amendments Act of 1988 that 
relates to housing for older persons. 

§ 100.301 Exemption. 
(a) The provisions regarding familial 

status in this part do not apply to 
housing which satisfies the require-
ments of § 100.302, § 100.303 or § 100.304. 

(b) Nothing in this part limits the ap-
plicability of any reasonable local, 
State, or Federal restrictions regarding 
the maximum number of occupants 
permitted to occupy a dwelling. 

§ 100.302 State and Federal elderly 
housing programs. 

The provisions regarding familial 
status in this part shall not apply to 
housing provided under any Federal or 
State program that the Secretary de-
termines is specifically designed and 
operated to assist elderly persons, as 
defined in the State or Federal pro-
gram. 

§ 100.303 62 or over housing. 
(a) The provisions regarding familial 

status in this part shall not apply to 
housing intended for, and solely occu-
pied by, persons 62 years of age or 
older. Housing satisfies the require-
ments of this section even though: 

(1) There are persons residing in such 
housing on September 13, 1988 who are 
under 62 years of age, provided that all 
new occupants are persons 62 years of 
age or older; 

(2) There are unoccupied units, pro-
vided that such units are reserved for 
occupancy by persons 62 years of age or 
over; 

(3) There are units occupied by em-
ployees of the housing (and family 
members residing in the same unit) 
who are under 62 years of age provided 
they perform substantial duties di-
rectly related to the management or 
maintenance of the housing. 

(b) The following examples illustrate 
the application of paragraph (a) of this 
section: 

Example (1): John and Mary apply for hous-
ing at the Vista Heights apartment complex 
which is an elderly housing complex oper-
ated for persons 62 years of age or older. 
John is 62 years of age. Mary is 59 years of 
age. If Vista Heights wishes to retain its ‘‘62 
or over’’ exemption it must refuse to rent to 
John and Mary because Mary is under 62 
years of age. However, if Vista Heights does 
rent to John and Mary, it might qualify for 
the ‘‘55 or over’’ exemption in § 100.304. 
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Example (2): The Blueberry Hill retirement 
community has 100 dwelling units. On Sep-
tember 13, 1988, 15 units were vacant and 35 
units were occupied with at least one person 
who is under 62 years of age. The remaining 
50 units were occupied by persons who were 
all 62 years of age or older. Blueberry Hill 
can qualify for the ‘‘62 or over’’ exemption as 
long as all units that were occupied after 
September 13, 1988 are occupied by persons 
who were 62 years of age or older. The people 
under 62 in the 35 units previously described 
need not be required to leave for Blueberry 
Hill to qualify for the ‘‘62 or over’’ exemp-
tion. 

§ 100.304 Housing for persons who are 
55 years of age or older. 

(a) The provisions regarding familial 
status in this part shall not apply to 
housing intended and operated for per-
sons 55 years of age or older. Housing 
qualifies for this exemption if: 

(1) The alleged violation occurred be-
fore December 28, 1995 and the housing 
community or facility complied with 
the HUD regulations in effect at the 
time of the alleged violation; or 

(2) The alleged violation occurred on 
or after December 28, 1995 and the 
housing community or facility com-
plies with: 

(i) Section 807(b)(2)(C) (42 U.S.C. 
3607(b)) of the Fair Housing Act as 
amended; and 

(ii) 24 CFR 100.305, 100.306, and 100.307. 
(b) For purposes of this subpart, 

housing facility or community means any 
dwelling or group of dwelling units 
governed by a common set of rules, 
regulations or restrictions. A portion 
or portions of a single building shall 
not constitute a housing facility or 
community. Examples of a housing fa-
cility or community include, but are 
not limited to: 

(1) A condominium association; 
(2) A cooperative; 
(3) A property governed by a home-

owners’ or resident association; 
(4) A municipally zoned area; 
(5) A leased property under common 

private ownership; 
(6) A mobile home park; and 
(7) A manufactured housing commu-

nity. 
(c) For purposes of this subpart, older 

person means a person 55 years of age 
or older. 

[64 FR 16329, Apr. 2, 1999] 

§ 100.305 80 percent occupancy. 
(a) In order for a housing facility or 

community to qualify as housing for 
older persons under § 100.304, at least 80 
percent of its occupied units must be 
occupied by at least one person 55 
years of age or older. 

(b) For purposes of this subpart, occu-
pied unit means: 

(1) A dwelling unit that is actually 
occupied by one or more persons on the 
date that the exemption is claimed; or 

(2) A temporarily vacant unit, if the 
primary occupant has resided in the 
unit during the past year and intends 
to return on a periodic basis. 

(c) For purposes of this subpart, occu-
pied by at least one person 55 years of age 
or older means that on the date the ex-
emption for housing designed for per-
sons who are 55 years of age or older is 
claimed: 

(1) At least one occupant of the 
dwelling unit is 55 years of age or 
older; or 

(2) If the dwelling unit is temporarily 
vacant, at least one of the occupants 
immediately prior to the date on which 
the unit was temporarily vacated was 
55 years of age or older. 

(d) Newly constructed housing for 
first occupancy after March 12, 1989 
need not comply with the requirements 
of this section until at least 25 percent 
of the units are occupied. For purposes 
of this section, newly constructed 
housing includes a facility or commu-
nity that has been wholly unoccupied 
for at least 90 days prior to re-occu-
pancy due to renovation or rehabilita-
tion. 

(e) Housing satisfies the require-
ments of this section even though: 

(1) On September 13, 1988, under 80 
percent of the occupied units in the 
housing facility or community were oc-
cupied by at least one person 55 years 
of age or older, provided that at least 
80 percent of the units occupied by new 
occupants after September 13, 1988 are 
occupied by at least one person 55 
years of age or older. 

(2) There are unoccupied units, pro-
vided that at least 80 percent of the oc-
cupied units are occupied by at least 
one person 55 years of age or older. 

(3) There are units occupied by em-
ployees of the housing facility or com-
munity (and family members residing 
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in the same unit) who are under 55 
years of age, provided the employees 
perform substantial duties related to 
the management or maintenance of the 
facility or community. 

(4) There are units occupied by per-
sons who are necessary to provide a 
reasonable accommodation to disabled 
residents as required by § 100.204 and 
who are under the age of 55. 

(5) For a period expiring one year 
from the effective date of this final 
regulation, there are insufficient units 
occupied by at least one person 55 
years of age or older, but the housing 
facility or community, at the time the 
exemption is asserted: 

(i) Has reserved all unoccupied units 
for occupancy by at least one person 55 
years of age or older until at least 80 
percent of the units are occupied by at 
least one person who is 55 years of age 
or older; and 

(ii) Meets the requirements of 
§§ 100.304, 100.306, and 100.307. 

(f) For purposes of the transition pro-
vision described in § 100.305(e)(5), a 
housing facility or community may not 
evict, refuse to renew leases, or other-
wise penalize families with children 
who reside in the facility or commu-
nity in order to achieve occupancy of 
at least 80 percent of the occupied 
units by at least one person 55 years of 
age or older. 

(g) Where application of the 80 per-
cent rule results in a fraction of a unit, 
that unit shall be considered to be in-
cluded in the units that must be occu-
pied by at least one person 55 years of 
age or older. 

(h) Each housing facility or commu-
nity may determine the age restric-
tion, if any, for units that are not occu-
pied by at least one person 55 years of 
age or older, so long as the housing fa-
cility or community complies with the 
provisions of § 100.306. 

[64 FR 16329, Apr. 2, 1999] 

§ 100.306 Intent to operate as housing 
designed for persons who are 55 
years of age or older. 

(a) In order for a housing facility or 
community to qualify as housing de-
signed for persons who are 55 years of 
age or older, it must publish and ad-
here to policies and procedures that 
demonstrate its intent to operate as 

housing for persons 55 years of age or 
older. The following factors, among 
others, are considered relevant in de-
termining whether the housing facility 
or community has complied with this 
requirement: 

(1) The manner in which the housing 
facility or community is described to 
prospective residents; 

(2) Any advertising designed to at-
tract prospective residents; 

(3) Lease provisions; 
(4) Written rules, regulations, cov-

enants, deed or other restrictions; 
(5) The maintenance and consistent 

application of relevant procedures; 
(6) Actual practices of the housing fa-

cility or community; and 
(7) Public posting in common areas of 

statements describing the facility or 
community as housing for persons 55 
years of age or older. 

(b) Phrases such as ‘‘adult living’’, 
‘‘adult community’’, or similar state-
ments in any written advertisement or 
prospectus are not consistent with the 
intent that the housing facility or 
community intends to operate as hous-
ing for persons 55 years of age or older. 

(c) If there is language in deed or 
other community or facility docu-
ments which is inconsistent with the 
intent to provide housing for persons 
who are 55 years of age or older hous-
ing, HUD shall consider documented 
evidence of a good faith attempt to re-
move such language in determining 
whether the housing facility or com-
munity complies with the require-
ments of this section in conjunction 
with other evidence of intent. 

(d) A housing facility or community 
may allow occupancy by families with 
children as long as it meets the re-
quirements of §§ 100.305 and 100.306(a). 

(Approved by the Office of Management and 
Budget under control number 2529–0046) 

[64 FR 16330, Apr. 2, 1999] 

§ 100.307 Verification of occupancy. 
(a) In order for a housing facility or 

community to qualify as housing for 
persons 55 years of age or older, it must 
be able to produce, in response to a 
complaint filed under this title, 
verification of compliance with § 100.305 
through reliable surveys and affidavits. 

(b) A facility or community shall, 
within 180 days of the effective date of 
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this rule, develop procedures for rou-
tinely determining the occupancy of 
each unit, including the identification 
of whether at least one occupant of 
each unit is 55 years of age or older. 
Such procedures may be part of a nor-
mal leasing or purchasing arrange-
ment. 

(c) The procedures described in para-
graph (b) of this section must provide 
for regular updates, through surveys or 
other means, of the initial information 
supplied by the occupants of the hous-
ing facility or community. Such up-
dates must take place at least once 
every two years. A survey may include 
information regarding whether any 
units are occupied by persons described 
in paragraphs (e)(1), (e)(3), and (e)(4) of 
§ 100.305. 

(d) Any of the following documents 
are considered reliable documentation 
of the age of the occupants of the hous-
ing facility or community: 

(1) Driver’s license; 
(2) Birth certificate; 
(3) Passport; 
(4) Immigration card; 
(5) Military identification; 
(6) Any other state, local, national, 

or international official documents 
containing a birth date of comparable 
reliability; or 

(7) A certification in a lease, applica-
tion, affidavit, or other document 
signed by any member of the household 
age 18 or older asserting that at least 
one person in the unit is 55 years of age 
or older. 

(e) A facility or community shall 
consider any one of the forms of 
verification identified above as ade-
quate for verification of age, provided 
that it contains specific information 
about current age or date of birth. 

(f) The housing facility or commu-
nity must establish and maintain ap-
propriate policies to require that occu-
pants comply with the age verification 
procedures required by this section. 

(g) If the occupants of a particular 
dwelling unit refuse to comply with the 
age verification procedures, the hous-
ing facility or community may, if it 
has sufficient evidence, consider the 
unit to be occupied by at least one per-
son 55 years of age or older. Such evi-
dence may include: 

(1) Government records or docu-
ments, such as a local household cen-
sus; 

(2) Prior forms or applications; or 
(3) A statement from an individual 

who has personal knowledge of the age 
of the occupants. The individual’s 
statement must set forth the basis for 
such knowledge and be signed under 
the penalty of perjury. 

(h) Surveys and verification proce-
dures which comply with the require-
ments of this section shall be admis-
sible in administrative and judicial 
proceedings for the purpose of verifying 
occupancy. 

(i) A summary of occupancy surveys 
shall be available for inspection upon 
reasonable notice and request by any 
person. 

(Approved by the Office of Management and 
Budget under control number 2529–0046) 

[64 FR 16330, Apr. 2, 1999] 

§ 100.308 Good faith defense against 
civil money damages. 

(a) A person shall not be held person-
ally liable for monetary damages for 
discriminating on the basis of familial 
status, if the person acted with the 
good faith belief that the housing facil-
ity or community qualified for a hous-
ing for older persons exemption under 
this subpart. 

(b)(1) A person claiming the good 
faith belief defense must have actual 
knowledge that the housing facility or 
community has, through an authorized 
representative, asserted in writing that 
it qualifies for a housing for older per-
sons exemption. 

(2) Before the date on which the dis-
crimination is claimed to have oc-
curred, a community or facility, 
through its authorized representatives, 
must certify, in writing and under oath 
or affirmation, to the person subse-
quently claiming the defense that it 
complies with the requirements for 
such an exemption as housing for per-
sons 55 years of age or older in order 
for such person to claim the defense. 

(3) For purposes of this section, an 
authorized representative of a housing 
facility or community means the indi-
vidual, committee, management com-
pany, owner, or other entity having the 
responsibility for adherence to the re-
quirements established by this subpart. 
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(4) For purposes of this section, a per-
son means a natural person. 

(5) A person shall not be entitled to 
the good faith defense if the person has 
actual knowledge that the housing fa-
cility or community does not, or will 
not, qualify as housing for persons 55 
years of age or older. Such a person 
will be ineligible for the good faith de-
fense regardless of whether the person 
received the written assurance de-
scribed in paragraph (b) of this section. 

[64 FR 16330, Apr. 2, 1999] 

Subpart F—Interference, Coercion 
or Intimidation 

§ 100.400 Prohibited interference, coer-
cion or intimidation. 

(a) This subpart provides the Depart-
ment’s interpretation of the conduct 
that is unlawful under section 818 of 
the Fair Housing Act. 

(b) It shall be unlawful to coerce, in-
timidate, threaten, or interfere with 
any person in the exercise or enjoy-
ment of, or on account of that person 
having exercised or enjoyed, or on ac-
count of that person having aided or 
encouraged any other person in the ex-
ercise or enjoyment of, any right 
granted or protected by this part. 

(c) Conduct made unlawful under this 
section includes, but is not limited to, 
the following: 

(1) Coercing a person, either orally, 
in writing, or by other means, to deny 
or limit the benefits provided that per-
son in connection with the sale or rent-
al of a dwelling or in connection with a 
residential real estate-related trans-
action because of race, color, religion, 
sex, handicap, familial status, or na-
tional origin. 

(2) Threatening, intimidating or 
interfering with persons in their enjoy-
ment of a dwelling because of the race, 
color, religion, sex, handicap, familial 
status, or national origin of such per-
sons, or of visitors or associates of such 
persons. 

(3) Threatening an employee or agent 
with dismissal or an adverse employ-
ment action, or taking such adverse 
employment action, for any effort to 
assist a person seeking access to the 
sale or rental of a dwelling or seeking 
access to any residential real estate-re-

lated transaction, because of the race, 
color, religion, sex, handicap, familial 
status, or national origin of that per-
son or of any person associated with 
that person. 

(4) Intimidating or threatening any 
person because that person is engaging 
in activities designed to make other 
persons aware of, or encouraging such 
other persons to exercise, rights grant-
ed or protected by this part. 

(5) Retaliating against any person be-
cause that person has made a com-
plaint, testified, assisted, or partici-
pated in any manner in a proceeding 
under the Fair Housing Act. 

PART 103—FAIR HOUSING— 
COMPLAINT PROCESSING 

Subpart A—Purpose and Definitions 

Sec. 
103.1 Purpose and applicability. 
103.5 Other civil rights authorities. 
103.9 Definitions. 

Subpart B—Complaints 

103.10 What can I do if I believe someone is 
discriminating against me in the sale, 
rental, finance, or advertisement of hous-
ing? 

103.15 Can I file a claim if the discrimina-
tion has not yet occurred? 

103.20 Can someone help me with filing a 
claim? 

103.25 What information should I provide to 
HUD? 

103.30 How should I bring a claim that I am 
the victim of discrimination? 

103.35 Is there a time limit on when I can 
file? 

103.40 Can I change my complaint after it is 
filed? 

Subpart C—Referral of Complaints to State 
and Local Agencies 

103.100 Notification and referral to substan-
tially equivalent State or local agencies. 

103.105 Cessation of action on referred com-
plaints. 

103.110 Reactivation of referred complaints. 
103.115 Notification upon reactivation. 

Subpart D—Investigation Procedures 

103.200 Investigations. 
103.201 Service of notice on aggrieved per-

son. 
103.202 Notification of respondent; joinder 

of additional or substitute respondents. 
103.203 Answer to complaint. 
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103.204 HUD complaints and compliance re-
views. 

103.205 Systemic processing. 
103.215 Conduct of investigation. 
103.220 Cooperation of Federal, State and 

local agencies. 
103.225 Completion of investigation. 
103.230 Final investigative report. 

Subpart E—Conciliation Procedures 

103.300 Conciliation. 
103.310 Conciliation agreement. 
103.315 Relief sought for aggrieved persons. 
103.320 Provisions sought for the public in-

terest. 
103.325 Termination of conciliation efforts. 
103.330 Prohibitions and requirements with 

respect to disclosure of information ob-
tained during conciliation. 

103.335 Review of compliance with concilia-
tion agreements. 

Subpart F—Issuance of Charge 

103.400 Reasonable cause determination. 
103.405 Issuance of charge. 
103.410 Election of civil action or provision 

of administrative proceeding. 

Subpart G—Prompt Judicial Action 

103.500 Prompt judicial action. 

Subpart H—Other Action 

103.510 Other action by HUD. 
103.515 Action by other agencies. 

AUTHORITY: 42 U.S.C. 3535(d), 3600–3619. 

SOURCE: 54 FR 3292, Jan. 23, 1989, unless 
otherwise noted. 

Subpart A—Purpose and 
Definitions 

§ 103.1 Purpose and applicability. 
(a) This part contains the procedures 

established by the Department of Hous-
ing and Urban Development for the in-
vestigation and conciliation of com-
plaints under section 810 of the Fair 
Housing Act, 42 U.S.C. 3610. 

(b) This part applies to: 
(1) Complaints alleging discrimina-

tory housing practices because of race, 
color, religion, sex or national origin; 
and 

(2) Complaints alleging discrimina-
tory housing practices on account of 
handicap or familial status occurring 
on or after March 12, 1989. 

(c) Part 180 of this chapter governs 
the administrative proceedings before 

an administrative law judge adjudi-
cating charges issued under § 103.405. 

(d) The Department will reasonably 
accommodate persons with disabilities 
who are participants in complaint 
processing. 

[54 FR 3292, Jan. 23, 1989, as amended at 62 
FR 66433, Dec. 18, 1997] 

§ 103.5 Other civil rights authorities. 
In addition to the Fair Housing Act, 

other civil rights authorities may be 
applicable in a particular case. Thus, 
where a person charged with a dis-
criminatory housing practice in a com-
plaint filed under section 810 of the 
Fair Housing Act is also prohibited 
from engaging in similar practices 
under title VI of the Civil Rights Act of 
1964 (42 U.S.C. 2000d–2000d–5), section 
109 of the Housing and Community De-
velopment Act of 1974 (42 U.S.C. 5309), 
Executive Order 11063 of November 20, 
1962, on Equal Opportunity in Housing 
(27 FR 11527–11530, November 24, 1962), 
section 504 of the Rehabilitation Act of 
1973 (29 U.S.C. 794), the Age Discrimina-
tion Act (42 U.S.C. 6101) or other appli-
cable law, the person may also be sub-
ject to action by HUD or other Federal 
agencies under the rules, regulations, 
and procedures prescribed under title 
VI (24 CFR parts 1 and 2), section 109 
(24 CFR 570.602)), Executive Order 11063 
(24 CFR part 107), section 504 (24 CFR 
part 8), or other applicable law. 

§ 103.9 Definitions. 
The terms Fair Housing Act, General 

Counsel, and HUD are defined in 24 CFR 
part 5. 

Aggrieved person includes any person 
who: 

(a) Claims to have been injured by a 
discriminatory housing practice; or 

(b) Believes that such person will be 
injured by a discriminatory housing 
practice that is about to occur. 

Assistant Secretary means the Assist-
ant Secretary for Fair Housing and 
Equal Opportunity in HUD. 

Attorney General means the Attorney 
General of the United States. 

Complainant means the person (in-
cluding the Assistant Secretary) who 
files a complaint under this part. 

Conciliation means the attempted res-
olution of issues raised by a complaint, 
or by the investigation of a complaint, 
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through informal negotiations involv-
ing the aggrieved person, the respond-
ent, and the Assistant Secretary. 

Conciliation agreement means a writ-
ten agreement setting forth the resolu-
tion of the issues in conciliation. 

Discriminatory housing practice means 
an act that is unlawful under section 
804, 805, 806 or 818 of the Fair Housing 
Act, as described in part 100. 

Dwelling means any building, struc-
ture, or portion thereof which is occu-
pied as, or designed or intended for oc-
cupancy as, a residence by one or more 
families, or any vacant land which is 
offered for sale or lease for the con-
struction or location thereon of any 
such building, structure, or portion 
thereof. 

Person includes one or more individ-
uals, corporations, partnerships, asso-
ciations, labor organizations, legal rep-
resentatives, mutual companies, joint- 
stock companies, trusts, unincor-
porated organizations, trustees, trustee 
in cases under title 11 U.S.C., receivers 
and fiduciaries. 

Personal service means handing a copy 
of the document to the person to be 
served or leaving a copy of the docu-
ment with a person of suitable age and 
discretion at the place of business, resi-
dence or usual place of abode of the 
person to be served. 

Receipt of notice means the day that 
personal service is completed by hand-
ing or delivering a copy of the docu-
ment to an appropriate person or the 
date that a document is delivered by 
certified mail. 

Respondent means: 
(a) The person or other entity ac-

cused in a complaint of a discrimina-
tory housing practice; and 

(b) Any other person or entity identi-
fied in the course of investigation and 
notified as required under § 103.50. 

State means any of the several 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, or any 
of the territories and possessions of the 
United States. 

Substantially equivalent State or local 
agency means a State or local agency 
certified by HUD under 24 CFR part 115 
(including agencies certified for in-
terim referrals). 

To rent includes to lease, to sublease, 
to let, and otherwise to grant for con-

sideration the right to occupy premises 
not owned by the occupant. 

[54 FR 3292, Jan. 23, 1989, as amended at 61 
FR 5205, Feb. 9, 1996] 

Subpart B—Complaints 

§ 103.10 What can I do if I believe 
someone is discriminating against 
me in the sale, rental, finance, or 
advertisement of housing? 

You can notify HUD if you believe 
there has been discrimination against 
you in any activity related to housing 
because of race, color, religion, na-
tional origin, sex, disability, or the 
presence of children under the age of 18 
in a household. 

[64 FR 18540, Apr. 14, 1999] 

§ 103.15 Can I file a claim if the dis-
crimination has not yet occurred? 

Yes, you may file a claim with HUD 
if you have knowledge that a discrimi-
natory action is about to occur. 

[64 FR 18540, Apr. 14, 1999] 

§ 103.20 Can someone help me with fil-
ing a claim? 

HUD’s Office of Fair Housing and 
Equal Opportunity can help you in fil-
ing a claim, if you contact them di-
rectly. You, or anyone who acts for 
you, may also ask any HUD office or an 
organization, individual, or attorney to 
help you. 

[64 FR 18540, Apr. 14, 1999] 

§ 103.25 What information should I 
provide to HUD? 

You should provide us with: 
(a) Your name, address, and tele-

phone numbers where you can be 
reached; 

(b) The name and address of the per-
sons, businesses, or organizations you 
believe discriminated against you; 

(c) If there is a specific property in-
volved, you should provide the prop-
erty’s address and physical description, 
such as apartment, condominium, 
house, or vacant lot; and 

(d) A brief description of how you 
were discriminated against in an activ-
ity related to housing. You should in-
clude in this description the date when 
the discrimination happened and why 
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you believe the discrimination oc-
curred because of race, color, religion, 
national origin, sex, disability, or the 
presence of children under the age of 18 
in a household. 

[64 FR 18540, Apr. 14, 1999] 

§ 103.30 How should I bring a claim 
that I am the victim of discrimina-
tion? 

(a) You can file a claim by mail or 
telephone with any of HUD’s Offices of 
Fair Housing and Equal Opportunity or 
with any State or local agency that 
HUD has certified to receive com-
plaints. 

(b) You can call or go to any other 
HUD office for help in filing a claim. 
These offices will send your claim to 
HUD’s Office of Fair Housing and Equal 
Opportunity, which will contact you 
about the filing of your complaint. 

[64 FR 18540, Apr. 14, 1999] 

§ 103.35 Is there a time limit on when I 
can file? 

Yes, you must notify us within one 
year that you are a victim of discrimi-
nation. If you indicate that there is 
more than one act of discrimination, or 
that the discrimination is continuing, 
we must receive your information 
within one year of the last incident of 
discrimination. 

[64 FR 18540, Apr. 14, 1999] 

§ 103.40 Can I change my complaint 
after it is filed? 

(a) Yes, you may change your fair 
housing complaint: 

(1) At any time to add or remove peo-
ple according to the law and the facts; 
or 

(2) To correct other items, such as to 
add additional information found dur-
ing the investigation of the complaint. 

(b) You must approve any change to 
your complaint; we will consider the 
changes made as of the date of your 
original complaint. 

[64 FR 18540, Apr. 14, 1999] 

Subpart C—Referral of Complaints 
to State and Local Agencies 

§ 103.100 Notification and referral to 
substantially equivalent State or 
local agencies. 

(a) Whenever a complaint alleges a 
discriminatory housing practice that is 
within the jurisdiction of a substan-
tially equivalent State or local agency 
and the agency is certified or may ac-
cept interim referrals under 24 CFR 
part 115 with regard to the alleged dis-
criminatory housing practice, the As-
sistant Secretary will notify the agen-
cy of the filing of the complaint and 
refer the complaint to the agency for 
further processing before HUD takes 
any action with respect to the com-
plaint. The Assistant Secretary will 
notify the State or local agency of the 
referral by certified mail. 

(b) The Assistant Secretary will no-
tify the aggrieved person and the re-
spondent, by certified mail or personal 
service, of the notification and referral 
under paragraph (a) of this section. The 
notice will advise the aggrieved person 
and the respondent of the aggrieved 
person’s right to commence a civil ac-
tion under section 813 of the Fair Hous-
ing Act in an appropriate United 
States District Court, not later than 
two years after the occurrence or ter-
mination of the alleged discriminatory 
housing practice. The notice will state 
that the computation of this two-year 
period excludes any time during which 
a proceeding is pending under this part 
or part 180 with respect to complaint or 
charge based on the alleged discrimina-
tory housing practice. The notice will 
also state that the time period includes 
the time during which an action aris-
ing from a breach of a conciliation 
agreement under section 814(b)(2) of the 
Fair Housing Act is pending. 

[54 FR 3292, Jan. 23, 1989, as amended at 61 
FR 52218, Oct. 4, 1996] 

§ 103.105 Cessation of action on re-
ferred complaints. 

A referral under § 103.100 does not pro-
hibit the Assistant Secretary from tak-
ing appropriate action to review or in-
vestigate matters in the complaint 
that raise issues cognizable under 
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other civil rights authorities applica-
ble to departmental programs (see 
§ 103.5). 

[54 FR 3292, Jan. 23, 1989, as amended at 61 
FR 14379, Apr. 1, 1996] 

§ 103.110 Reactivation of referred com-
plaints. 

The Assistant Secretary may reac-
tivate a complaint referred under 
§ 103.100 for processing by HUD if: 

(a) The substantially equivalent 
State or local agency consents or re-
quests the reactivation; 

(b) The Assistant Secretary deter-
mines that, with respect to the alleged 
discriminatory housing practice, the 
agency no longer qualifies for certifi-
cation as a substantially equivalent 
State or local agency and may not ac-
cept interim referrals; or 

(c) The substantially equivalent 
State or local agency has failed to 
commence proceedings with respect to 
the complaint within 30 days of the 
date that it received the notification 
and referral of the complaint; or the 
agency commenced proceedings within 
this 30-day period, but the Assistant 
Secretary determines that the agency 
has failed to carry the proceedings for-
ward with reasonable promptness. 

[54 FR 3292, Jan. 23, 1989, as amended at 61 
FR 14379, Apr. 1, 1996] 

§ 103.115 Notification upon reactiva-
tion. 

(a) Whenever a complaint referred to 
a State or local fair housing agency 
under § 103.100 is reactivated under 
§ 103.110, the Assistant Secretary will 
notify the substantially equivalent 
State or local agency, the aggrieved 
person and the respondent of HUD’s re-
activation. The notification will be 
made by certified mail or personal 
service. 

(b) The notification to the respond-
ent and the aggrieved person will: 

(1) Advise the aggrieved person and 
the respondent of the time limits appli-
cable to complaint processing and the 
procedural rights and obligations of 
the aggrieved person and the respond-
ent under this part and part 180. 

(2) State that HUD will process the 
complaint under the Fair Housing Act 
and that the State or local agency to 
which the complaint was referred may 

continue to process the complaint 
under State or local law. 

(3) Advise the aggrieved person and 
the respondent of the aggrieved per-
son’s right to commence a civil action 
under section 813 of the Fair Housing 
Act in an appropriate United States 
District Court, not later than two 
years after the occurrence or termi-
nation of the alleged discriminatory 
housing practice. The notice will state 
that the computation of this two-year 
period excludes any time during which 
a proceeding is pending under this part 
or part 180 with respect to a complaint 
or charge based on the alleged dis-
criminatory housing practice under 
part 180. The notices will also state 
that the time period includes the time 
during which an action arising from a 
breach of conciliation agreement under 
section 814(b)(2) of the Fair Housing 
Act is pending. 

[54 FR 3292, Jan. 23, 1989, as amended at 61 
FR 52218, Oct. 4, 1996] 

Subpart D—Investigation 
Procedures 

§ 103.200 Investigations. 
(a) Upon the filing of a complaint 

under § 103.40, the Assistant Secretary 
will initiate an investigation. The pur-
poses of an investigation are: 

(1) To obtain information concerning 
the events or transactions that relate 
to the alleged discriminatory housing 
practice identified in the complaint. 

(2) To document policies or practices 
of the respondent involved in the al-
leged discriminatory housing practice 
raised in the complaint. 

(3) To develop factual data necessary 
for the General Counsel to make a de-
termination under § 103.400 whether 
reasonable cause exists to believe that 
a discriminatory housing practice has 
occurred or is about to occur, and for 
the Assistant Secretary to make a de-
termination under § 103.400 that no rea-
sonable cause exists to believe that a 
discriminatory housing practice has 
occurred or is about to occur, and to 
take other actions provided under this 
part. 

(b) Upon the written direction of the 
Assistant Secretary, HUD may initate 
an investigation of housing practices 
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to determine whether a complaint 
should be filed under subpart B of this 
part. Such investigations will be con-
ducted in accordance with the proce-
dures described under this subpart. 

[54 FR 3292, Jan. 23, 1989, as amended at 55 
FR 53293, Dec. 28, 1990, 57 FR 39116, Aug. 28, 
1992] 

§ 103.201 Service of notice on ag-
grieved person. 

Upon the filing of a complaint, the 
Assistant Secretary will notify, by cer-
tified mail or personal service, each ag-
grieved person on whose behalf the 
complaint was filed. The notice will: 

(a) Acknowledge the filing of the 
complaint and state the date that the 
complaint was accepted for filing. 

(b) Include a copy of the complaint. 
(c) Advise the aggrieved person of the 

time limits applicable to complaint 
processing and of the procedural rights 
and obligations of the aggrieved person 
under this part and part 180. 

(d) Advise the aggrieved person of his 
or her right to commence a civil action 
under section 813 of the Fair Housing 
Act in an appropriate United States 
District Court, not later than two 
years after the occurrence or termi-
nation of the alleged discriminatory 
housing practice. The notice will state 
that the computation of this two-year 
period excludes any time during which 
a proceeding is pending under this part 
or part 180 with respect to a complaint 
or charge based on the alleged dis-
criminatory housing practice. The no-
tice will also state that the time period 
includes the time during which an ac-
tion arising from a breach of a concil-
iation agreement under section 
814(b)(2) of the Fair Housing Act is 
pending. 

(e) Advise the aggrieved person that 
retaliation against any person because 
he or she made a complaint or testi-
fied, assisted, or participated in an in-
vestigation or conciliation under this 
part or an administrative proceeding 
under part 180, is a discriminatory 
housing practice that is prohibited 
under section 818 of the Fair Housing 
Act. 

[54 FR 3292, Jan. 23, 1989, as amended at 61 
FR 52218, Oct. 4, 1996. Redesignated at 64 FR 
18540, Apr. 14, 1999] 

§ 103.202 Notification of respondent; 
joinder of additional or substitute 
respondents. 

(a) Within ten days of the filing of a 
complaint under § 103.40 or the filing of 
an amended complaint under § 103.42, 
the Assistant Secretary will serve a no-
tice on each respondent by certified 
mail or by personal service. A person 
who is not named as a respondent in a 
complaint, but who is identified in the 
course of the investigation under sub-
part D of this part as a person who is 
alleged to be engaged, to have engaged, 
or to be about to engage in the dis-
criminatory housing practice upon 
which the complaint is based may be 
joined as an additional or substitute 
respondent by service of a notice on 
the person under this section within 
ten days of the identification. 

(b) The Assistant Secretary will also 
serve notice on any person who directs 
or controls, or who has the right to di-
rect or control, the conduct of another 
person who is involved in a fair housing 
complaint. 

[54 FR 3292, Jan. 23, 1989, as amended at 61 
FR 52218, Oct. 4, 1996. Redesignated and 
amended at 64 FR 18540, 18541, Apr. 14, 1999] 

§ 103.203 Answer to complaint. 
(a) The respondent may file an an-

swer not later than ten days after re-
ceipt of the notice described in § 103.50. 
The respondent may assert any defense 
that might be available to a defendant 
in a court of law. The answer must be 
signed and affirmed by the respondent. 
The affirmation must state: ‘‘I declare 
under penalty of perjury that the fore-
going is true and correct.’’ 

(b) An answer may be reasonably and 
fairly amended at any time with the 
consent of the Assistant Secretary. 

[54 FR 3292, Jan. 23, 1989. Redesignated at 64 
FR 18540, Apr. 14, 1999] 

§ 103.204 HUD complaints and compli-
ance reviews. 

(a) The Assistant Secretary may con-
duct an investigation and file a com-
plaint under this subpart based on in-
formation that one or more discrimina-
tory housing practices has occurred, or 
is about to occur. 

(b) HUD may also initiate compli-
ance reviews under other appropriate 

VerDate Mar<15>2010 16:04 May 11, 2012 Jkt 226079 PO 00000 Frm 00664 Fmt 8010 Sfmt 8010 Q:\24\24V1.TXT ofr150 PsN: PC150



655 

Office of Asst. Secy., Equal Opportunity, HUD § 103.230 

civil rights authorities, such as E.O. 
11063 on Equal Opportunity in Housing, 
title VI of the Civil Rights Act of 1964, 
section 109 of the Housing and Commu-
nity Development Act of 1974, section 
504 of the Rehabilitation Act of 1973 or 
the Age Discrimination Act of 1975. 

(c) HUD may also make the informa-
tion you provide available to other 
Federal, State, or local agencies hav-
ing an interest in the matter. In mak-
ing such information available, HUD 
will take steps to protect the confiden-
tiality of any informant or complain-
ant when desired by the informant or 
complainant. 

[64 FR 18541, Apr. 14, 1999] 

§ 103.205 Systemic processing. 
Where the Assistant Secretary deter-

mines that the alleged discriminatory 
practices contained in a complaint are 
pervasive or institutional in nature, or 
that the processing of the complaint 
will involve complex issues, novel ques-
tions of fact or law, or will affect a 
large number of persons, the Assistant 
Secretary may identify the complaint 
for systemic processing. This deter-
mination can be based on the face of 
the complaint or on information gath-
ered in connection with an investiga-
tion. Systemic investigations may 
focus not only on documenting facts 
involved in the alleged discriminatory 
housing practice that is the subject of 
the complaint but also on review of 
other policies and procedures related to 
matters under investigation, to make 
sure that they also comply with the 
nondiscrimination requirements of the 
Fair Housing Act. 

§ 103.215 Conduct of investigation. 
(a) In conducting investigations 

under this part, the Assistant Sec-
retary will seek the voluntary coopera-
tion of all persons to obtain access to 
premises, records, documents, individ-
uals, and other possible sources of in-
formation; to examine, record, and 
copy necessary materials; and to take 
and record testimony or statements of 
persons reasonably necessary for the 
furtherance of the investigation. 

(b) The Assistant Secretary may con-
duct and order discovery in aid of the 
investigation by the same methods and 
to the same extent that discovery may 

be ordered in an administrative pro-
ceeding under 24 CFR part 180, except 
that the Assistant Secretary shall have 
the power to issue subpoenas described 
in 24 CFR 180.545 in support of the in-
vestigation. Subpoenas issued by the 
Assistant Secretary must be approved 
by the General Counsel as to their le-
gality before issuance. 

[54 FR 3292, Jan. 23, 1989, as amended at 61 
FR 41482, Aug. 8, 1996; 61 FR 52218, Oct. 4, 
1996; 62 FR 66433, Dec. 18, 1997] 

§ 103.220 Cooperation of Federal, State 
and local agencies. 

The Assistant Secretary, in proc-
essing Fair Housing Act complaints, 
may seek the cooperation and utilize 
the services of Federal, State or local 
agencies, including any agency having 
regulatory or supervisory authority 
over financial institutions. 

§ 103.225 Completion of investigation. 
The investigation will remain open 

until a determination is made under 
§ 103.400, or a conciliation agreement is 
executed and approved under § 103.310. 
Unless it is impracticable to do so, the 
Assistant Secretary will complete the 
investigation of the alleged discrimina-
tory housing practice within 100 days 
of the filing of the complaint (or where 
the Assistant Secretary reactivates the 
complaint, within 100 days after service 
of the notice of reactivation under 
§ 103.115). If the Assistant Secretary is 
unable to complete the investigation 
within the 100-day period, HUD will no-
tify the aggrieved person and the re-
spondent, by mail, of the reasons for 
the delay. 

[61 FR 14380, Apr. 1, 1996] 

§ 103.230 Final investigative report. 
(a) At the end of each investigation 

under this part, the Assistant Sec-
retary will prepare a final investiga-
tive report. The investigative report 
will contain: 

(1) The names and dates of contacts 
with witnesses, except that the report 
will not disclose the names of wit-
nesses that request anonymity. HUD, 
however, may be required to disclose 
the names of such witnesses in the 
course of an administrative hearing 
under part 180 of this chapter or a civil 
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action under title VIII of the Fair 
Housing Act; 

(2) A summary and the dates of cor-
respondence and other contacts with 
the aggrieved person and the respond-
ent; 

(3) A summary description of other 
pertinent records; 

(4) A summary of witness statements; 
and 

(5) Answers to interrogatories. 
(b) A final investigative report may 

be amended at any time, if additional 
evidence is discovered. 

(c) Notwithstanding the prohibitions 
and requirements with respect to dis-
closure of information contained in 
§ 103.330, the Assistant Secretary will 
make information derived from an in-
vestigation, including the final inves-
tigative report, available to the ag-
grieved person and the respondent. Fol-
lowing the completion of investigation, 
the Assistant Secretary shall notify 
the aggrieved person and the respond-
ent that the final investigation report 
is complete and will be provided upon 
request. 

[54 FR 3292, Jan. 23, 1989, as amended at 62 
FR 66433, Dec. 18, 1997] 

Subpart E—Conciliation 
Procedures 

§ 103.300 Conciliation. 
(a) During the period beginning with 

the filing of the complaint and ending 
with the filing of a charge or the dis-
missal of the complaint by the General 
Counsel or the Assistant Secretary, the 
Assistant Secretary will, to the extent 
feasible, attempt to conciliate the 
complaint. 

(b) In conciliating a complaint, HUD 
will attempt to achieve a just resolu-
tion of the complaint and to obtain as-
surances that the respondent will satis-
factorily remedy any violations of the 
rights of the aggrieved person, and 
take such action as will assure the 
elimination of discriminatory housing 
practices, or the prevention of their oc-
currence, in the future. 

(c) Generally, officers, employees, 
and agents of HUD engaged in the in-
vestigation of a complaint under this 
part will not participate or advise in 
the conciliation of the same complaint 

or in any factually related complaint. 
Where the rights of the aggrieved party 
and the respondent can be protected 
and the prohibitions with respect to 
the disclosure of information can be 
observed, the investigator may suspend 
fact finding and engage in efforts to re-
solve the complaint by conciliation. 

[54 FR 3292, Jan. 23, 1989, as amended at 55 
FR 53294, Dec. 28, 1990] 

§ 103.310 Conciliation agreement. 
(a) The terms of a settlement of a 

complaint will be reduced to a written 
conciliation agreement. The concilia-
tion agreement shall seek to protect 
the interests of the aggrieved person, 
other persons similarly situated, and 
the public interest. The types of relief 
that may be sought for the aggrieved 
person are described in § 103.315. The 
provisions that may be sought for the 
vindication of the public interest are 
described in § 103.320. 

(b)(1) The agreement must be exe-
cuted by the respondent and the com-
plainant. The agreement is subject to 
the approval of the Assistant Sec-
retary, who will indicate approval by 
signing the agreement. The Assistant 
Secretary will approve an agreement 
and, if the Assistant Secretary is the 
complainant, will execute the agree-
ment, only if: 

(i) The complainant and the respond-
ent agree to the relief accorded the ag-
grieved person; 

(ii) The provisions of the agreement 
will adequately vindicate the public in-
terest; and 

(iii) If the Assistant Secretary is the 
complainant, all aggrieved persons 
named in the complaint are satisfied 
with the relief provided to protect 
their interests. 

(2) The General Counsel may issue a 
charge under § 103.405 if the aggrieved 
person and the respondent have exe-
cuted a conciliation agreement that 
has not been approved by the Assistant 
Secretary. 

§ 103.315 Relief sought for aggrieved 
persons. 

(a) The following types of relief may 
be sought for aggrieved persons in con-
ciliation: 

(1) Monetary relief in the form of 
damages, including damages caused by 
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humiliation or embarrassment, and at-
torney fees; 

(2) Other equitable relief including, 
but not limited to, access to the dwell-
ing at issue, or to a comparable dwell-
ing, the provision of services or facili-
ties in connection with a dwelling, or 
other specific relief; or 

(3) Injunctive relief appropriate to 
the elimination of discriminatory 
housing practices affecting the ag-
grieved person or other persons. 

(b) The conciliation agreement may 
provide for binding arbitration of the 
dispute arising from the complaint. Ar-
bitration may award appropriate relief 
as described in paragraph (a) of this 
section. The aggrieved person and the 
respondent may, in the conciliation 
agreement, limit the types of relief 
that may be awarded under binding ar-
bitration. 

§ 103.320 Provisions sought for the 
public interest. 

The following are types of provisions 
may be sought for the vindication of 
the public interest: 

(a) Elimination of discriminatory 
housing practices. 

(b) Prevention of future discrimina-
tory housing practices. 

(c) Remedial affirmative activities to 
overcome discriminatory housing prac-
tices. 

(d) Reporting requirements. 
(e) Monitoring and enforcement ac-

tivities. 

§ 103.325 Termination of conciliation 
efforts. 

(a) HUD may terminate its efforts to 
conciliate the complaint if the re-
spondent fails or refuses to confer with 
HUD; the aggrieved person or the re-
spondent fail to make a good faith ef-
fort to resolve any dispute; or HUD 
finds, for any reason, that voluntary 
agreement is not likely to result. 

(b) Where the aggrieved person has 
commenced a civil action under an Act 
of Congress or a State law seeking re-
lief with respect to the alleged dis-
criminatory housing practice, and the 
trial in the action has commenced, 
HUD will terminate conciliation unless 
the court specifically requests assist-
ance from the Assistant Secretary. 

§ 103.330 Prohibitions and require-
ments with respect to disclosure of 
information obtained during concil-
iation. 

(a) Except as provided in paragraph 
(b) of this section and § 103.230(c), noth-
ing that is said or done in the course of 
conciliation under this part may be 
made public or used as evidence in a 
subsequent administrative hearing 
under part 180 or in civil actions under 
title VIII of the Fair Housing Act, 
without the written consent of the per-
sons concerned. 

(b) Conciliation agreements shall be 
made public, unless the aggrieved per-
son and respondent request nondisclo-
sure and the Assistant Secretary deter-
mines that disclosure is not required to 
further the purposes of the Fair Hous-
ing Act. Notwithstanding a determina-
tion that disclosure of a conciliation 
agreement is not required, the Assist-
ant Secretary may publish tabulated 
descriptions of the results of all concil-
iation efforts. 

[54 FR 3292, Jan. 23, 1989, as amended at 61 
FR 52218, Oct. 4, 1996] 

§ 103.335 Review of compliance with 
conciliation agreements. 

HUD may, from time to time, review 
compliance with the terms of any con-
ciliation agreement. Whenever HUD 
has reasonable cause to believe that a 
respondent has breached a conciliation 
agreement, the Assistant Secretary 
shall refer the matter to the Attorney 
General with a recommendation for the 
filing of a civil action under section 
814(b)(2) of the Fair Housing Act for the 
enforcement of the terms of the concil-
iation agreement. 

[54 FR 3292, Jan. 23, 1989, as amended at 59 
FR 39956, Aug. 5, 1994] 

Subpart F—Issuance of Charge 

§ 103.400 Reasonable cause determina-
tion. 

(a) If a conciliation agreement under 
§ 103.310 has not been executed by the 
complainant and the respondent and 
approved by the Assistant Secretary, 
the Assistant Secretary shall conduct a 
review of the factual circumstances re-
vealed as part of HUD’s investigation. 
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(1) If the Assistant Secretary for Fair 
Housing and Equal Opportunity deter-
mines that, based on the totality of 
factual circumstances known at the 
time of the Assistant Secretary’s re-
view, no reasonable cause exists to be-
lieve that a discriminatory housing 
practice has occurred or is about to 
occur, the Assistant Secretary shall: 
Issue a short and plain written state-
ment of the facts upon which the As-
sistant Secretary has based the no rea-
sonable cause determination; dismiss 
the complaint; notify the aggrieved 
person and the respondent of the dis-
missal (including the written state-
ment of facts) by mail; and make pub-
lic disclosure of the dismissal. The re-
spondent may request that no public 
disclosure be made. Notwithstanding 
such a request, the fact of dismissal, 
including the names of the parties, 
shall be public information available 
on request. The Assistant Secretary’s 
determination shall be based solely 
upon the facts concerning the alleged 
discriminatory housing practice pro-
vided by complainant and respondent 
and otherwise disclosed during the in-
vestigation. In making this determina-
tion, the Assistant Secretary shall con-
sider whether the facts concerning the 
alleged discriminatory housing prac-
tice are sufficient to warrant the initi-
ation of a civil action in federal court. 

(2) If, based on the totality of the fac-
tual circumstances known at the time 
of the decision, the Assistant Secretary 
believes that reasonable cause may 
exist to believe that a discriminatory 
housing practice has occurred or is 
about to occur, the Assistant Secretary 
shall determine that reasonable cause 
exists to believe that a discriminatory 
housing practice has occurred or is 
about to occur, in all cases not involv-
ing the legality of local land use laws 
or ordinances (except as provided in 
paragraph (b) of this section). The As-
sistant Secretary’s determination shall 
be based solely on the facts concerning 
the alleged discriminatory housing 
practices provided by complainants and 
respondents and otherwise identified 
during the investigation in making 
this determination. In making this de-
termination, the Assistant Secretary 
shall consider whether the facts con-
cerning the alleged discriminatory 

housing practice are sufficient to war-
rant the initiation of a civil action in 
federal court. 

(i) If the Assistant Secretary deter-
mines that reasonable cause exists, the 
Assistant Secretary, upon receipt of 
concurrence of the General Counsel, 
will issue such determination and di-
rect the issuance of a charge under 
§ 103.405 on behalf of the aggrieved per-
son, and shall notify the complainant 
and the respondent of this determina-
tion by certified mail or personal serv-
ice. 

(ii) If the Assistant Secretary deter-
mines that no reasonable cause exists, 
the Assistant Secretary shall: Issue a 
short and plain written statement of 
the facts upon which the Assistant Sec-
retary has based the no reasonable 
cause determination; dismiss the com-
plaint; notify the complainant and the 
respondent of the dismissal (including 
the written statement of facts) by 
mail; and make public disclosure of the 
dismissal. The complainant or respond-
ent may request that no public disclo-
sure be made. Notwithstanding such a 
request, the fact of dismissal, including 
the names of the parties, shall be pub-
lic information available on request. 

(3) If the Assistant Secretary deter-
mines that the matter involves the le-
gality of local zoning or land use laws 
or ordinances, the Assistant Secretary, 
in lieu of making a determination re-
garding reasonable cause, shall refer 
the investigative material to the At-
torney General for appropriate action 
under section 814(b)(1) of the Fair 
Housing Act, and shall notify the com-
plainant and the respondent of this ac-
tion by mail or personal service. 

(b) The Assistant Secretary may not 
issue a charge under paragraph (a) of 
this section regarding an alleged dis-
criminatory housing practice, if an ag-
grieved person has commenced a civil 
action under an Act of Congress or a 
state law seeking relief with respect to 
the alleged housing practice and the 
trial in the action has commenced. If a 
charge may not be issued because of 
the commencement of such a trial, the 
Assistant Secretary shall so notify the 
complainant and the respondent by 
certified mail or personal service. 
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(c)(1) A determination of reasonable 
cause or no reasonable cause by the As-
sistant Secretary shall be made within 
100 days after filing of the complaint 
(or where the Assistant Secretary has 
reactivated a complaint, within 100 
days after service of the notice of reac-
tivation under § 103.115), unless it is im-
practicable to do so. 

(2) If the Assistant Secretary is un-
able to make the determination within 
the 100-day period specified in para-
graph (c)(1) of this section, the Assist-
ant Secretary will notify the complain-
ant and the respondent by mail of the 
reasons for the delay. 

[55 FR 53294, Dec. 28, 1990, as amended at 57 
FR 18398, Apr. 30, 1992; 59 FR 39956, Aug. 5, 
1994; 59 FR 46759, Sept. 12, 1994] 

§ 103.405 Issuance of charge. 

(a) A charge: 
(1) Shall consist of a short and plain 

written statement of the facts upon 
which the Assistant Secretary has 
found reasonable cause to believe that 
a discriminatory housing practice has 
occurred or is about to occur; 

(2) Shall be based on the final inves-
tigative report; and 

(3) Need not be limited to facts or 
grounds that are alleged in the com-
plaint filed under subpart B of this 
part. If the charge is based on grounds 
that are not alleged in the complaint, 
HUD will not issue a charge with re-
gard to the grounds unless the record 
of investigation demonstrates that the 
respondent has been given notice and 
an opportunity to respond to the alle-
gation. 

(b) Within three business days after 
the issuance of the charge, the General 
Counsel shall: 

(1) Obtain a time and place for hear-
ing from the Docket Clerk for the Of-
fice of Administrative Law Judges; 

(2) File the charge along with the no-
tifications described in 24 CFR 
180.410(b) with the Office of Adminis-
trative Law Judges; 

(3) Serve the charge and notifications 
in accordance with 24 CFR 180.410(a); 
and 

(4) Notify the Assistant Secretary of 
the filing of the charge. 

[54 FR 3292, Jan. 23, 1989, as amended at 56 
FR 55078, Oct. 24, 1991; 59 FR 39956, Aug. 5, 
1994; 59 FR 46759, Sept. 12, 1994; 60 FR 58452, 
Nov. 27, 1995; 62 FR 66433, Dec. 18, 1997; 74 FR 
4635, Jan. 26, 2009] 

§ 103.410 Election of civil action or 
provision of administrative pro-
ceeding. 

(a) If a charge is issued under 
§ 103.405, a complainant (including the 
Assistant Secretary, if HUD filed the 
complaint), a respondent, or an ag-
grieved person on whose behalf the 
complaint is filed may elect, in lieu of 
an administrative proceeding under 24 
CFR part 180, to have the claims as-
serted in the charge decided in a civil 
action under section 812(o) of the Fair 
Housing Act. 

(b) The election must be made not 
later than 20 says after the receipt of 
service of the charge, or in the case of 
the Assistant Secretary, not later than 
20 days after service. The notice of 
election must be filed with the Docket 
Clerk in the Office of Administrative 
Law Judges and served on the General 
Counsel, the Assistant Secretary, the 
respondent, and the aggrieved persons 
on whose behalf the complaint was 
filed. The notification will be filed and 
served in accordance with the proce-
dures established under 24 CFR part 
180. 

(c) If an election is not made under 
this section, the General Counsel will 
maintain an administrative proceeding 
based on the charge in accordance with 
the procedures under 24 CFR part 180. 

(d) If an election is made under this 
section, the General Counsel shall im-
mediately notify and authorize the At-
torney General to commence and main-
tain a civil action seeking relief under 
section 812(o) of the Fair Housing Act 
on behalf of the aggrieved person in an 
appropriate United States District 
Court. Such notification and authoriza-
tion shall include transmission of the 
file in the case, including a copy of the 
final investigative report and the 
charge, to the Attorney General. 

(e) The General Counsel shall be 
available for consultation concerning 
any legal issues raised by the Attorney 
General as to how best to proceed in 
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the event that a new court decision or 
newly discovered evidence is regarded 
as relevant to the reasonable cause de-
termination. 

[54 FR 3292, Jan. 23, 1989, as amended at 61 
FR 52218, Oct. 4, 1996; 74 FR 4635, Jan. 26, 
2009] 

Subpart G—Prompt Judicial 
Action 

§ 103.500 Prompt judicial action. 
(a) If at any time following the filing 

of a complaint, the General Counsel 
concludes that prompt judicial action 
is necessary to carry out the purposes 
of this part or 24 CFR part 180, the Gen-
eral Counsel may authorize the Attor-
ney General to commence a civil ac-
tion for appropriate temporary or pre-
liminary relief pending final disposi-
tion of the complaint. To ensure the 
prompt initiation of the civil action, 
the General Counsel will consult with 
the Assistant Attorney General for the 
Civil Rights Division before making 
the determination that prompt judicial 
action is necessary. The commence-
ment of a civil action by the Attorney 
General under this section will not af-
fect the initiation or continuation of 
proceedings under this part or adminis-
trative proceedings under part 180. 

(b) If the General Counsel has reason 
to believe that a basis exists for the 
commencement of proceedings against 
the respondent under section 814(a) of 
the Fair Housing Act (Pattern or Prac-
tice Cases), proceedings under section 
814(c) of the Fair Housing Act (Enforce-
ment of Subpoenas), or proceedings by 
any governmental licensing or super-
visory authorities, the General Counsel 
shall transmit the information upon 
which that belief is based to the Attor-
ney General and to other appropriate 
authorities. 

[54 FR 3292, Jan. 23, 1989, as amended at 61 
FR 52218, Oct. 4, 1996] 

Subpart H—Other Action 
§ 103.510 Other action by HUD. 

In addition to the actions described 
in § 103.500, HUD may pursue one or 
more of the following courses of action: 

(a) Refer the matter to the Attorney 
General for appropriate action (e.g., en-

forcement of criminal penalties under 
section 811(c) of the Act). 

(b) Take appropriate steps to initiate 
proceedings leading to the debarment 
of the respondent under 2 CFR part 
2424, or initiate other actions leading 
to the imposition of administrative 
sanctions, where HUD determines that 
such actions are necessary to the effec-
tive operation and administration of 
federal programs or activities. 

(c) Take appropriate steps to initiate 
proceedings under: 

(1) 24 CFR part 1, implementing title 
VI of the Civil Rights Act of 1964; 

(2) 24 CFR 570.912, implementing sec-
tion 109 of the Housing and Community 
Development Act of 1974; 

(3) 24 CFR part 8, implementing sec-
tion 504 of the Rehabilitation Act of 
1973; 

(4) 24 CFR part 107, implementing Ex-
ecutive Order 11063; or 

(5) The Age Discrimination Act, 42 
U.S.C. 6101. 

(d) Inform any other Federal, State 
or local agency with an interest in the 
enforcement of respondent’s obliga-
tions with respect to nondiscrimina-
tion in housing. 

[54 FR 3292, Jan. 23, 1989, as amended at 72 
FR 73493, Dec. 27, 2007] 

§ 103.515 Action by other agencies. 
In accordance with section 808 (d) and 

(e) of the Fair Housing Act and Execu-
tive Order No. 12259, other Federal 
agencies, including any agency having 
regulatory or supervisory authority 
over financial institutions, are respon-
sible for ensuring that their programs 
and activities relating to housing and 
urban development are administered in 
a manner affirmatively to further the 
goal of fair housing, and for cooper-
ating with the Assistant Secretary in 
furthering the purposes of the Fair 
Housing Act. 

PART 105 [RESERVED] 

PART 107—NONDISCRIMINATION 
AND EQUAL OPPORTUNITY IN 
HOUSING UNDER EXECUTIVE 
ORDER 11063 

Sec. 
107.10 Purpose. 
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107.11 Relation to other authorities. 
107.15 Definitions. 
107.20 Prohibition against discriminatory 

practices. 
107.21 Prevention of discriminatory prac-

tices. 
107.25 Provisions in legal instruments. 
107.30 Recordkeeping requirements. 
107.35 Complaints. 
107.40 Compliance meeting. 
107.45 Resolution of matters. 
107.50 Compliance reviews. 
107.51 Findings of noncompliance. 
107.55 Compliance report. 
107.60 Sanctions and penalties. 
107.65 Referral to the Attorney General. 

AUTHORITY: 42 U.S.C. 3535(d); E.O. 11063, 27 
FR 11527, 3 CFR, 1958–1963 Comp., p. 652; E.O. 
12892, 59 FR 2939, 3 CFR, 1994 Comp., p. 849. 

SOURCE: 45 FR 59514, Sept. 9, 1980, unless 
otherwise noted. 

§ 107.10 Purpose. 
These regulations are to carry out 

the requirements of E.O. 11063 that all 
action necessary and appropriate be 
taken to prevent discrimination be-
cause of race, color, religion (creed), 
sex or national origin in the sale, rent-
al, leasing or other disposition of resi-
dential property and related facilities 
or in the use or occupancy thereof 
where such property or facilities are 
owned or operated by the Federal Gov-
ernment, or provided with Federal as-
sistance by the Department of Housing 
and Urban Development and in the 
lending practices with respect to resi-
dential property and related facilities 
of lending institutions insofar as such 
practices relate to loans insured, guar-
anteed or purchased by the Depart-
ment. These regulations are intended 
to assure compliance with the estab-
lished policy of the United States that 
the benefits under programs and activi-
ties of the Department which provide 
financial assistance, directly or indi-
rectly, for the provision, rehabilita-
tion, or operation of housing and re-
lated facilities are made available 
without discrimination based on race, 
color, religion (creed), sex or national 
origin. These regulations are also in-
tended to assure compliance with the 
policy of this Department to admin-
ister its housing programs affirma-
tively, so as to achieve a condition in 
which individuals of similar income 
levels in the same housing market area 
have a like range of housing choices 

available to them regardless of their 
race, color, religion (creed), sex or na-
tional origin. 

[45 FR 59514, Sept. 9, 1980, as amended at 50 
FR 31360, Aug. 2, 1985] 

§ 107.11 Relation to other authorities. 

(a) Where allegations of discrimina-
tion on the grounds of race, color, or 
national origin are made in a program 
or activity of Federal financial assist-
ance of the Department which does not 
involve a contract of insurance or 
guaranty, the provisions of title VI of 
the Civil Rights Act of 1964 and regula-
tions implementing title VI, Non-
discrimination in Federally Assisted 
Programs, under part 1 of this title 
shall apply. Any complaint alleging 
discrimination on the basis of race, 
color, religion (creed), sex or national 
origin in a program or activity of the 
Department involving a contract of in-
surance or guaranty will be received 
and processed according to this part. 

(b) Where a complaint filed pursuant 
to this part alleges a discriminatory 
housing practice which is also covered 
by title VIII of the Civil Rights Act of 
1968, the complainant shall be advised 
of the right to file a complaint pursu-
ant to section 810 of that title and of 
the availability of Department proce-
dures regarding fair housing com-
plaints under part 105 of this title. The 
complainant shall also be advised of 
the right to initiate a civil action in 
court pursuant to section 812 of the 
Civil Rights Act of 1968 without first 
filing a complaint with HUD. 

[45 FR 59514, Sept. 9, 1980, as amended at 50 
FR 31360, Aug. 2, 1985] 

§ 107.15 Definitions. 

(a) Department and Secretary are de-
fined in 24 CFR part 5. 

(b) State means each of the fifty 
states, the District of Columbia, the 
Commonwealths of Puerto Rico and 
the Northern Marianas, and the terri-
tories of the United States. 

(c) Assistance includes (1) grants, 
loans, contributions, and advances of 
Federal funds; (2) the grant or donation 
of Federal property and interests in 
property; (3) the sale, lease, and rental 
of, and the permission to use (on other 
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than a casual or transient basis), Fed-
eral property or any interest in such 
property without consideration or at a 
nominal consideration or at a consider-
ation which is reduced for the purpose 
of assisting the recipient or in recogni-
tion of the public interest to be served 
by such sale or lease to the recipient, 
when such order granting permission 
accompanies the sale, lease, or rental 
of Federal properties; (4) loans in whole 
or in part insured, guaranteed, or oth-
erwise secured by the credit of the Fed-
eral Government; and (5) any Federal 
agreement, arrangement, or other con-
tract which has as one of its purposes 
the provision of assistance. 

(d) Person includes one or more indi-
viduals, corporations, partnerships, as-
sociations, labor organizations, legal 
representatives or agents, mutual com-
panies, joint-stock companies, trusts, 
unincorporated organizations, trustees, 
trustees in bankruptcy, receivers, fidu-
ciaries and public entities. 

(e) Public entity means a government 
or governmental subdivision or agency. 

(f) Discriminatory practice means: (1) 
Any discrimination on the basis of 
race, color, religion (creed), sex or na-
tional origin or the existence or use of 
a policy or practice, or any arrange-
ment, criterion or other method of ad-
ministration which has the effect of de-
nying equal housing opportunity or 
which substantially impairs the ability 
of persons to apply for or receive the 
benefits of assistance because of race, 
color, religion (creed), sex or national 
origin, in the sale, rental or other dis-
position of residential property or re-
lated facilities (including land to be de-
veloped for residential use), or in the 
use or occupancy thereof, where such 
property or related facilities are: 

(i) Owned or operated by the Sec-
retary; 

(ii) Provided in whole or in part with 
the aid of loans, advances, grants, or 
contributions agreed to be made by the 
Department after November 20, 1962; 

(iii) Provided in whole or in part by 
loans insured, guaranteed or otherwise 
secured by the credit of the Depart-
ment after November 20, 1962; or 

(iv) Provided by the development or 
the redevelopment of real property pur-
chased, leased, or otherwise obtained 
from a State or local public agency or 

unit of general purpose local govern-
ment receiving Federal financial as-
sistance from the Department under a 
loan or grant contract entered into 
after November 20, 1962. 

(2) Any discrimination on the basis of 
race, color, religion (creed), sex or na-
tional origin or the existence or use of 
a policy, practice, or any arrangement, 
criterion or other method of adminis-
tration which has the effect of denying 
equal housing opportunity or which 
substantially impairs the ability of 
persons to apply for or receive the ben-
efits of assistance because of race, 
color, religion (creed), sex or national 
origin in lending practices with respect 
to residential property and related fa-
cilities (including land to be developed 
for residential use) of lending institu-
tions, insofar as such practices relate 
to loans, insured or guaranteed, by the 
Department after November 20, 1962. 
Examples of discriminatory practices 
under subsections (1) and (2) include 
but are not limited to the following 
when based on race, color, religion 
(creed), sex or national origin: 

(i) Denial to a person of any housing 
accommodations, facilities, services, fi-
nancial aid, financing or other benefit 
provided under a program or activity; 

(ii) Providing any housing accom-
modations, facilities, services, finan-
cial aid, financing or other benefits to 
a person which are different, or are 
provided in a different manner, from 
those provided to others in a program 
or activity; 

(iii) Subjecting a person to segrega-
tion or separate treatment in any mat-
ter related to the receipt of housing, 
accommodations, facilities, services, fi-
nancial aid, financing or other benefits 
under a program or activity; 

(iv) Restricting a person in any way 
in access to housing, accommodations, 
facilities, services, financial aid, fi-
nancing or other benefits, or in the en-
joyment of any advantage or privilege 
enjoyed by others in connection with 
such housing, accommodations, facili-
ties, services, financial aid, or other 
benefits under a program or activity; 

(v) Treating persons differently in de-
termining whether they satisfy any oc-
cupancy, admission, enrollment, eligi-
bility, membership, or other require-
ment or condition which persons must 
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meet in order to be provided any hous-
ing, accommodations, facilities, serv-
ices, financial aid, financing or other 
benefits under a program or activity; 
and 

(vi) Denying a person opportunity to 
participate in a program or activity 
through the provision of services or 
otherwise, or affording the person an 
opportunity to do so which is different 
from that afforded others in a program 
or activity. 

(3) Noncompliance with relevant af-
firmative fair housing marketing re-
quirements contained in Department 
programs and regulations. 

(4) A formal finding of a violation of 
title VIII of the Civil Rights Act of 1968 
or a state or local fair housing law 
with respect to activities also covered 
by E.O. 11063. 

[45 FR 59514, Sept. 9, 1980, as amended at 50 
FR 31360, Aug. 2, 1985; 61 FR 5205, Feb. 9, 1996] 

§ 107.20 Prohibition against discrimi-
natory practices. 

(a) No person receiving assistance 
from or participating in any program 
or activity of the Department involv-
ing housing and related facilities shall 
engage in a discriminatory practice. 

(b) Where such person has been found 
by the Department or any other Fed-
eral Department, agency, or court to 
have previously discriminated against 
persons on the ground of race, color, 
religion (creed), sex or national origin, 
he or she must take affirmative action 
to overcome the effects of prior dis-
crimination. 

(c) Nothing in this part precludes 
such person from taking affirmative 
action to prevent discrimination in 
housing or related facilities where the 
purpose of such action is to overcome 
prior discriminatory practice or usage 
or to overcome the effects of condi-
tions which resulted in limiting par-
ticipation by persons of a particular 
race, color, religion (creed), sex or na-
tional origin. 

[45 FR 59514, Sept. 9, 1980, as amended at 50 
FR 31360, Aug. 2, 1985] 

§ 107.21 Prevention of discriminatory 
practices. 

All persons receiving assistance 
from, or participating in any program 
or activity of the Department involv-

ing housing and related facilities shall 
take all action necessary and proper to 
prevent discrimination on the basis of 
race, color, religion (creed), sex or na-
tional origin. 

[45 FR 59514, Sept. 9, 1980, as amended at 50 
FR 31360, Aug. 2, 1985] 

§ 107.25 Provisions in legal instru-
ments. 

(a) The following documents shall 
contain provisions or statements re-
quiring compliance with E.O. 11063 and 
this part: 

(1) Contracts, grants and agreements 
providing Departmental assistance for 
the provision of housing and related fa-
cilities, 

(2) Contracts, grants and agreements 
regarding the sale, rental or manage-
ment of properties owned by the Sec-
retary, 

(3) Corporate charters and regulatory 
agreements relating to multifamily 
and land development projects assisted 
by the Department, 

(4) Approvals of financial institutions 
and other lenders as approved FHA 
mortgagees, 

(5) Requests for subdivision reports 
under home mortgage procedures and 
for preapplication analysis of multi-
family and land development projects, 
and 

(6) Contracts and agreements pro-
viding for Departmental insurance or 
guarantee of loans with respect to 
housing and related facilities. 

(b) The provision or statement re-
quired pursuant to this section shall 
indicate that the failure or refusal to 
comply with the requirements of E.O. 
11063 or this part shall be a proper basis 
for the imposition of sanctions pro-
vided in § 107.60. 

§ 107.30 Recordkeeping requirements. 

(a) All persons receiving assistance 
through any program or activity of the 
Department involving the provision of 
housing and related activities subject 
to Executive Order 11063 shall maintain 
racial, religious, national origin and 
sex data required by the Department in 
connection with its programs and ac-
tivities. 
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(b) All lenders participating in De-
partmental mortgage insurance pro-
grams, home improvement loan pro-
grams, GNMA mortgage purchase pro-
grams, or special mortgage assistance 
programs, shall maintain data regard-
ing the race, religion, national origin 
and sex of each applicant and joint ap-
plicant for assistance with regard to 
residential property and related facili-
ties. Racial data shall be noted in the 
following categories: American Indian/ 
Alaskan Native, Asian/Pacific Islander, 
Black, White, Hispanic. If an applicant 
or joint applicant refuses to volun-
tarily provide the information or any 
part of it, that fact shall be noted and 
the information shall be obtained, to 
the extent possible, through observa-
tion. Applications shall be retained for 
a period of at least twenty-five (25) 
months following the date the record 
was made. 

(c) If an investigation or compliance 
review under this part reveals a failure 
to comply with any of the require-
ments of paragraph (a) or (b) of this 
section, the respondent shall have the 
burden of establishing its compliance 
with this part and with the equal hous-
ing opportunity requirements of the 
Executive order. 

[45 FR 59514, Sept. 9, 1980, as amended at 50 
FR 52442, Dec. 24, 1985] 

§ 107.35 Complaints. 

(a) The Assistant Secretary for 
FH&EO, or designee, shall conduct 
such compliance reviews, investiga-
tions, inquiries, and informal meetings 
as may be necessary to effect compli-
ance with this part. 

(b) Complaints under this part may 
be filed by any person and must be filed 
within one year of date of the alleged 
act of discrimination unless the time 
for filing is extended by the Assistant 
Secretary for FH&EO. Complaints 
must be signed by the complainant and 
may be filed with the Assistant Sec-
retary for Fair Housing and Equal Op-
portunity, Department of Housing and 
Urban Development, Washington, DC 
20410, or any Regional or Area Office of 
the Department. All complaints shall 
be forwarded to the Director, Office of 
Regional Fair Housing and Equal Op-
portunity in the appropriate Regional 

Office which has jurisdiction in the 
area in which the property is located. 

(c) Upon receipt of a timely com-
plaint, the Director of the Office of Re-
gional FH&EO shall determine whether 
the complaint indicates a possible vio-
lation of the Executive Order or this 
part. The Director of the Office of Re-
gional FH&EO or a designee within a 
reasonable period of time shall conduct 
an investigation into the facts. The 
complainant shall be notified of the de-
termination. 

§ 107.40 Compliance meeting. 

(a) Where preliminary analysis of a 
complaint, a compliance review initi-
ated by the Assistant Secretary for 
FH&EO, or other information indicates 
a possible violation of E.O. 11063, or 
this part, the person allegedly in viola-
tion (respondent) shall be sent a Notice 
of Compliance Meeting and requested 
to attend a compliance meeting. The 
Notice shall advise the respondent of 
the matters to be addressed in the 
Compliance Meeting and the allega-
tions contained in a complaint received 
pursuant to § 107.35. The purpose of the 
compliance meeting is to provide the 
respondent with the opportunity to ad-
dress matters raised and to remedy 
such possible violations speedily and 
informally, to identify possible rem-
edies; and to effect a resolution as pro-
vided in § 107.45. 

(b) The Notice of Compliance Meet-
ing shall be sent to the last known ad-
dress of the person allegedly in viola-
tion, by certified mail, or through per-
sonal service. The Notice will advise 
such person of the right to respond 
within seven (7) days to the matters 
and to submit information and rel-
evant data evidencing compliance with 
E.O. 11063, the Affirmative Fair Hous-
ing Marketing Regulations, 24 CFR 
200.600, the Fair Housing Poster Regu-
lations, 24 CFR part 110, the Adver-
tising Guidelines for Fair Housing, 37 
FR 6700, April 1, 1972, other affirmative 
marketing requirements applicable to 
the program or activity and any revi-
sions thereto. Further, the person will 
be offered an opportunity to be present 
at the meeting in order to submit any 
other evidence showing such compli-
ance. The date, place, and time of the 
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scheduled meeting will be included in 
the Notice. 

(c) Whenever a compliance meeting is 
scheduled as a result of a complaint, 
the complainant shall be sent a copy of 
the Notice of Compliance Meeting and 
shall be provided an opportunity to at-
tend the meeting. 

(d) The Area Office having jurisdic-
tion over the program will prepare a 
report concerning the status of the re-
spondent’s participation in Department 
programs to be presented to the re-
spondent at the meeting. The Area 
Manager shall be notified of the meet-
ing and may attend the meeting. 

(e) At the Compliance Meeting the 
respondent and the complainant may 
be represented by counsel and shall 
have a fair opportunity to present any 
matters relevant to the complaint. 

(f) During and pursuant to the Com-
pliance Meeting, the Director of the Of-
fice of Regional FH&EO shall consider 
all evidence relating to the alleged vio-
lation, including any action taken by 
the person allegedly in violation to 
comply with E.O. 11063. 

(g) If the evidence shows no violation 
of the Executive order or this part, the 
Director of the Office of Regional 
FH&EO shall so notify the person(s) in-
volved within ten (10) days of the meet-
ing. A copy of this notification shall be 
sent to the complainant, if any, and 
shall be submitted to the Assistant 
Secretary for FH&EO. 

(h) If the evidence indicates an ap-
parent failure to comply with the Exec-
utive order or this part, and the matter 
cannot be resolved informally pursuant 
to § 107.45, the Director of the Office of 
Regional FH&EO shall so notify the re-
spondent and the complainant, if any, 
no later than ten (10) days after the 
date on which the compliance meeting 
is held, in writing by certified mail, re-
turn receipt requested, and shall advise 
the complainant, if any, and the re-
spondent whether the Department will 
conduct a compliance review pursuant 
to § 107.50 or, where appropriate, refer 
the matter to the Assistant Secretary 
for FH&EO for possible imposition of 
sanctions. A copy of this notification 
shall be submitted to the Assistant 
Secretary for FH&EO. The compliance 
review shall be conducted to determine 
whether the respondent has complied 

with the provisions of E.O. 11063, title 
VIII of the Civil Rights Act of 1968, De-
partment regulations and the Depart-
ment’s Affirmative Fair Housing Mar-
keting requirements. 

(i) If the respondent fails to attend a 
compliance meeting scheduled pursu-
ant to this section, the Director of the 
Office of Regional FH&EO shall notify 
the respondent no later than ten (10) 
days after the date of the scheduled 
meeting, in writing by certified mail, 
return receipt requested, as to whether 
the Department will conduct a compli-
ance review or, where appropriate, 
refer the matter to the Assistant Sec-
retary for FH&EO for possible imposi-
tion of sanctions. A copy of this notifi-
cation shall be submitted to the Assist-
ant Secretary for FH&EO and sent to 
the complainant, if any. 

§ 107.45 Resolution of matters. 

(a) Attempts to resolve and remedy 
matters found in a complaint inves-
tigation or a compliance review shall 
be made through the methods of con-
ference, conciliation, and persuasion. 

(b) Resolution of matters pursuant to 
this section and § 107.40 need not be at-
tempted where similar efforts by an-
other Federal agency have been unsuc-
cessful in ending and remedying the 
violation found with respect to the 
same respondent. 

(c) Efforts to remedy matters shall be 
directed toward achieving a just reso-
lution of the probable violation and ob-
taining assurance(s) that the respond-
ent will satisfactorily remedy any vio-
lation of E.O. 11063 and will take ac-
tions to eliminate the discriminatory 
practices and prevent reoccurrences. 
Compensation to individuals from the 
respondent may also be considered. 

(d) The terms of settlements shall be 
reduced to a written agreement, signed 
by the respondent and the Assistant 
Secretary for FH&EO or a designee. 
Such settlements shall seek to protect 
the interests of the complainant, if 
any, other persons similarly affected, 
and the public interest. A written no-
tice of the disposition of matters pur-
suant to this section and of the terms 
of settlements shall be given to the 
Area Manager by the Assistant Sec-
retary for FH&EO or a designee and to 
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the complainant, if any. When the As-
sistant Secretary or a designee deter-
mines that there has been a violation 
of a settlement agreement, the Assist-
ant Secretary immediately may take 
action to impose sanctions provided 
under this part, including the referral 
of the matter to the Attorney General 
for appropriate action. 

§ 107.50 Compliance reviews. 

(a) Compliance reviews shall be con-
ducted by the Director of the Office of 
Regional FH&EO or a designee. Com-
plaints alleging a violation(s) of this 
part or information ascertained in the 
absence of a complaint indicating ap-
parent failure to comply with this part 
shall be referred immediately to the 
Director of the Office of Regional 
FH&EO. The Regional Director of the 
Office having jurisdiction over the pro-
grams involved and the Area Manager 
shall be notified of all alleged viola-
tions of the regulations. A complaint is 
not a prerequisite for the initiation of 
compliance review. 

(b) The purpose of a compliance re-
view is to determine whether the re-
spondent is in compliance with the Ex-
ecutive order and this part. Where alle-
gations may also indicate a violation 
of the provisions of title VIII of the 
Civil Rights Act of 1968, HUD regula-
tions issued thereunder and Affirma-
tive Fair Housing Marketing require-
ments, a review may be undertaken to 
determine compliance with those re-
quirements. The respondent shall be 
given at least five (5) days notice of the 
time set for any compliance review and 
the place or places for such review. The 
complainant shall also be notified of 
the compliance review. 

§ 107.51 Findings of noncompliance. 

(a) A finding of noncompliance shall 
be made when the facts disclosed dur-
ing an investigation or compliance re-
view, or other information, indicate a 
failure to comply with the provisions 
of E.O. 11063 or this part. In no event 
will a finding of noncompliance precede 
the completion of the compliance 
meeting procedures set forth in § 107.40. 

(b) Determinations of noncompliance 
with E.O. 11063 shall be made in any 
case in which the facts establish the 

existence of a discriminatory practice 
under § 107.15(g) 

(c) The existence or use of a policy or 
practice, or any arrangement, criterion 
or other method of administration 
which has the effect of denying equal 
housing opportunity or which substan-
tially impairs the ability of persons, 
because of race, color, religion (creed), 
sex or national origin, to apply for or 
receive the benefits of assistance shall 
be a basis for finding a discriminatory 
practice unless the respondent can es-
tablish that: 

(1) The policy or practice is designed 
to serve a legitimate business necessity 
or governmental purpose of the re-
spondent; 

(2) The policy or practice effectively 
carries out the interest it is designed 
to serve; and 

(3) No alternative course of action 
could be adopted that would enable re-
spondent’s interest to be served with a 
less discriminatory impact. 

[45 FR 59514, Sept. 9, 1980, as amended at 50 
FR 31360, Aug. 2, 1985] 

§ 107.55 Compliance report. 

(a) Following completion of efforts 
under this part, the Director of the Of-
fice of Regional FH&EO or a designee 
shall prepare a compliance report 
promptly and the Assistant Secretary 
for FH&EO shall make a finding of 
compliance or noncompliance. If it is 
found that the respondent is in compli-
ance, all persons concerned shall be no-
tified of the finding. Where a finding of 
noncompliance is made, the report 
shall specify the violations found. The 
Director of the Office of Regional 
FH&EO shall send a copy of the report 
to the respondent by certified mail, re-
turn receipt requested, together with a 
Notice that the matter will be for-
warded to the Assistant Secretary for 
FH&EO for a determination as to 
whether actions will be initiated for 
the imposition of sanctions. The Re-
gional Director of the Office having ju-
risdiction over the programs involved 
and the Area Manager shall also re-
ceive a copy of the report and the no-
tice of intention to refer the matter to 
the Assistant Secretary for FH&EO. 

(b) The Notice will provide that the 
respondent shall have seven (7) days to 
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respond to the violations found and re-
solve and remedy matters in the com-
pliance report. At the expiration of the 
seven (7) day period the matter shall be 
referred to the Assistant Secretary for 
FH&EO. 

(c) The complainant shall be sent a 
copy of the findings and compliance re-
port and shall have seven (7) days to 
comment thereon. 

§ 107.60 Sanctions and penalties. 

(a) Failure or refusal to comply with 
E.O. 11063 or the requirements of this 
part shall be proper basis for applying 
sanctions. Violations of title VIII of 
the Civil Rights Act of 1968 or a state 
or local fair housing law, with respect 
to activities covered by the Executive 
order, or of the regulations and re-
quirements under E.O. 11063 of other 
Federal Departments and agencies may 
also result in the imposition of sanc-
tions by this Department. 

(b) Such sanctions as are specified by 
E.O. 11063, the contract through which 
federal assistance is provided, and such 
sanctions as are specified by the rules 
or regulations of the Department gov-
erning the program under which fed-
eral assistance to the project is pro-
vided shall be applied in accordance 
with the relevant regulations. Actions 
that may be taken include: cancella-
tion or termination, in whole or in 
part, of the contract or agreement; re-
fusal to approve a lender or withdrawal 
of approval; or a determination of in-
eligibility, suspension, or debarment 
from any further assistance or con-
tracts; provided, however, that sanc-
tions of debarment, suspension, and in-
eligibility are subject to the Depart-
ment’s regulations under 2 CFR part 
2424, and, further, that no sanction 
under section 302 (a), (b), and (c) of Ex-
ecutive Order 11063 shall be applied by 
the Assistant Secretary for Fair Hous-
ing and Equal Opportunity without the 
concurrence of the Secretary. 

(c) The Department shall use its good 
offices in order to promote the aban-
donment of discriminatory practices 
with regard to residential property and 
related facilities provided with assist-
ance prior to the effective date of E.O. 
11063 and take appropriate actions per-
mitted by law including the institution 

of appropriate litigation to provide 
such equal housing opportunities. 

(d) In any case involving the failure 
of a lender to comply with the require-
ments of the Executive order or this 
part, the Assistant Secretary for 
FH&EO shall notify the Federal finan-
cial regulatory agency having jurisdic-
tion over the lender of the findings in 
the case. 

[45 FR 59514, Sept. 9, 1980, as amended at 72 
FR 73493, Dec. 27, 2007] 

§ 107.65 Referral to the Attorney Gen-
eral. 

If the results of a complaint inves-
tigation or a compliance review dem-
onstrate that any person, or specified 
class of persons, has violated E.O. 11063 
or this part, and efforts to resolve the 
matter(s) by informal means have 
failed, the Assistant Secretary for 
FH&EO in appropriate cases shall rec-
ommend that the General Counsel refer 
the case to the Attorney General of the 
United States for appropriate civil or 
criminal action under section 303 of 
E.O. 11063. 

PART 108—COMPLIANCE PROCE-
DURES FOR AFFIRMATIVE FAIR 
HOUSING MARKETING 

Sec. 
108.1 Purpose and application. 
108.5 Authority. 
108.15 Pre-occupancy conference. 
108.20 Monitoring office responsibility for 

monitoring plans and reports. 
108.21 Civil rights/compliance reviewing of-

fice compliance responsibility. 
108.25 Compliance meeting. 
108.35 Complaints. 
108.40 Compliance reviews. 
108.45 Compliance report. 
108.50 Sanctions. 

AUTHORITY: 42 U.S.C. 3608, 3535(d); E.O. 
11063, 27 FR 11527, 3 CFR, 1958–1963 Comp., p. 
652; E.O. 12892, 59 FR 2939, 3 CFR, 1994 Comp., 
p. 849. 

SOURCE: 44 FR 47013, Aug. 9, 1979, unless 
otherwise noted. 

§ 108.1 Purpose and application. 
(a) The primary purpose of this regu-

lation is to establish procedures for de-
termining whether or not an appli-
cant’s actions are in compliance with 
its approved Affirmative Fair Housing 

VerDate Mar<15>2010 16:04 May 11, 2012 Jkt 226079 PO 00000 Frm 00677 Fmt 8010 Sfmt 8010 Q:\24\24V1.TXT ofr150 PsN: PC150



668 

24 CFR Subtitle B, Ch. I (4–1–12 Edition) § 108.5 

Marketing (AFHM) plan, AFHM Regu-
lation (24 CFR 200.600), and AFHM re-
quirements in Departmental programs. 

(b) These regulations apply to all ap-
plicants for participation in subsidized 
and unsubsidized housing programs ad-
ministered by the Department of Hous-
ing and Urban Development and to all 
other persons subject to Affirmative 
Fair Housing Marketing requirements 
in Department programs. 

(c) The term applicant includes: 
(1) All persons whose applications are 

approved for development or rehabili-
tation of: Subdivisions; multifamily 
projects; manufactured home parks of 
five or more lots, units or spaces; or 
dwelling units, when the applicant’s 
participation in FHA housing programs 
has exceeded, or would thereby exceed, 
development of five or more such 
dwelling units during the year pre-
ceding the application, except that 
there shall not be included in a deter-
mination of the number of dwelling 
units developed or rehabilitated by an 
applicant, those in which a single fam-
ily dwelling is constructed or rehabili-
tated for occupancy by a mortgagor on 
property owned by the mortgagor and 
in which the applicant had no interest 
prior to entering into the contract for 
construction or rehabilitation. For the 
purposes of this definition, a person re-
mains an applicant from the date of 
submission of an application through 
duration of receipt of assistance pursu-
ant to such application. 

(2) All other persons subject to 
AFHM requirements in Departmental 
programs. 

(d) The term person includes one or 
more individuals, corporations, part-
nerships, associations, labor organiza-
tions, legal representatives or agents, 
mutual companies, joint-stock compa-
nies, trusts, unincorporated organiza-
tions, trustees, trustees in bankruptcy, 
receivers, fiduciaries and public enti-
ties. 

(e) The term monitoring office in-
cludes any office within HUD des-
ignated by HUD to act as a monitoring 
office. As necessary, HUD will des-
ignate specific offices within HUD to 
act as monitoring offices through a no-
tice published in the FEDERAL REG-
ISTER. 

(f) The term civil rights/compliance re-
viewing office includes any office within 
HUD designated by HUD to act as a 
civil rights/compliance reviewing of-
fice. As necessary, HUD will designate 
specific offices within HUD to act as 
civil rights/compliance reviewing of-
fices through a notice published in the 
FEDERAL REGISTER. 

[44 FR 47013, Aug. 9, 1979, as amended at 50 
FR 9268, Mar. 7, 1985; 64 FR 44095, Aug. 12, 
1999] 

§ 108.5 Authority. 

The regulations in this part are 
issued pursuant to the authority to 
issue regulations granted to the Sec-
retary by section 7(d) of the Depart-
ment of Housing and Urban Develop-
ment Act of 1965, 42 U.S.C. 3535(d). They 
implement the functions, powers, and 
duties imposed on the Secretary by Ex-
ecutive Order 11063, 27 FR 11527 and 
title VIII of the Civil Rights Act of 
1968, 42 U.S.C. 3608. 

§ 108.15 Pre-occupancy conference. 

Applicants shall submit a Notifica-
tion of Intent to Begin Marketing to 
the monitoring office no later than 90 
days prior to engaging in sales or rent-
al marketing activities. Upon receipt 
of the Notification of Intent to Begin 
Marketing from the applicant, the 
monitoring office shall review any pre-
viously approved plan and may sched-
ule a pre-occupancy conference. Such 
pre-occupancy conference shall be held 
prior to initiation of sales or rental 
marketing activities. At this con-
ference, the previously approved AFHM 
plan shall be reviewed with the appli-
cant to determine if the plan, and/or its 
proposed implementation, requires 
modification previous to initiation of 
marketing in order to achieve the ob-
jectives of the AFHM regulation and 
the plan. 

(Approved by the Office of Management and 
Budget under control number 2535–0027) 

[44 FR 47013, Aug. 9, 1979, as amended at 48 
FR 20903, May 10, 1983; 64 FR 44095, Aug. 12, 
1999] 
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§ 108.20 Monitoring office responsi-
bility for monitoring plans and re-
ports. 

(a) Submission of documentation. Pur-
suant to initiation of marketing, the 
applicant shall submit to the moni-
toring office reports documenting the 
implementation of the AFHM plan, in-
cluding sales or rental reports, as re-
quired by the Department. Copies of 
such documentation shall be forwarded 
to the civil rights/compliance review-
ing office by the monitoring office as 
requested. 

(b) Monitoring of AFHM plan. The 
monitoring office is responsible for 
monitoring AFHM plans and providing 
technical assistance to the applicant in 
preparation or modification of such 
plans during the period of development 
and initial implementation. 

(c) Review of applicant’s reports. Each 
sales or rental report shall be reviewed 
by the monitoring office as it is re-
ceived. When sales or rental reports 
show that 20% of the units covered by 
the AFHM plan have been sold or 
rented, or whenever it appears that the 
plan may not accomplish its intended 
objective, the monitoring office shall 
notify the civil rights/compliance re-
viewing office. 

(d) Failure of applicant to file docu-
mentation. If the applicant fails to file 
required documentation, the applicant 
shall be sent a written notice indi-
cating that if the delinquent docu-
mentation is not submitted to the 
monitoring office within 10 days from 
date of receipt of the notice, the mat-
ter will be referred to the civil rights/ 
compliance reviewing office by the 
monitoring office for action which may 
lead to the imposition of sanctions. 

[64 FR 44096, Aug. 12, 1999] 

§ 108.21 Civil rights/compliance re-
viewing office compliance responsi-
bility. 

The civil rights/compliance reviewing 
office shall be responsible for deter-
mining whether an applicant’s actions 
are in apparent compliance with its ap-
proved AFHM plan, the AFHM regula-
tions, and this part and for deter-
mining changes or modifications nec-

essary in the plan after initiation of 
marketing. 

[64 FR 44096, Aug. 12, 1999] 

§ 108.25 Compliance meeting. 

(a) Scheduling meeting. If an applicant 
fails to comply with requirements 
under § 108.15 or § 108.20 or it appears 
that the goals of the AFHM plan may 
not be achieved, or that the implemen-
tation of the Plan should be modified, 
the civil rights/compliance reviewing 
office shall schedule a meeting with 
the applicant. The meeting shall be 
held at least ten days before the next 
sales or rental report is due. The pur-
pose of the compliance meeting is to 
review the applicant’s compliance with 
AFHM requirements and the imple-
mentation of the AFHM Plan and to in-
dicate any changes or modifications 
which may be required in the Plan. 

(b) Notice of Compliance Meeting. A 
Notice of Compliance Meeting shall be 
sent to the last known address of the 
applicant, by certified mail or through 
personal service. The Notice will advise 
the applicant of the right to respond 
within seven (7) days to the matters 
identified as subjects of the meeting 
and to submit information and rel-
evant data evidencing compliance with 
the AFHM regulations, the AFHM 
Plan, Executive Order 11063 and title 
VIII of the Civil Rights Act of 1968, 
when appropriate. If the applicant is a 
small entity, as defined by the regula-
tions of the Small Business Adminis-
tration, the Notice shall include notifi-
cation that the entity may submit 
comment on HUD’s actions to the 
Small Business and Agriculture Regu-
latory Enforcement Ombudsman, and 
shall include the appropriate contact 
information. 

(c) Applicant data required. The appli-
cant will be requested in writing to 
provide, prior to or at the compliance 
meeting, specific documents, records, 
and other information relevant to com-
pliance, including but not limited to: 

(1) Copies or scripts of all advertising 
in the Standard Metropolitan Statis-
tical Area (SMSA) or housing market 
area, as appropriate, including news-
paper, radio and television advertising, 
and a photograph of any sale or rental 
sign at the site of construction; 
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(2) Copies of brochures and other 
printed material used in connection 
with sales or rentals; 

(3) Evidence of outreach to commu-
nity organizations; 

(4) Any other evidence of affirmative 
outreach to groups which are not like-
ly to apply for the subject housing; 

(5) Evidence of instructions to em-
ployees with respect to company policy 
of nondiscrimination in housing; 

(6) Description of training conducted 
with sales/rental staff; 

(7) Evidence of nondiscriminatory 
hiring and recruiting policies for staff 
engaged in the sale or rental of prop-
erties, and data by race and sex of the 
composition of the staff; 

(8) Copies of applications and waiting 
lists of prospective buyers or renters 
maintained by applicant; 

(9) Copies of Sign-in Lists maintained 
on site for prospective buyers and rent-
ers who are shown the facility; 

(10) Copies of the selection and 
screening criteria; 

(11) Copies of relevant lease or sales 
agreements; 

(12) Any other information which 
documents efforts to comply with an 
approved plan. 

(d) Preparation for the compliance 
meeting. The monitoring office will pro-
vide information concerning the status 
of the project or housing involved to be 
presented to the applicant at the meet-
ing. The monitoring office shall be no-
tified of the meeting and may send rep-
resentatives to the meeting. 

(e) Resolution of matters. Where mat-
ters raised in the compliance meetings 
are resolved through revision to the 
plan or its implementation, the terms 
of the resolution shall be reduced to 
writing and submitted to the civil 
rights/compliance reviewing office 
within 10 days of the date of the com-
pliance meeting. 

(f) Determination of compliance. If the 
evidence shows no violation of the 
AFHM regulations and that the appli-
cant is complying with its approved 
AFHM plan and this part, the civil 
rights/compliance reviewing office 
shall so notify the applicant within 10 
days of the meeting. 

(g) Determination of possible non-
compliance. If the evidence indicates an 
apparent failure to comply with the 

AFHM plan or the AFHM regulation, 
or if the matters raised cannot be re-
solved, the civil rights/compliance re-
viewing office shall so notify the appli-
cant no later than ten (10) days after 
the date the compliance meeting is 
held, in writing by certified mail, re-
turn receipt requested, and shall advise 
the applicant that the Department will 
conduct a comprehensive compliance 
review or refer the matter to the As-
sistant Secretary for Fair Housing and 
Equal Opportunity for consideration of 
action including the imposition of 
sanctions. The purpose of a compliance 
review is to determine whether the ap-
plicant has complied with the provi-
sions of Executive Order 11063, title 
VIII of the Civil Rights Act of 1968, and 
the AFHM regulations in conjunction 
with the applicant’s specific AFHM 
plan previously approved by HUD. 

(h) Failure of applicant to attend the 
meeting. If the applicant fails to attend 
the meeting scheduled pursuant to this 
section, the civil rights/compliance re-
viewing office shall so notify the appli-
cant no later than ten (10) days after 
the date of the scheduled meeting, in 
writing by certified mail, return re-
ceipt requested, and shall advise the 
applicant as to whether the civil 
rights/compliance reviewing office will 
conduct a comprehensive compliance 
review or refer the matter to the As-
sistant Secretary for Fair Housing and 
Equal Opportunity for consideration of 
action including the imposition of 
sanctions. 

[44 FR 47013, Aug. 9, 1979, as amended at 64 
FR 44096, Aug. 12, 1999] 

§ 108.35 Complaints. 

Individuals and private and public 
entities may file complaints alleging 
violations of the AFHM regulations or 
an approved AFHM plan with any mon-
itoring office, civil rights/compliance 
reviewing office, or with the Assistant 
Secretary for FH&EO. Complaints will 
be referred to the civil rights/compli-
ance reviewing office. Where there is 
an allegation of a violation of title VIII 
the complaint also will be processed 
under part 105. 

[44 FR 47013, Aug. 9, 1979, as amended at 64 
FR 44096, Aug. 12, 1999] 
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§ 108.40 Compliance reviews. 
(a) General. All compliance reviews 

shall be conducted by the civil rights/ 
compliance reviewing office. Com-
plaints alleging a violation(s) of the 
AFHM regulations, or information 
ascertained in the absence of a com-
plaint indicating an applicant’s failure 
to comply with an AFHM plan, shall be 
referred immediately to the civil 
rights/compliance reviewing office. The 
monitoring office shall be notified as 
appropriate of all alleged violations of 
the AFHM regulations or alleged fail-
ure to comply with an AFHM plan. 

(b) Initiation of compliance reviews. 
Even in the absence of a complaint or 
other information indicating non-
compliance pursuant to paragraph (a), 
the civil rights/compliance reviewing 
office may conduct periodic compliance 
reviews throughout the life of the 
mortgage in the case of multi-family 
projects and throughout the duration 
of the Housing Assistance Payments 
Contract with the Department in the 
case of housing assisted under section 8 
of the United States Housing Act of 
1937, as amended, 42 U.S.C. 1437. 

(c) Nature of compliance reviews. The 
purpose of a compliance review is to 
determine whether the applicant is in 
compliance with the Department’s 
AFHM requirements and the appli-
cant’s approved AFHM plan. Where al-
legations under this part may also con-
stitute a violation of the provisions of 
Executive Order 11063 or title VIII, the 
review will also determine compliance 
with the requirements thereof. The ap-
plicant shall be given at least five (5) 
days notice of the time set for any 
compliance review and the place or 
places for such review. The compliance 
review will cover the following areas: 

(1) Applicant’s sales and rental prac-
tices, including practices in soliciting 
buyers and tenants, determining eligi-
bility, selecting and rejecting buyers 
and renters, and in concluding sales 
and rental transactions. 

(2) Programs to attract minority and 
majority buyers and renters regardless 
of sex, including: 

(i) Use of advertising media, bro-
chures, and pamphlets; 

(ii) Conformance with both the De-
partment’s Fair Housing Poster Regu-
lation (24 CFR part 110) and the Adver-

tising Guidelines for Fair Housing (37 
FR 6700) and any revisions thereto. 

(3) Data relating to: 
(i) The size and location of units; 
(ii) Services provided; 
(iii) Sales and/or rental price ranges; 
(iv) The race and sex of buyers and/or 

renters; 
(v) Race and sex of staff engaged in 

sale or rental of dwellings. 
(4) Other matters relating to the 

marketing or sales of dwellings under 
HUD affirmative marketing require-
ments, the AFMH Plan and this part. 

[44 FR 47013, Aug. 9, 1979, as amended at 64 
FR 44096, Aug. 12, 1999] 

§ 108.45 Compliance report. 

Following a compliance review, a re-
port shall be prepared promptly and 
the Assistant Secretary for FH&EO 
shall make a finding of compliance or 
noncompliance. If it is found that the 
applicant is in compliance, all parties 
concerned shall be notified of the find-
ings. Whenever a finding of noncompli-
ance is made pursuant to this part, the 
report shall list specifically the viola-
tions found. The applicant shall be sent 
a copy of the report by certified mail, 
return receipt requested, together with 
a notice that, if the matter cannot be 
resolved within ten days of receipt of 
the Notice, the matter will be referred 
to the Assistant Secretary for FH&EO 
to make a determination as to whether 
actions will be initiated for the imposi-
tion of sanctions. 

[44 FR 47013, Aug. 9, 1979, as amended at 64 
FR 44097, Aug. 12, 1999] 

§ 108.50 Sanctions. 

Applicants failing to comply with the 
requirements of these regulations, the 
AFHM regulations, or an AFHM plan 
will make themselves liable to sanc-
tions authorized by law, regulations, 
agreements, rules, or policies gov-
erning the program pursuant to which 
the application was made, including, 
but not limited to, denial of further 
participation in Departmental pro-
grams and referral to the Department 
of Justice for suit by the United States 
for injunctive or other appropriate re-
lief. 
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PART 110—FAIR HOUSING POSTER 

Subpart A—Purpose and Definitions 

Sec. 
110.1 Purpose. 
110.5 Definitions. 

Subpart B—Requirements for Display of 
Posters 

110.10 Persons subject. 
110.15 Location of posters. 
110.20 Availability of posters. 
110.25 Description of posters. 

Subpart C—Enforcement 

110.30 Effect of failure to display poster. 

AUTHORITY: 42 U.S.C. 3535(d), 3600–3620. 

SOURCE: 37 FR 3429, Feb. 16, 1972, unless 
otherwise noted. 

Subpart A—Purpose and 
Definitions 

§ 110.1 Purpose. 
The regulations set forth in this part 

contain the procedures established by 
the Secretary of Housing and Urban 
Development with respect to the dis-
play of a fair housing poster by persons 
subject to sections 804 through 806 of 
the Fair Housing Act, 42 U.S.C. 3604– 
3606. 

[54 FR 3310, Jan. 23, 1989] 

§ 110.5 Definitions. 
(a) The terms Department and Sec-

retary are defined in 24 CFR part 5. 
(b) Discriminatory housing practice 

means an act that is unlawful under 
section 804, 805, 806, or 818 of the Act. 

(c) Dwelling means any building, 
structure, or portion thereof which is 
occupied as, or designed or intended for 
occupancy as, a residence by one or 
more families, and any vacant land 
which is offered for sale or lease for the 
construction or location thereon of any 
such building, structure, or portion 
thereof. 

(d) Family includes a single indi-
vidual. 

(e) Person includes one or more indi-
viduals, corporations, partnerships, as-
sociations, labor organizations, legal 
representatives, mutual companies, 
joint-stock companies, trusts, unincor-
porated organizations, trustees, trust-

ees in cases under title 11 U.S.C., re-
ceivers and fiduciaries. 

(f) Fair housing poster means the post-
er prescribed by the Secretary for dis-
play by persons subject to sections 804– 
806 of the Act. 

(g) The Act means the Fair Housing 
Act (The Civil Rights Act of 1968, as 
amended by the Fair Housing Amend-
ments Act of 1988), 42 U.S.C. 3600, et seq. 

(h) Person in the business of selling or 
renting dwellings means a person as de-
fined in section 803(c) of the Act. 

[37 FR 3429, Feb. 16, 1972, as amended at 54 
FR 3311, Jan. 23, 1989; 61 FR 5205, Feb. 9, 1996] 

Subpart B—Requirements for 
Display of Posters 

§ 110.10 Persons subject. 
(a) Except to the extent that para-

graph (b) of this section applies, all 
persons subject to section 804 of the 
Act, Discrimination in the Sale or 
Rental of Housing and Other Prohib-
ited Practices, shall post and maintain 
a fair housing poster as follows: 

(1) With respect to a single-family 
dwelling (not being offered for sale or 
rental in conjunction with the sale or 
rental of other dwellings) offered for 
sale or rental through a real estate 
broker, agent, salesman, or person in 
the business of selling or renting dwell-
ings, such person shall post and main-
tain a fair housing poster at any place 
of business where the dwelling is of-
fered for sale or rental. 

(2) With respect to all other dwellings 
covered by the Act: 

(i) A fair housing poster shall be 
posted and maintained at any place of 
business where the dwelling is offered 
for sale or rental, and 

(ii) A fair housing poster shall be 
posted and maintained at the dwelling, 
except that with respect to a single- 
family dwelling being offered for sale 
or rental in conjunction with the sale 
or rental of other dwellings, the fair 
housing poster may be posted and 
maintained at the model dwellings in-
stead of at each of the individual dwell-
ings. 

(3) With respect to those dwellings to 
which paragraph (a)(2) of this section 
applies, the fair housing poster must be 
posted at the beginning of construction 
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and maintained throughout the period 
of construction and sale or rental. 

(b) This part shall not require post-
ing and maintaining a fair housing 
poster: 

(1) On vacant land, or 
(2) At any single-family dwelling, un-

less such dwelling 
(i) Is being offered for sale or rental 

in conjunction with the sale or rental 
of other dwellings in which cir-
cumstances a fair housing poster shall 
be posted and maintained as specified 
in paragraph (a)(2)(ii) of this section, 
or 

(ii) Is being offered for sale or rental 
through a real estate broker, agent, 
salesman, or person in the business of 
selling or renting dwellings in which 
circumstances a fair housing poster 
shall be posted and maintained as spec-
ified in paragraph (a)(1) of this section, 

(c) All persons subject to section 805 
of the Act, Discrimination In Residen-
tial Real Estate-Related Transactions 
shall post and maintain a fair housing 
poster at all their places of business 
which participate in the covered activi-
ties. 

(d) All persons subject to section 806 
of the Act, Discrimination in the Pro-
vision of Brokerage Services, shall post 

and maintain a fair housing poster at 
all their places of business. 

[37 FR 3429, Feb. 16, 1972, as amended at 54 
FR 3311, Jan. 23, 1989] 

§ 110.15 Location of posters. 
All fair housing posters shall be 

prominently displayed so as to be read-
ily apparent to all persons seeking 
housing accommodations or seeking to 
engage in residential real estate-re-
lated transactions or brokerage serv-
ices as contemplated by sections 804 
through 806 of the Act. 

[54 FR 3311, Jan. 23, 1989] 

§ 110.20 Availability of posters. 
All persons subject to this part may 

obtain fair housing posters from the 
Department’s regional and area offices. 
A facsimile may be used if the poster 
and the lettering are equivalent in size 
and legibility to the poster available 
from the Department. 

[37 FR 3429, Feb. 16, 1972] 

§ 110.25 Description of posters. 
(a) The fair housing poster shall be 11 

inches by 14 inches and shall bear the 
following legend: 

EQUAL HOUSING OPPORTUNITY 

We do Business in Accordance With the 
Fair Housing Act 

(The Civil Rights Act of 1968, as amended by 
the Fair Housing Amendments Act of 1988) 

IT IS ILLEGAL TO DISCRIMINATE 
AGAINST 

ANY PERSON BECAUSE OF RACE, COLOR, 
RELIGION, SEX, HANDICAP, FAMILIAL 
STATUS (HAVING ONE OR MORE CHIL-
DREN), OR NATIONAL ORIGIN 

• In the sale or rental of housing or resi-
dential lots. 
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• In advertising the sale or rental of hous-
ing. 

• In the financing of housing. 
• In the appraisal of housing. 
• In the provision of real estate brokerage 

services. 
• Blockbusting is also illegal. 
Anyone who feels he or she has been dis-

criminated against should send a complaint 
to: 

U.S. Department of Housing and Urban De-
velopment, Assistant Secretary for Fair 
Housing and Equal Opportunity, Wash-
ington, DC 20410 

or 

HUD Region or [Area Office stamp] 

(b) The Assistant Secretary for Equal 
Opportunity may grant a waiver per-
mitting the substitution of a poster 
prescribed by a Federal financial regu-
latory agency for the fair housing post-
er described in paragraph (a) of this 
section. While such waiver remains in 
effect, compliance with the posting re-
quirements of such regulatory agency 
shall be deemed compliance with the 
posting requirements of this part. Such 
waiver shall not affect the applica-
bility of all other provisions of this 
part. 

[37 FR 3429, Feb. 16, 1972, as amended at 40 
FR 20079, May 8, 1975; 54 FR 3311, Jan. 23, 
1989] 

Subpart C—Enforcement 
§ 110.30 Effect of failure to display 

poster. 
Any person who claims to have been 

injured by a discriminatory housing 
practice may file a complaint with the 
Secretary pursuant to part 105 of this 
chapter. A failure to display the fair 
housing poster as required by this part 
shall be deemed prima facie evidence of 
a discriminatory housing practice. 

[37 FR 3429, Feb. 16, 1972] 

PART 115—CERTIFICATION AND 
FUNDING OF STATE AND LOCAL 
FAIR HOUSING ENFORCEMENT 
AGENCIES 

Subpart A—General 

Sec. 
115.100 Definitions. 
115.101 Program administration. 
115.102 Public notices. 

Subpart B—Certification of Substantially 
Equivalent Agencies 

115.200 Purpose. 
115.201 The two phases of substantial 

equivalency certification. 
115.202 Request for interim certification. 
115.203 Interim certification procedures. 
115.204 Criteria for adequacy of law. 
115.205 Certification procedures. 
115.206 Performance assessments; Perform-

ance standards. 
115.207 Consequences of interim certifi-

cation and certification. 
115.208 Procedures for renewal of certifi-

cation. 
115.209 Technical assistance. 
115.210 Performance deficiency procedures; 

Suspension; Withdrawal. 
115.211 Changes limiting effectiveness of 

agency’s law; Corrective actions; Suspen-
sion; Withdrawal; Consequences of re-
peal; Changes not limiting effectiveness. 

115.212 Request after withdrawal. 

Subpart C—Fair Housing Assistance 
Program 

115.300 Purpose. 
115.301 Agency eligibility criteria; Funding 

availability. 
115.302 Capacity building funds. 
115.303 Eligible activities for capacity build-

ing funds. 
115.304 Agencies eligible for contributions 

funds. 
115.305 Special enforcement effort (SEE) 

funds. 
115.306 Training funds. 
115.307 Requirements for participation in 

the FHAP; Corrective and remedial ac-
tion for failing to comply with require-
ments. 

115.308 Reporting and recordkeeping re-
quirements. 

115.309 Subcontracting under the FHAP. 
115.310 FHAP and the First Amendment. 
115.311 Testing. 

AUTHORITY: 42 U.S.C. 3601–19; 42 U.S.C. 
3535(d). 

SOURCE: 72 FR 19074, Apr. 16, 2007, unless 
otherwise noted. 

Subpart A—General 

§ 115.100 Definitions. 

(a) The terms ‘‘Fair Housing Act,’’ 
‘‘HUD,’’ and ‘‘the Department,’’ as used 
in this part, are defined in 24 CFR 5.100. 

(b) The terms ‘‘aggrieved person,’’ 
‘‘complainant,’’ ‘‘conciliation,’’ ‘‘con-
ciliation agreement,’’ ‘‘discriminatory 
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housing practice,’’ ‘‘dwelling,’’ ‘‘handi-
cap,’’ ‘‘person,’’ ‘‘respondent,’’ ‘‘sec-
retary,’’ and ‘‘state,’’ as used in this 
part, are defined in Section 802 of the 
Fair Housing Act (42 U.S.C. 3602). 

(c) Other definitions. The following 
definitions also apply to this part: 

Act means the Fair Housing Act, as 
defined in 24 CFR 5.100. 

Assistant Secretary means the Assist-
ant Secretary for Fair Housing and 
Equal Opportunity. 

Certified agency is an agency that has 
been granted certification by the As-
sistant Secretary in accordance with 
the requirements of this part. 

Cooperative agreement is the instru-
ment HUD will use to provide funds. 
The Cooperative Agreement includes 
attachments and/or appendices estab-
lishing requirements relating to the 
operation and performance of the agen-
cy. 

Cooperative agreement officer (CAO) is 
the administrator of the funds awarded 
pursuant to this part and is a regional 
director of the Office of Fair Housing 
and Equal Opportunity. 

Dual-filed complaint means a housing 
discrimination complaint that has been 
filed with both HUD and the agency 
that has been granted interim certifi-
cation or certification by the Assistant 
Secretary. 

FHAP means the Fair Housing As-
sistance Program. 

FHEO means HUD’s Office of Fair 
Housing and Equal Opportunity. 

FHEO regional director means a re-
gional director of the Office of Fair 
Housing and Equal Opportunity. 

Fair housing law or Law refers to both 
state fair housing laws and local fair 
housing laws. 

Final administrative disposition means 
an agency’s completion of a case fol-
lowing a reasonable cause finding, in-
cluding, but not limited to, an agency- 
approved settlement or a final, admin-
istrative decision issued by commis-
sioners, hearing officers or administra-
tive law judges. Final administrative 
disposition does not include disposi-
tions in judicial proceedings resulting 
from election or appeal. 

Government Technical Monitor (GTM) 
means the HUD staff person who has 
been designated to provide technical 

and financial oversight and evaluation 
of the FHAP grantee’s performance. 

Government Technical Representative 
(GTR) means the HUD staff person who 
is responsible for the technical admin-
istration of the FHAP grant, the eval-
uation of performance under the FHAP 
grant, the acceptance of technical re-
ports or projects, the approval of pay-
ments, and other such specific respon-
sibilities as may be stipulated in the 
FHAP grant. 

Impracticable, as used in this part, is 
when complaint processing is delayed 
by circumstances beyond the control of 
the interim or certified agency. Those 
situations include, but are not limited 
to, complaints involving complex 
issues requiring extensive investiga-
tions, complaints involving new and 
complicated areas of law that need to 
be analyzed, and where a witness is dis-
covered late in the investigation and 
needs to be interviewed. 

Interim agency is an agency that has 
been granted interim certification by 
the Assistant Secretary. 

Ordinance, as used in this part, means 
a law enacted by the legislative body of 
a municipality. 

Statute, as used in this part, means a 
law enacted by the legislative body of a 
state. 

Testing refers to the use of an indi-
vidual or individuals (‘‘testers’’) who, 
without a bona fide intent to rent or 
purchase a house, apartment, or other 
dwelling, pose as prospective renters or 
purchasers for the purpose of gathering 
information that may indicate whether 
a housing provider is complying with 
fair housing laws. 

§ 115.101 Program administration. 

(a) Authority and responsibility. The 
Secretary has delegated the authority 
and responsibility for administering 
this part to the Assistant Secretary. 

(b) Delegation of Authority. The As-
sistant Secretary retains the right to 
make final decisions concerning the 
granting and withdrawal of substantial 
equivalency interim certification and 
certification. The Assistant Secretary 
delegates the authority and responsi-
bility for administering the remainder 
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of this part to the FHEO regional di-
rector. This includes assessing the per-
formance of interim and certified agen-
cies as described in § 115.206. This also 
includes the offering of a Performance 
Improvement Plan (PIP) as described 
in § 115.210 and the suspension of in-
terim certification or certification due 
to performance deficiencies as de-
scribed in § 115.210. 

§ 115.102 Public notices. 

(a) Periodically, the Assistant Sec-
retary will publish the following public 
notices in the FEDERAL REGISTER: 

(1) A list of all interim and certified 
agencies; and 

(2) A list of agencies to which a with-
drawal of interim certification or cer-
tification has been proposed. 

(b) On an annual basis, the Assistant 
Secretary may publish in the FEDERAL 
REGISTER a notice that identifies all 
agencies that have received interim 
certification during the prior year. The 
notice will invite the public to com-
ment on the state and local laws of the 
new interim agencies, as well as on the 
performance of the agencies in enforc-
ing their laws. All comments will be 
considered before a final decision on 
certification is made. 

Subpart B—Certification of 
Substantially Equivalent Agencies 

§ 115.200 Purpose. 

This subpart implements section 
810(f) of the Fair Housing Act. The pur-
pose of this subpart is to set forth: 

(a) The basis for agency interim cer-
tification and certification; 

(b) Procedures by which a determina-
tion is made to grant interim certifi-
cation or certification; 

(c) How the Department will evaluate 
the performance of an interim and cer-
tified agency; 

(d) Procedures that the Department 
will utilize when an interim or cer-
tified agency performs deficiently; 

(e) Procedures that the Department 
will utilize when there are changes 
limiting the effectiveness of an interim 
or certified agency’s law; 

(f) Procedures for renewal of certifi-
cation; and 

(g) Procedures when an agency re-
quests interim certification or certifi-
cation after a withdrawal. 

§ 115.201 The two phases of substantial 
equivalency certification. 

Substantial equivalency certification 
is granted if the Department deter-
mines that a state or local agency en-
forces a law that is substantially 
equivalent to the Fair Housing Act 
with regard to substantive rights, pro-
cedures, remedies, and the availability 
of judicial review. The Department has 
developed a two-phase process of sub-
stantial equivalency certification. 

(a) Adequacy of Law. In the first 
phase, the Assistant Secretary will de-
termine whether, on its face, the fair 
housing law that the agency admin-
isters provides rights, procedures, rem-
edies, and the availability of judicial 
review that are substantially equiva-
lent to those provided in the federal 
Fair Housing Act. An affirmative con-
clusion may result in the Department 
offering the agency interim certifi-
cation. An agency must obtain interim 
certification prior to obtaining certifi-
cation. 

(b) Adequacy of Performance. In the 
second phase, the Assistant Secretary 
will determine whether, in operation, 
the fair housing law that the agency 
administers provides rights, proce-
dures, remedies, and the availability of 
judicial review that are substantially 
equivalent to those provided in the fed-
eral Fair Housing Act. An affirmative 
conclusion will result in the Depart-
ment offering the agency certification. 

§ 115.202 Request for interim certifi-
cation. 

(a) A request for interim certifi-
cation under this subpart shall be filed 
with the Assistant Secretary by the 
state or local official having principal 
responsibility for the administration of 
the state or local fair housing law. The 
request shall be supported by the text 
of the jurisdiction’s fair housing law, 
the law creating and empowering the 
agency, all laws referenced in the juris-
diction’s fair housing law, any regula-
tions and directives issued under the 
law, and any formal opinions of the 
State Attorney General or the chief 
legal officer of the jurisdiction that 
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pertain to the jurisdiction’s fair hous-
ing law. A request shall also include or-
ganizational information of the agency 
responsible for administering and en-
forcing the law. 

(b) The request and supporting mate-
rials shall be filed with the Assistant 
Secretary for Fair Housing and Equal 
Opportunity, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410–2000. 
The Assistant Secretary shall forward 
a copy of the request and supporting 
materials to the appropriate FHEO re-
gional director. A copy of the request 
and supporting materials will be kept 
available for public examination and 
copying at: 

(1) The office of the Assistant Sec-
retary; and 

(2) The office of the state or local 
agency charged with administration 
and enforcement of the state or local 
fair housing law. 

(c) Upon receipt of a request, HUD 
will analyze the agency’s fair housing 
law to determine whether it meets the 
criteria identified in § 115.204. 

(d) HUD shall review a request for in-
terim certification from a local agency 
located in a state with an interim cer-
tified or certified substantially equiva-
lent state agency. However, in the re-
quest for interim certification, the 
local agency must certify that the sub-
stantially equivalent state law does 
not prohibit the local agency from ad-
ministering and enforcing its own fair 
housing law within the locality. 

§ 115.203 Interim certification proce-
dures. 

(a) Upon receipt of a request for in-
terim certification filed under § 115.202, 
the Assistant Secretary may request 
further information necessary for a de-
termination to be made under this sec-
tion. The Assistant Secretary may con-
sider the relative priority given to fair 
housing administration, as compared 
to the agency’s other duties and re-
sponsibilities, as well as the compat-
ibility or potential conflict of fair 
housing objectives with these other du-
ties and responsibilities. 

(b) If the Assistant Secretary deter-
mines, after application of the criteria 
set forth in § 115.204, that the state or 
local law, on its face, provides sub-

stantive rights, procedures, remedies, 
and judicial review procedures for al-
leged discriminatory housing practices 
that are substantially equivalent to 
those provided in the Act, the Assist-
ant Secretary may offer to enter into 
an Agreement for the Interim Referral 
of Complaints and Other Utilization of 
Services (interim agreement). The in-
terim agreement will outline the pro-
cedures and authorities upon which the 
interim certification is based. 

(c) Such interim agreement, after it 
is signed by all appropriate signatories, 
will result in the agency receiving in-
terim certification. Appropriate sig-
natories include the Assistant Sec-
retary, the FHEO regional director, 
and the state or local official having 
principal responsibility for the admin-
istration of the state or local fair hous-
ing law. 

(d) Interim agreements shall be for a 
term of no more than three years. 

(e) All regulations, rules, directives, 
and/or opinions of the State Attorney 
General or the jurisdiction’s chief legal 
officer that are necessary for the law 
to be substantially equivalent on its 
face must be enacted and effective in 
order for the Assistant Secretary to 
offer the agency an interim agreement. 

(f) Interim certification required 
prior to certification. An agency is re-
quired to obtain interim certification 
prior to obtaining certification. 

§ 115.204 Criteria for adequacy of law. 
(a) In order for a determination to be 

made that a state or local fair housing 
agency administers a law, which, on its 
face, provides rights and remedies for 
alleged discriminatory housing prac-
tices that are substantially equivalent 
to those provided in the Act, the law 
must: 

(1) Provide for an administrative en-
forcement body to receive and process 
complaints and provide that: 

(i) Complaints must be in writing; 
(ii) Upon the filing of a complaint, 

the agency shall serve notice upon the 
complainant acknowledging the filing 
and advising the complainant of the 
time limits and choice of forums pro-
vided under the law; 

(iii) Upon the filing of a complaint, 
the agency shall promptly serve notice 
on the respondent or person charged 
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with the commission of a discrimina-
tory housing practice advising of his or 
her procedural rights and obligations 
under the statute or ordinance, to-
gether with a copy of the complaint; 

(iv) A respondent may file an answer 
to a complaint. 

(2) Delegate to the administrative en-
forcement body comprehensive author-
ity, including subpoena power, to in-
vestigate the allegations of com-
plaints, and power to conciliate com-
plaints, and require that: 

(i) The agency commences pro-
ceedings with respect to the complaint 
before the end of the 30th day after re-
ceipt of the complaint; 

(ii) The agency investigates the alle-
gations of the complaint and complete 
the investigation within the timeframe 
established by section 810(a)(1)(B)(iv) of 
the Act or comply with the notifica-
tion requirements of section 
810(a)(1)(C) of the Act; 

(iii) The agency make final adminis-
trative disposition of a complaint with-
in one year of the date of receipt of a 
complaint, unless it is impracticable to 
do so. If the agency is unable to do so, 
it shall notify the parties, in writing, 
of the reasons for not doing so; 

(iv) Any conciliation agreement aris-
ing out of conciliation efforts by the 
agency shall be an agreement between 
the respondent, the complainant, and 
the agency and shall require the ap-
proval of the agency; 

(v) Each conciliation agreement shall 
be made public, unless the complainant 
and respondent otherwise agree and the 
agency determines that disclosure is 
not required to further the purpose of 
the law. 

(3) Not place excessive burdens on the 
aggrieved person that might discourage 
the filing of complaints, such as: 

(i) A provision that a complaint must 
be filed within any period of time less 
than 180 days after an alleged discrimi-
natory practice has occurred or termi-
nated; 

(ii) Anti-testing provisions; 
(iii) Provisions that could subject an 

aggrieved person to costs, criminal 
penalties, or fees in connection with 
the filing of complaints. 

(4) Not contain exemptions that sub-
stantially reduce the coverage of hous-

ing accommodations as compared to 
section 803 of the Act. 

(5) Provide the same protections as 
those afforded by sections 804, 805, 806, 
and 818 of the Act, consistent with 
HUD’s implementing regulations found 
at 24 CFR part 100. 

(b) In addition to the factors de-
scribed in paragraph (a) of this section, 
the provisions of the state or local law 
must afford administrative and judicial 
protection and enforcement of the 
rights embodied in the law. 

(1) The agency must have the author-
ity to: 

(i) Grant or seek prompt judicial ac-
tion for appropriate temporary or pre-
liminary relief pending final disposi-
tion of a complaint, if such action is 
necessary to carry out the purposes of 
the law; 

(ii) Issue and seek enforceable sub-
poenas; 

(iii) Grant actual damages in an ad-
ministrative proceeding or provide ad-
judication in court at agency expense 
to allow the award of actual damages 
to an aggrieved person; 

(iv) Grant injunctive or other equi-
table relief, or be specifically author-
ized to seek such relief in a court of 
competent jurisdiction; 

(v) Provide an administrative pro-
ceeding in which a civil penalty may be 
assessed or provide adjudication in 
court, at agency expense, allowing the 
assessment of punitive damages 
against the respondent. 

(2) If an agency’s law offers an ad-
ministrative hearing, the agency must 
also provide parties an election option 
substantially equivalent to the elec-
tion provisions of section 812 of the 
Act. 

(3) Agency actions must be subject to 
judicial review upon application by any 
party aggrieved by a final agency 
order. 

(4) Judicial review of a final agency 
order must be in a court with authority 
to: 

(i) Grant to the petitioner, or to any 
other party, such temporary relief, re-
straining order, or other order as the 
court determines is just and proper; 

(ii) Affirm, modify, or set aside, in 
whole or in part, the order, or remand 
the order for further proceeding; and 
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(iii) Enforce the order to the extent 
that the order is affirmed or modified. 

(c) The requirement that the state or 
local law prohibit discrimination on 
the basis of familial status does not re-
quire that the state or local law limit 
the applicability of any reasonable 
local, state, or federal restrictions re-
garding the maximum number of occu-
pants permitted to occupy a dwelling. 

(d) The state or local law may assure 
that no prohibition of discrimination 
because of familial status applies to 
housing for older persons, as described 
in 24 CFR part 100, subpart E. 

(e) A determination of the adequacy 
of a state or local fair housing law ‘‘on 
its face’’ is intended to focus on the 
meaning and intent of the text of the 
law, as distinguished from the effec-
tiveness of its administration. Accord-
ingly, this determination is not limited 
to an analysis of the literal text of the 
law. Regulations, directives, rules of 
procedure, judicial decisions, or inter-
pretations of the fair housing law by 
competent authorities will be consid-
ered in making this determination. 

(f) A law will be found inadequate 
‘‘on its face’’ if it permits any of the 
agency’s decision-making authority to 
be contracted out or delegated to a 
non-governmental authority. For the 
purposes of this paragraph, ‘‘decision- 
making authority’’ includes but is not 
limited to: 

(1) Acceptance of a complaint; 
(2) Approval of a conciliation agree-

ment; 
(3) Dismissal of a complaint; 
(4) Any action specified in 

§ 115.204(a)(2)(iii) or (b)(1); and 
(5) Any decision-making regarding 

whether a particular matter will or 
will not be pursued. 

(g) The state or local law must pro-
vide for civil enforcement of the law by 
an aggrieved person by the commence-
ment of an action in an appropriate 
court at least one year after the occur-
rence or termination of an alleged dis-
criminatory housing practice. The 
court must be empowered to: 

(1) Award the plaintiff actual and pu-
nitive damages; 

(2) Grant as relief, as it deems appro-
priate, any temporary or permanent in-
junction, temporary restraining order 
or other order; and 

(3) Allow reasonable attorney’s fees 
and costs. 

(h) If a state or local law is different 
than the Act in a way that does not di-
minish coverage of the Act, including, 
but not limited to, the protection of 
additional prohibited bases, then the 
state or local law may still be found 
substantially equivalent. 

§ 115.205 Certification procedures. 

(a) Certification. (1) If the Assistant 
Secretary determines, after application 
of criteria set forth in §§ 115.204, 115.206, 
and this section, that the state or local 
law, both ‘‘on its face’’ and ‘‘in oper-
ation,’’ provides substantive rights, 
procedures, remedies, and judicial re-
view procedures for alleged discrimina-
tory housing practices that are sub-
stantially equivalent to those provided 
in the Act, the Assistant Secretary 
may enter into a Memorandum of Un-
derstanding (MOU) with the agency. 

(2) The MOU is a written agreement 
providing for the referral of complaints 
to the agency and for communication 
procedures between the agency and 
HUD that are adequate to permit the 
Assistant Secretary to monitor the 
agency’s continuing substantial 
equivalency certification. 

(3) The MOU, after it is signed by all 
appropriate signatories, may authorize 
an agency to be a certified agency for 
a period of not more than five years. 
Appropriate signatories include the As-
sistant Secretary, the FHEO regional 
director, and the authorized em-
ployee(s) of the agency. 

(b) In order to receive certification, 
during the 60 days prior to the expira-
tion of the agency’s interim agree-
ment, the agency must certify to the 
Assistant Secretary that the state or 
local fair housing law, ‘‘on its face,’’ 
continues to be substantially equiva-
lent to the Act (i.e., there have been no 
amendments to the state or local fair 
housing law, adoption of rules or proce-
dures concerning the fair housing law, 
or judicial or other authoritative inter-
pretations of the fair housing law that 
limit the effectiveness of the agency’s 
fair housing law). 
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§ 115.206 Performance assessments; 
Performance standards. 

(a) Frequency of on-site performance 
assessment during interim certification. 
The Assistant Secretary, through the 
appropriate FHEO regional office, may 
conduct an on-site performance assess-
ment not later than six months after 
the execution of the interim agree-
ment. An on-site performance assess-
ment may also be conducted during the 
six months immediately prior to the 
expiration of the interim agreement. 
HUD has the discretion to conduct ad-
ditional performance assessments dur-
ing the period of interim certification, 
as it deems necessary. 

(b) Frequency of on-site performance 
assessment during certification. During 
certification, the Assistant Secretary 
through the FHEO regional office, may 
conduct on-site performance assess-
ments every 24 months. HUD has the 
discretion to conduct additional per-
formance assessments during the pe-
riod of certification, as it deems nec-
essary. 

(c) In conducting the performance as-
sessment, the FHEO regional office 
shall determine whether the agency en-
gages in timely, comprehensive, and 
thorough fair housing complaint inves-
tigation, conciliation, and enforcement 
activities. In the performance assess-
ment report, the FHEO regional office 
may recommend to the Assistant Sec-
retary whether the agency should con-
tinue to be interim certified or cer-
tified. In conducting the performance 
assessment, the FHEO regional office 
shall also determine whether the agen-
cy is in compliance with the require-
ments for participation in the FHAP 
enumerated in §§ 115.307, 115.308, 115.309, 
115.310, and 115.311 of this part. In the 
performance assessment report, the 
FHEO regional office shall identify 
whether the agency meets the require-
ments of §§ 115.307, 115.308, 115.309, 
115.310, and 115.311 of this part, and, 
therefore, should continue receiving 
funding under the FHAP. 

(d) At a minimum, the performance 
assessment will consider the following 
to determine the effectiveness of an 
agency’s fair housing complaint proc-
essing, consistent with such guidance 
as may be issued by HUD: 

(1) The agency’s case processing pro-
cedures; 

(2) The thoroughness of the agency’s 
case processing; 

(3) A review of cause and no cause de-
terminations for quality of investiga-
tions and consistency with appropriate 
standards; 

(4) A review of conciliation agree-
ments and other settlements; 

(5) A review of the agency’s adminis-
trative closures; and 

(6) A review of the agency’s enforce-
ment procedures, including administra-
tive hearings and judicial proceedings. 

(e) Performance standards. HUD shall 
utilize the following performance 
standards while conducting perform-
ance assessments. If an agency does 
not meet one or more performance 
standard(s), HUD shall utilize the per-
formance deficiency procedures enu-
merated in § 115.210. 

(1) Performance Standard 1. Commence 
complaint proceedings, carry forward 
such proceedings, complete investiga-
tions, issue determinations, and make 
final administrative dispositions in a 
timely manner. To meet this standard, 
the performance assessment will con-
sider the timeliness of the agency’s ac-
tions with respect to its complaint 
processing, including, but not limited 
to: 

(i) Whether the agency began its 
processing of fair housing complaints 
within 30 days of receipt; 

(ii) Whether the agency completes 
the investigative activities with re-
spect to a complaint within 100 days 
from the date of receipt or, if it is im-
practicable to do so, notifies the par-
ties in writing of the reason(s) for the 
delay; 

(iii) Whether the agency makes a de-
termination of reasonable cause or no 
reasonable cause with respect to a 
complaint within 100 days from the 
date of receipt or, if it is impracticable 
to do so, notifies the parties in writing 
of the reason(s) for the delay; 

(iv) Whether the agency makes a 
final administrative disposition of a 
complaint within one year from the 
date of receipt or, if it is impracticable 
to do so, notifies the parties in writing 
of the reason(s) for the delay; and 

(v) Whether the agency completed 
the investigation of the complaint and 
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prepared a complete, final investiga-
tive report. 

(vi) When an agency is unable to 
complete investigative activities with 
respect to a complaint within 100 days, 
the agency must send written notifica-
tion to the parties, indicating the rea-
son(s) for the delay, within 110 days of 
the filing of the complaint. 

(2) Performance Standard 2. Adminis-
trative closures are utilized only in 
limited and appropriate circumstances. 
Administrative closures should be dis-
tinguished from a closure on the merits 
and may not be used instead of making 
a recommendation or determination of 
reasonable or no reasonable cause. 
HUD will provide further guidance to 
interim and certified agencies on the 
appropriate circumstances for adminis-
trative closures. 

(3) Performance Standard 3. During the 
period beginning with the filing of a 
complaint and ending with filing of a 
charge or dismissal, the agency will, to 
the extent feasible, attempt to concil-
iate the complaint. After a charge has 
been issued, the agency will, to the ex-
tent feasible, continue to attempt set-
tlement until a hearing or a judicial 
proceeding has begun. 

(4) Performance Standard 4. The agen-
cy conducts compliance reviews of set-
tlements, conciliation agreements, and 
orders resolving discriminatory hous-
ing practices. The performance assess-
ment shall include, but not be limited 
to: 

(i) An assessment of the agency’s pro-
cedures for conducting compliance re-
views; and 

(ii) Terms and conditions of agree-
ments and orders issued. 

(5) Performance Standard 5. The agen-
cy must consistently and affirmatively 
seek and obtain the type of relief de-
signed to prevent recurrences of dis-
criminatory practices. The perform-
ance assessment shall include, but not 
be limited to: 

(i) An assessment of the agency’s use 
of its authority to seek actual dam-
ages, as appropriate; 

(ii) An assessment of the agency’s use 
of its authority to seek and assess civil 
penalties or punitive damages, as ap-
propriate; 

(iii) An assessment of the types of re-
lief sought by the agency with consid-

eration for the inclusion of affirmative 
provisions designed to protect the pub-
lic interest; 

(iv) A review of all types of relief ob-
tained; 

(v) A review of the adequacy of the 
relief sought and obtained in light of 
the issues raised by the complaint; 

(vi) The number of complaints closed 
with relief and the number closed with-
out relief; 

(vii) The number of complaints that 
proceed to administrative hearing and 
the result; and 

(viii) The number of complaints that 
proceed to judicial proceedings and the 
result. 

(6) Performance Standard 6. The agen-
cy must consistently and affirmatively 
seek to eliminate all prohibited prac-
tices under its fair housing law. An as-
sessment under this standard will in-
clude, but not be limited to, an identi-
fication of the education and outreach 
efforts of the agency. 

(7) Performance Standard 7. The agen-
cy must demonstrate that it receives 
and processes a reasonable number of 
complaints cognizable under both the 
federal Fair Housing Act and the agen-
cy’s fair housing statute or ordinance. 
The reasonable number will be deter-
mined by HUD and based on all rel-
evant circumstances including, but not 
limited to, the population of the juris-
diction that the agency serves, the 
length of time that the agency has par-
ticipated in the FHAP, and the number 
of complaints that the agency has re-
ceived and processed in the past. If an 
agency fails to receive and process a 
reasonable number of complaints dur-
ing a year of FHAP participation, 
given education and outreach efforts 
conducted and receipts of complaints, 
then the FHEO regional director may 
offer the agency a Performance Im-
provement Plan (PIP), as described in 
§ 115.210(a)(2). The PIP will set forth the 
number of complaints the agency must 
process during subsequent years of 
FHAP participation. After issuing the 
PIP, the FHEO regional office will pro-
vide the agency with technical assist-
ance on ways to increase awareness of 
fair housing rights and responsibilities 
in the jurisdiction. 
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(8) Performance Standard 8. The agen-
cy must report to HUD on the final sta-
tus of all dual-filed complaints where a 
determination of reasonable cause was 
made. The report must identify, at a 
minimum, how complaints were re-
solved (e.g., settlement, judicial pro-
ceedings, or administrative hearing), 
when they were resolved, the forum in 
which they were resolved, and types 
and amounts of relief obtained. 

(9) Performance Standard 9. The agen-
cy must conform its performance to 
the provisions of any written agree-
ments executed by the agency and the 
Department related to substantial 
equivalency certification, including, 
but not limited to, the interim agree-
ment or MOU. 

§ 115.207 Consequences of interim cer-
tification and certification. 

(a) Whenever a complaint received by 
the Assistant Secretary alleges viola-
tions of a fair housing law adminis-
tered by an agency that has been in-
terim certified or certified as substan-
tially equivalent, the complaint will be 
referred to the agency, and no further 
action shall be taken by the Assistant 
Secretary with respect to such com-
plaint except as provided for by the 
Act, this part, 24 CFR part 103, subpart 
C, and any written agreements exe-
cuted by the Agency and the Assistant 
Secretary. HUD shall make referrals to 
interim certified and certified local 
agencies in accordance with this sec-
tion even when the local agency is lo-
cated in a state with an interim cer-
tified or certified state agency. 

(b) If HUD determines that a com-
plaint has not been processed in a 
timely manner in accordance with the 
performance standards set forth in 
§ 115.206, HUD may reactivate the com-
plaint, conduct its own investigation 
and conciliation efforts, and make a 
determination consistent with 24 CFR 
part 103. 

(c) Notwithstanding paragraph (a) of 
this section, whenever the Assistant 
Secretary has reason to believe that a 
complaint demonstrates a basis for the 
commencement of proceedings against 
any respondent under section 814(a) of 
the Act or for proceedings by any gov-
ernmental licensing or supervisory au-
thorities, the Assistant Secretary shall 

transmit the information upon which 
such belief is based to the Attorney 
General, federal financial regulatory 
agencies, other federal agencies, or 
other appropriate governmental licens-
ing or supervisory authorities. 

§ 115.208 Procedures for renewal of 
certification. 

(a) If the Assistant Secretary affirm-
atively concludes that the agency’s law 
and performance have complied with 
the requirements of this part in each of 
the five years of certification, the As-
sistant Secretary may renew the cer-
tification of the agency. 

(b) In determining whether to renew 
the certification of an agency, the As-
sistant Secretary’s review may include, 
but is not limited to: 

(1) Performance assessments of the 
agency conducted by the Department 
during the five years of certification; 

(2) The agency’s own certification 
that the state or local fair housing law 
continues to be substantially equiva-
lent both ‘‘on its face’’ and ‘‘in oper-
ation;’’ (i.e., there have been no amend-
ments to the state or local fair housing 
law, adoption of rules or procedures 
concerning the fair housing law, or ju-
dicial or other authoritative interpre-
tations of the fair housing law that 
limit the effectiveness of the agency’s 
fair housing law); and 

(3) Any and all public comments re-
garding the relevant state and local 
laws and the performance of the agency 
in enforcing the law. 

(c) If the Assistant Secretary decides 
to renew an agency’s certification, the 
Assistant Secretary will offer the agen-
cy either a new MOU or an Addendum 
to the Memorandum of Understanding 
(addendum). The new MOU or adden-
dum will extend and update the MOU 
between HUD and the agency. 

(d) The new MOU or addendum, when 
signed by all appropriate signatories, 
will result in the agency’s certification 
being renewed for five years from the 
date on which the previous MOU was to 
expire. Appropriate signatories include 
the Assistant Secretary, the FHEO re-
gional director, and the authorized em-
ployee(s) of the agency. 

(e) The provisions of this section may 
be applied to an agency that has an ex-
pired MOU or an expired addendum. 
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§ 115.209 Technical assistance. 

(a) The Assistant Secretary, through 
the FHEO regional office, may provide 
technical assistance to the interim and 
certified agencies at any time. The 
agency may request such technical as-
sistance or the FHEO regional office 
may determine the necessity for tech-
nical assistance and require the agen-
cy’s cooperation and participation. 

(b) The Assistant Secretary, through 
FHEO headquarters or regional staff, 
will require that the agency partici-
pate in training conferences and semi-
nars that will enhance the agency’s 
ability to process complaints alleging 
discriminatory housing practices. 

§ 115.210 Performance deficiency pro-
cedures; Suspension; Withdrawal. 

(a) HUD may utilize the following 
performance deficiency procedures if it 
determines at any time that the agen-
cy does not meet one or more of the 
performance standards enumerated in 
§ 115.206. The performance deficiency 
procedures may be applied to agencies 
with either interim certification or 
certification. If an agency fails to meet 
performance standard 7, HUD may by-
pass the technical assistance perform-
ance deficiency procedure and proceed 
to the PIP. 

(1) Technical assistance. After discov-
ering the deficiency, the FHEO re-
gional office should immediately in-
form the agency and provide the agen-
cy with technical assistance. 

(2) Performance improvement plan. If, 
following technical assistance, the 
agency does not bring its performance 
into compliance with § 115.206 within a 
time period identified by the FHEO re-
gional director, the FHEO regional di-
rector may offer the agency a PIP. 

(i) The PIP will outline the agency’s 
performance deficiencies, identify the 
necessary corrective actions, and in-
clude a timetable for completion. 

(ii) If the agency receives a PIP, 
funding under the FHAP may be sus-
pended for the duration of the PIP. 

(iii) Once the agency has imple-
mented the corrective actions to elimi-
nate the deficiencies, and such correc-
tive actions are accepted by the FHEO 
regional director, funding may be re-
stored. 

(iv) The FHEO regional office may 
provide the agency with technical as-
sistance during the period of the PIP, if 
appropriate. 

(b) Suspension. If the agency does not 
agree to implement the PIP or does not 
implement the corrective actions iden-
tified in the PIP within the time allot-
ted, then the FHEO regional director 
may suspend the agency’s interim cer-
tification or certification. 

(1) The FHEO regional director shall 
notify the agency in writing of the spe-
cific reasons for the suspension and 
provide the agency with an oppor-
tunity to respond within 30 days. 

(2) Suspension shall not exceed 180 
days. 

(3) During the period of suspension, 
HUD will not refer complaints to the 
agency. 

(4) If an agency is suspended, the 
FHEO regional office may elect not to 
provide funding under the FHAP to the 
agency during the period of suspension, 
unless and until the Assistant Sec-
retary determines that the agency is 
fully in compliance with § 115.206. 

(5) HUD may provide the agency with 
technical assistance during the period 
of suspension, if appropriate. 

(6) No more than 60 days prior to the 
end of suspension, the FHEO regional 
office shall conduct a performance as-
sessment of the agency. 

(c) Withdrawal. If, following the per-
formance assessment conducted at the 
end of suspension, the Assistant Sec-
retary determines that the agency has 
not corrected the deficiencies, the As-
sistant Secretary may propose to with-
draw the interim certification or cer-
tification of the agency. 

(1) The Assistant Secretary shall pro-
ceed with withdrawal, unless the agen-
cy provides information or documenta-
tion that establishes that the agency’s 
administration of its law meets all of 
the substantial equivalency certifi-
cation criteria set forth in 24 CFR part 
115. 

(2) The Assistant Secretary shall in-
form the agency in writing of the rea-
sons for the withdrawal. 

(3) During any period after which the 
Assistant Secretary proposes with-
drawal, until such time as the agency 
establishes that administration of its 
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law meets all of the substantial equiva-
lency certification criteria set forth in 
24 CFR part 115, the agency shall be in-
eligible for funding under the FHAP. 

§ 115.211 Changes limiting effective-
ness of agency’s law; Corrective ac-
tions; Suspension; Withdrawal; Con-
sequences of repeal; Changes not 
limiting effectiveness. 

(a) Changes limiting effectiveness of 
agency’s law. (1) If a state or local fair 
housing law that HUD has previously 
deemed substantially equivalent to the 
Act is amended; or rules or procedures 
concerning the fair housing law are 
adopted; or judicial or other authori-
tative interpretations of the fair hous-
ing law are issued, the interim-cer-
tified or certified agency must inform 
the Assistant Secretary of such amend-
ment, adoption, or interpretation with-
in 60 days of its discovery. 

(2) The requirements of this section 
shall apply equally to the amendment, 
adoption, or interpretation of any re-
lated law that bears on any aspect of 
the effectiveness of the agency’s fair 
housing law. 

(3) The Assistant Secretary may con-
duct a review to determine if the 
amendment, adoption, or interpreta-
tion limits the effectiveness of the in-
terim agency’s fair housing law. 

(b) Corrective actions. (1) If the review 
indicates that the agency’s law no 
longer meets the criteria identified in 
§ 115.204, the Assistant Secretary will 
so notify the agency in writing. Fol-
lowing notification, HUD may take ap-
propriate actions, including, but not 
limited to, any or all of the following: 

(i) Declining to refer some or all 
complaints to the agency unless and 
until the fair housing law meets the 
criteria identified in § 115.204; 

(ii) Electing not to provide payment 
for complaints processed by the agency 
unless and until the fair housing law 
meets the criteria identified in § 115.204; 

(iii) Providing technical assistance 
and/or guidance to the agency to assist 
the agency in curing deficiencies in its 
fair housing law. 

(2) Suspension based on changes in the 
law. If the corrective actions identified 
in paragraph (b)(1)(i) through (iii) of 
this section fail to bring the state or 
local fair housing law back into com-
pliance with the criteria identified in 

§ 115.204 within the timeframe identi-
fied in HUD’s notification to the agen-
cy, the Assistant Secretary may sus-
pend the agency’s interim certification 
or certification based on changes in the 
law or a related law. 

(i) The Assistant Secretary will no-
tify the agency in writing of the spe-
cific reasons for the suspension and 
provide the agency with an oppor-
tunity to respond within 30 days. 

(ii) During the period of suspension, 
the Assistant Secretary has the discre-
tion to not refer some or all complaints 
to the agency unless and until the 
agency’s law meets the criteria identi-
fied in § 115.204. 

(iii) During suspension, HUD may 
elect not to provide payment for com-
plaints processed unless and until the 
agency’s law meets the criteria identi-
fied in § 115.204. 

(iv) During the period of suspension, 
if the fair housing law is brought back 
into compliance with the criteria iden-
tified in § 115.204, and the Assistant 
Secretary determines that the fair 
housing law remains substantially 
equivalent to the Act, the Assistant 
Secretary will rescind the suspension 
and reinstate the agency’s interim cer-
tification or certification. 

(3) Withdrawal based on changes in the 
law. If the Assistant Secretary deter-
mines that the agency has not brought 
its law back into compliance with the 
criteria identified in § 115.204 during the 
period of suspension, the Assistant Sec-
retary may propose to withdraw the 
agency’s interim certification or cer-
tification. 

(i) The Assistant Secretary will pro-
ceed with withdrawal unless the agen-
cy provides information or documenta-
tion that establishes that the agency’s 
current law meets the criteria of sub-
stantial equivalency certification iden-
tified in § 115.204. 

(ii) The Assistant Secretary will in-
form the agency in writing of the rea-
sons for the withdrawal. 

(c)(1) If, following notification from 
HUD that its fair housing law no longer 
meets the criteria identified in § 115.204, 
an interim-certified or certified agency 
unequivocally expresses to HUD that 
its fair housing law will not be brought 
back into compliance, the Assistant 
Secretary may forgo suspension and 
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proceed directly to withdrawal of the 
agency’s interim certification or cer-
tification. 

(2) During any period after which the 
Assistant Secretary proposes with-
drawal, until such time as the agency 
establishes that administration of its 
law meets all of the substantial equiva-
lency certification criteria set forth in 
24 CFR part 115, the agency shall be in-
eligible for funding under the FHAP. 

(d) Consequences of repeal. If a state 
or local fair housing law that HUD has 
previously deemed substantially equiv-
alent to the Act is repealed, in whole 
or in part, or a related law that bears 
on any aspect of the effectiveness of 
the agency’s fair housing law is re-
pealed, in whole or in part, the Assist-
ant Secretary may immediately with-
draw the agency’s interim certification 
or certification. 

(e) Changes not limiting effectiveness. 
Nothing in this section is meant to 
limit the Assistant Secretary’s author-
ity to determine that a change to a fair 
housing law does not jeopardize the 
substantial equivalency interim cer-
tification or certification of an agency. 

(1) Under such circumstances, the As-
sistant Secretary may proceed in main-
taining the existing relationship with 
the agency, as set forth in the interim 
agreement or MOU. 

(2) Alternatively, the Assistant Sec-
retary may decide not to refer certain 
types of complaints to the agency. The 
Assistant Secretary may elect not to 
provide payment for these complaints 
and may require the agency to refer 
such complaints to the Department for 
investigation, conciliation, and en-
forcement activities. 

(3) When the Assistant Secretary de-
termines that a change to a fair hous-
ing law does not jeopardize an agency’s 
substantial equivalency certification, 
the Assistant Secretary need not pro-
ceed to suspension or withdrawal if the 
change is not reversed. 

§ 115.212 Request after withdrawal. 

(a) An agency that has had its in-
terim certification or certification 
withdrawn, either voluntarily or by the 
Department, may request substantial 
equivalency interim certification or 
certification. 

(b) The request shall be filed in ac-
cordance with § 115.202. 

(c) The Assistant Secretary shall de-
termine whether the state or local law, 
on its face, provides substantive rights, 
procedures, remedies, and judicial re-
view procedures for alleged discrimina-
tory housing practices that are sub-
stantially equivalent to those provided 
in the federal Fair Housing Act. To 
meet this standard, the state or local 
law must meet the criteria enumerated 
in § 115.204. 

(d) Additionally, if the agency had 
documented performance deficiencies 
that contributed to the past with-
drawal, then the Department shall con-
sider the agency’s performance and any 
steps the agency has taken to correct 
performance deficiencies and to pre-
vent them from recurring in deter-
mining whether to grant interim cer-
tification or certification. The review 
of the agency’s performance shall in-
clude HUD conducting a performance 
assessment in accordance with § 115.206. 

Subpart C—Fair Housing 
Assistance Program 

§ 115.300 Purpose. 
The purpose of the Fair Housing As-

sistance Program (FHAP) is to provide 
assistance and reimbursement to state 
and local fair housing enforcement 
agencies. The intent of this funding 
program is to build a coordinated 
intergovernmental enforcement effort 
to further fair housing and to encour-
age the agencies to assume a greater 
share of the responsibility for the ad-
ministration and enforcement of fair 
housing laws. 

The financial assistance is designed 
to provide support for: 

(a) The processing of dual-filed com-
plaints; 

(b) Training under the Fair Housing 
Act and the agencies’ fair housing law; 

(c) The provision of technical assist-
ance; 

(d) The creation and maintenance of 
data and information systems; and 

(e) The development and enhance-
ment of fair housing education and 
outreach projects, special fair housing 
enforcement efforts, fair housing part-
nership initiatives, and other fair hous-
ing projects. 
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§ 115.301 Agency eligibility criteria; 
Funding availability. 

An agency with certification or in-
terim certification under subpart B of 
this part, and which has entered into a 
MOU or interim agreement, is eligible 
to participate in the FHAP. All FHAP 
funding is subject to congressional ap-
propriation. 

§ 115.302 Capacity building funds. 
(a) Capacity building (CB) funds are 

funds that HUD may provide to an 
agency with interim certification. 

(b) CB funds will be provided in a 
fixed annual amount to be utilized for 
the eligible activities established pur-
suant to § 115.303. When the fixed an-
nual amount will not adequately com-
pensate an agency in its first year of 
participation in the FHAP due to the 
large number of fair housing com-
plaints that the agency reasonably an-
ticipates processing, HUD may provide 
the agency with additional funds. 

(c) HUD may provide CB funds during 
an agency’s first three years of partici-
pation in the FHAP. However, in the 
second and third year of the agency’s 
participation in the FHAP, HUD has 
the option to permit the agency to re-
ceive contribution funds under § 115.304, 
instead of CB funds. 

(d) In order to receive CB funding, 
agencies must submit a statement of 
work prior to the signing of the cooper-
ative agreement. The statement of 
work must identify: 

(1) The objectives and activities to be 
carried out with the CB funds received; 

(2) A plan for training all of the agen-
cy’s employees involved in the admin-
istration of the agency’s fair housing 
law; 

(3) A statement of the agency’s inten-
tion to participate in HUD-sponsored 
training in accordance with the train-
ing requirements set out in the cooper-
ative agreement; 

(4) A description of the agency’s com-
plaint processing data and information 
system, or, alternatively, whether the 
agency plans to use CB funds to pur-
chase and install a data system; 

(5) A description of any other fair 
housing activities that the agency will 
undertake with its CB funds. All such 
activities must address matters affect-
ing fair housing enforcement that are 

cognizable under the Fair Housing Act. 
Any activities that do not address the 
implementation of the agency’s fair 
housing law, and that are therefore not 
cognizable under the Fair Housing Act, 
will be disapproved. 

§ 115.303 Eligible activities for capac-
ity building funds. 

The primary purposes of capacity- 
building funding are to provide for 
complaint activities and to support ac-
tivities that produce increased aware-
ness of fair housing rights and rem-
edies. All such activities must support 
the agency’s administration and en-
forcement of its fair housing law and 
address matters affecting fair housing 
that are cognizable under the Fair 
Housing Act. 

§ 115.304 Agencies eligible for con-
tributions funds. 

(a) An agency that has received CB 
funds for one to three consecutive 
years may be eligible for contributions 
funding. Contributions funding consists 
of five categories: 

(1) Complaint processing (CP) funds; 
(2) Special enforcement effort (SEE) 

funds (see § 115.305); 
(3) Training funds (see § 115.306); 
(4) Administrative cost (AC) funds; 

and 
(5) Partnership (P) funds. 
(b) CP funds. (1) Agencies receiving 

CP funds will receive such support 
based solely on the number of com-
plaints processed by the agency and ac-
cepted for payment by the FHEO re-
gional director during a consecutive, 
specifically identified, 12-month period. 
The 12-month period will be identified 
in the cooperative agreement between 
HUD and the agency. The FHEO re-
gional office shall determine whether 
or not cases are acceptably processed 
based on requirements enumerated in 
the cooperative agreement and its at-
tachments/appendices, performance 
standards set forth in 24 CFR 115.206, 
and provisions of the interim agree-
ment or MOU. 

(2) The amount of funding to agencies 
that are new to contributions funding 
will be based on the number of com-
plaints acceptably processed by the 
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agency during the specifically identi-
fied 12-month period preceding the 
signing of the cooperative agreement. 

(c) AC funds. (1) Agencies that ac-
ceptably process 100 or more cases will 
receive no less than 10 percent of the 
agency’s total FHAP payment amount 
for the preceding year, in addition to 
CP funds, contingent on fiscal year ap-
propriations. Agencies that acceptably 
process fewer than 100 cases will re-
ceive a flat rate, contingent on fiscal 
year appropriations. 

(2) Agencies will be required to pro-
vide HUD with a statement of how they 
intend to use the AC funds. HUD may 
require that some or all AC funding be 
directed to activities designed to cre-
ate, modify, or improve local, regional, 
or national information systems con-
cerning fair housing matters (including 
the purchase of state-of-the-art com-
puter systems, obtaining and maintain-
ing Internet access, etc.). 

(d) P funds. The purpose of P funds is 
for an agency participating in the 
FHAP to utilize the services of individ-
uals and/or public, private, for-profit, 
or not-for-profit organizations that 
have expertise needed to effectively 
carry out the provisions of the agen-
cy’s fair housing law. P funds are fixed 
amounts and shall be allocated based 
on the FHAP appropriation. Agencies 
must consult with the CAO and GTR in 
identifying appropriate usage of P 
funds for the geographical area that 
the agency services. Some examples of 
proper P fund usage include, but are 
not limited to: 

(1) Contracting with qualified organi-
zations to conduct fair housing testing 
in appropriate cases; 

(2) Hiring experienced, temporary 
staff to assist in the investigation of 
complex or aged cases; 

(3) Partnering with grassroots, faith- 
based or other community-based orga-
nizations to conduct education and 
outreach to people of different back-
grounds on how to live together peace-
fully in the same housing complex, 
neighborhood, or community; 

(4) Contracting with individuals out-
side the agency who have special exper-
tise needed for the investigation of fair 
housing cases (e.g., architects for de-
sign and construction cases or qualified 
individuals from colleges and univer-

sities for the development of data and 
statistical analyses). 

§ 115.305 Special enforcement effort 
(SEE) funds. 

(a) SEE funds are funds that HUD 
may provide to an agency to enhance 
enforcement activities of the agency’s 
fair housing law. SEE funds will be a 
maximum of 20 percent of the agency’s 
total FHAP cooperative agreement for 
the previous contract year, based on 
approval of eligible activity or activi-
ties, and contingent upon the appro-
priation of funds. All agencies receiv-
ing contributions funds are eligible to 
receive SEE funds if they meet three of 
the six criteria set out in paragraphs 
(a)(1) through (a)(6) of this section: 

(1) The agency enforced a subpoena 
or made use of its prompt judicial ac-
tion authority within the past year; 

(2) The agency has held at least one 
administrative hearing or has had at 
least one case on a court’s docket for 
civil proceedings during the past year; 

(3) At least ten percent of the agen-
cy’s fair housing caseload resulted in 
written conciliation agreements pro-
viding monetary relief for the com-
plainant as well as remedial action, 
monitoring, reporting, and public in-
terest relief provisions; 

(4) The agency has had in the most 
recent three years, or is currently en-
gaged in, at least one major fair hous-
ing systemic investigation requiring an 
exceptional amount of funds expendi-
ture; 

(5) The agency’s administration of its 
fair housing law received meritorious 
mention for its fair housing complaint 
processing or other fair housing activi-
ties that were innovative. The meri-
torious mention criterion may be met 
by an agency’s successful fair housing 
work being identified and/or published 
by a reputable source. Examples of 
meritorious mention include, but are 
not limited to: 

(i) An article in a minority news-
paper or a newspaper of general cir-
culation that identifies the agency’s 
role in the successful resolution of a 
housing discrimination complaint; 

(ii) A letter from a sponsoring orga-
nization of a fair housing conference or 
symposium that identifies the agency’s 
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successful participation and presen-
tation at the conference or symposium; 

(iii) A letter of praise, proclamation, 
or other formal documentation from 
the mayor, county executive, or gov-
ernor recognizing the fair housing 
achievement of the agency. 

(6) The agency has completed the in-
vestigation of at least 10 fair housing 
complaints during the previous funding 
year. 

(b) Regardless of whether an agency 
meets the eligibility criteria set forth 
in paragraph (a) of this section, an 
agency is ineligible for SEE funds if: 

(1) Twenty percent or more of an 
agency’s fair housing complaints result 
in administrative closures; or 

(2) The agency is currently on a PIP, 
or its interim certification or certifi-
cation has been suspended during the 
federal fiscal year in which SEE funds 
are sought. 

(c) SEE funding amounts are subject 
to the FHAP appropriation by Congress 
and will be described in writing in the 
cooperative agreements annually. HUD 
will periodically publish a list of ac-
tivities eligible for SEE funding in the 
FEDERAL REGISTER. 

§ 115.306 Training funds. 
(a) All agencies, including agencies 

that receive CB funds, are eligible to 
receive training funds. Training funds 
are fixed amounts based on the number 
of agency employees to be trained. 
Training funds shall be allocated based 
on the FHAP appropriation. Training 
funds may be used only for HUD-ap-
proved or HUD-sponsored training. 
Agency-initiated training or other for-
malized training may be included in 
this category. However, such training 
must first be approved by the CAO and 
the GTR. Specifics on the amount of 
training funds that an agency will re-
ceive and, if applicable, amounts that 
may be deducted, will be set out in the 
cooperative agreement each year. 

(b) Each agency must send staff to 
mandatory FHAP training sponsored 
by HUD, including, but not necessarily 
limited to, the National Fair Housing 
Training Academy and the National 
Fair Housing Policy Conference. If the 
agency does not participate in manda-
tory HUD-approved and HUD-sponsored 
training, training funds will be de-

ducted from the agency’s overall train-
ing amount. All staff of the agency re-
sponsible for the administration and 
enforcement of the fair housing law 
must participate in HUD-approved or 
HUD-sponsored training each year. 

§ 115.307 Requirements for participa-
tion in the FHAP; Corrective and 
remedial action for failing to com-
ply with requirements. 

(a) Agencies that participate in the 
FHAP must meet the requirements 
enumerated in this section. The FHEO 
regional office shall review the agen-
cy’s compliance with the requirements 
of this section when it conducts on-site 
performance assessments in accordance 
with § 115.206. The requirements for 
participation in the FHAP are as fol-
lows: 

(1) The agency must conform to all 
reporting and record maintenance re-
quirements set forth in § 115.308, as well 
as any additional reporting and record 
maintenance requirements identified 
by the Assistant Secretary. 

(2) The agency must agree to on-site 
technical assistance and guidance and 
implementation of corrective actions 
set out by the Department in response 
to deficiencies found during the tech-
nical assistance or performance assess-
ment evaluations of the agency’s oper-
ations. 

(3) The agency must use the Depart-
ment’s official complaint data informa-
tion system and must input all rel-
evant data and information into the 
system in a timely manner. 

(4) The agency must agree to imple-
ment and adhere to policies and proce-
dures (as the agency’s laws allow) pro-
vided to the agency by the Assistant 
Secretary, including, but not limited 
to, guidance on investigative tech-
niques, case file preparation and orga-
nization, and implementation of data 
elements for complaint tracking. 

(5) If an agency that participates in 
the FHAP enforces antidiscrimination 
laws other than a fair housing law 
(e.g., administration of a fair employ-
ment law), the agency must annually 
provide a certification to HUD stating 
that it spends at least 20 percent of its 
total annual budget on fair housing ac-
tivities. The term ‘‘total annual budg-
et,’’ as used in this subsection, means 
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the entire budget assigned by the juris-
diction to the agency for enforcing and 
administering antidiscrimination laws, 
but does not include FHAP funds. 

(6) The agency may not co-mingle 
FHAP funds with other funds. FHAP 
funds must be segregated from the 
agency’s and the state or local govern-
ment’s other funds and must be used 
for the purpose that HUD provided the 
funds. 

(7) An agency may not unilaterally 
reduce the level of financial resources 
currently committed to fair housing 
activities (budget and staff reductions 
or other actions outside the control of 
the agency will not, alone, result in a 
negative determination for the agen-
cy’s participation in the FHAP). 

(8) The agency must comply with the 
provisions, certifications, and assur-
ances required in any and all written 
agreements executed by the agency and 
the Department related to participa-
tion in the FHAP, including, but not 
limited to, the cooperative agreement. 

(9) The agency must draw down its 
funds in a timely manner. 

(10) The agency must be audited and 
receive copies of the audit reports in 
accordance with applicable rules and 
regulations of the state and local gov-
ernment in which it is located. 

(11) The agency must participate in 
all required training, as described in 
§ 115.306(b). 

(12) If the agency subcontracts any 
activity for which the subcontractor 
will receive FHAP funds, the agency 
must conform to the subcontracting re-
quirements of § 115.309. 

(13) If the agency receives a com-
plaint that may implicate the First 
Amendment of the United States Con-
stitution, then the agency must con-
form to the requirements of § 115.310. 

(14) If the agency utilizes FHAP 
funds to conduct fair housing testing, 
then the agency must conform to the 
requirements of § 115.311. 

(b) Corrective and remedial action for 
failing to comply with requirements. The 
agency’s refusal to provide informa-
tion, assist in implementation, or 
carry out the requirements of this sec-
tion may result in the denial or inter-
ruption of its receipt of FHAP funds. 
Prior to denying or interrupting an 
agency’s receipt of FHAP funds, HUD 

will put the agency on notice of its in-
tent to deny or interrupt. HUD will 
identify its rationale for the denial or 
interruption and provide the agency 
with an opportunity to respond within 
a reasonable period of time. If, within 
the time period requested, the agency 
does not provide information or docu-
mentation indicating that the require-
ment(s) enumerated in this section is/ 
are met, HUD may proceed with the de-
nial or interruption of FHAP funds. If, 
at any time following the denial or 
interruption, HUD learns that the 
agency meets the requirements enu-
merated in this section, HUD may opt 
to reinstate the agency’s receipt of 
FHAP funds. 

§ 115.308 Reporting and recordkeeping 
requirements. 

(a) The agency shall establish and 
maintain records demonstrating: 

(1) Its financial administration of 
FHAP funds; and 

(2) Its performance under the FHAP. 
(b) The agency will provide to the 

FHEO regional director reports main-
tained pursuant to paragraph (a) of 
this section. The agency will provide 
reports to the FHEO regional director 
in accordance with the frequency and 
content requirements identified in the 
cooperative agreement. In addition, 
the agency will provide reports on the 
final status of complaints following 
reasonable cause findings, in accord-
ance with Performance Standard 8 
identified in § 115.206. 

(c) The agency will permit reasonable 
public access to its records consistent 
with the jurisdiction’s requirements 
for release of information. Documents 
relevant to the agency’s participation 
in the FHAP must be made available at 
the agency’s office during normal 
working hours (except that documents 
with respect to ongoing fair housing 
complaint investigations are exempt 
from public review consistent with fed-
eral and/or state law). 

(d) The Secretary, Inspector General 
of HUD, and the Comptroller General 
of the United States or any of their 
duly authorized representatives shall 
have access to all pertinent books, ac-
counts, reports, files, and other pay-
ments for surveys, audits, examina-
tions, excerpts, and transcripts as they 
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relate to the agency’s participation in 
FHAP. 

(e) All files will be kept in such fash-
ion as to permit audits under applica-
ble Office of Management and Budget 
circulars, procurement regulations and 
guidelines, and the Single Audit re-
quirements for state and local agen-
cies. 

§ 115.309 Subcontracting under the 
FHAP. 

If an agency subcontracts to a public 
or private organization any activity for 
which the organization will receive 
FHAP funds, the agency must ensure 
and certify in writing that the organi-
zation is: 

(a) Using services, facilities, and 
electronic information technologies 
that are accessible in accordance with 
the Americans with Disability Act 
(ADA) (42 U.S.C. 12101), Section 504 of 
the 1973 Rehabilitation Act (29 U.S.C. 
701), and Section 508(a)(1) of the Reha-
bilitation Act amendments of 1998; 

(b) Complying with the standards of 
Section 3 of the Housing and Urban De-
velopment Act of 1968 (42 U.S.C. 1441); 

(c) Affirmatively furthering fair 
housing in the provision of housing and 
housing-related services; and 

(d) Not presently debarred, sus-
pended, proposed for debarment, de-
clared ineligible, or voluntarily ex-
cluded from covered transactions by 
any federal debarment or agency. 

§ 115.310 FHAP and the First Amend-
ment. 

None of the funding made available 
under the FHAP may be used to inves-
tigate or prosecute any activity en-
gaged in by one or more persons, in-
cluding the filing or maintaining of a 
non-frivolous legal action, that may be 
protected by the First Amendment of 
the United States Constitution. HUD 
guidance is available that sets forth 
the procedures HUD will follow when it 
is asked to accept and dual-file a case 
that may implicate the First Amend-
ment of the United States Constitu-
tion. 

§ 115.311 Testing. 
The following requirements apply to 

testing activities funded under the 
FHAP: 

(a) The testing must be done in ac-
cordance with a HUD-approved testing 
methodology; 

(b) Testers must not have prior fel-
ony convictions or convictions of any 
crimes involving fraud or perjury. 

(c) Testers must receive training or 
be experienced in testing procedures 
and techniques. 

(d) Testers and the organizations 
conducting tests, and the employees 
and agents of these organizations may 
not: 

(1) Have an economic interest in the 
outcome of the test, without prejudice 
to the right of any person or entity to 
recover damages for any cognizable in-
jury; 

(2) Be a relative or acquaintance of 
any party in a case; 

(3) Have had any employment or 
other affiliation, within five years, 
with the person or organization to be 
tested; or 

(4) Be a competitor of the person or 
organization to be tested in the listing, 
rental, sale, or financing of real estate. 

PART 121—COLLECTION OF DATA 

Sec. 
121.1 Purpose. 
121.2 Furnishing of data by program partici-

pation. 

AUTHORITY: Title VIII, Civil Rights Act of 
1968 (42 U.S.C. 3600–3620); E.O. 11063, 27 FR 
11527; sec. 602, Civil Rights Act of 1964 (42 
U.S.C. 2000d–1); sec. 562, Housing and Commu-
nity Development Act of 1987 (42 U.S.C. 
3608a); sec. 2, National Housing Act, 12 U.S.C. 
1703; sec. 7(d), Department of Housing and 
Urban Development Act, 42 U.S.C. 3535(d). 

SOURCE: 54 FR 3317, Jan. 23, 1989, unless 
otherwise noted. 

§ 121.1 Purpose. 
The purpose of this part is to enable 

the Secretary of Housing and Urban 
Development to carry out his or her re-
sponsibilities under the Fair Housing 
Act, Executive Order 11063, dated No-
vember 20, 1962, title VI of the Civil 
Rights Act of 1964, and section 562 of 
the Housing and Community Develop-
ment Act of 1987. These authorities 
prohibit discrimination in housing and 
in programs receiving financial assist-
ance from the Department of Housing 
and Urban Development, and they di-
rect the Secretary to administer the 
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Department’s housing and urban devel-
opment programs and activities in a 
manner affirmatively to further these 
policies and to collect certain data to 
assess the extent of compliance with 
these policies. 

§ 121.2 Furnishing of data by program 
participants. 

Participants in the programs admin-
istered by the Department shall fur-
nish to the Department such data con-
cerning the race, color, religion, sex, 
national origin, age, handicap, and 
family characteristics of persons and 
households who are applicants for, par-
ticipants in, or beneficiaries or poten-
tial beneficiaries of, those programs as 
the Secretary may determine to be 
necessary or appropriate to enable him 
or her to carry out his or her respon-
sibilities under the authorities referred 
to in § 121.1. 

PART 125—FAIR HOUSING 
INITIATIVES PROGRAM 

Sec. 
125.103 Definitions. 
125.104 Program administration. 
125.105 Application requirements. 
125.106 Waivers. 
125.107 Testers. 
125.201 Administrative Enforcement Initia-

tive. 
125.301 Education and Outreach Initiative. 
125.401 Private Enforcement Initiative. 
125.501 Fair Housing Organizations Initia-

tive. 

AUTHORITY: 42 U.S.C. 3535(d), 3616 note. 

SOURCE: 60 FR 58452, Nov. 27, 1995, unless 
otherwise noted. 

§ 125.103 Definitions. 
In addition to the definitions that ap-

pear at section 802 of title VIII (42 
U.S.C. 3602), the following definitions 
apply to this part: 

Assistant Secretary means the Assist-
ant Secretary for Fair Housing and 
Equal Opportunity in the Department 
of Housing and Urban Development. 

Expert witness means a person who 
testifies, or who would have testified 
but for a resolution of the case before 
a verdict is entered, and who qualifies 
as an expert witness under the rules of 
the court where the litigation funded 
by this part is brought. 

Fair housing enforcement organization 
(FHO) means any organization, wheth-
er or not it is solely engaged in fair 
housing enforcement activities, that— 

(1) Is organized as a private, tax-ex-
empt, nonprofit, charitable organiza-
tion; 

(2) Is currently engaged in complaint 
intake, complaint investigation, test-
ing for fair housing violations and en-
forcement of meritorious claims; and 

(3) Upon the receipt of FHIP funds 
will continue to be engaged in com-
plaint intake, complaint investigation, 
testing for fair housing violations and 
enforcement of meritorious claims. 

The Department may request an or-
ganization to submit documentation to 
support its claimed status as an FHO. 

FHIP means the Fair Housing Initia-
tives Program authorized by section 
561 of the Housing and Community De-
velopment Act of 1987 (42 U.S.C. 3616 
note). 

Meritorious claims means enforcement 
activities by an organization that re-
sulted in lawsuits, consent decrees, 
legal settlements, HUD and/or substan-
tially equivalent agency (under 24 CFR 
115.6) conciliations and organization 
initiated settlements with the outcome 
of monetary awards for compensatory 
and/or punitive damages to plaintiffs or 
complaining parties, or other affirma-
tive relief, including the provision of 
housing. 

Qualified fair housing enforcement or-
ganization (QFHO) means any organiza-
tion, whether or not it is solely en-
gaged in fair housing enforcement ac-
tivities, that— 

(1) Is organized as a private, tax-ex-
empt, nonprofit, charitable organiza-
tion; 

(2) Has at least 2 years experience in 
complaint intake, complaint investiga-
tion, testing for fair housing violations 
and enforcement of meritorious claims; 
and 

(3) Is engaged in complaint intake, 
complaint investigation, testing for 
fair housing violations and enforce-
ment of meritorious claims at the time 
of application for FHIP assistance. 

For the purpose of meeting the 2-year 
qualification period for the activities 
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included in paragraph (2) of this defini-
tion, it is not necessary that the ac-
tivities were conducted simulta-
neously, as long as each activity was 
conducted for 2 years. It is also not 
necessary for the activities to have 
been conducted for 2 consecutive or 
continuous years. An organization may 
aggregate its experience in each activ-
ity over the 3 year period preceding its 
application to meet the 2-year quali-
fication period requirement. 

The Department may request an or-
ganization to submit documentation to 
support its claimed status as a QFHO. 

Title VIII means title VIII of the Civil 
Rights Act of 1968, as amended (42 
U.S.C. 3600–3620), commonly cited as 
the Fair Housing Act. 

[60 FR 58452, Nov. 27, 1995, as amended at 61 
FR 5206, Feb. 9, 1996] 

§ 125.104 Program administration. 

(a) FHIP is administered by the As-
sistant Secretary. 

(b) FHIP funding is made available 
under the following initiatives: 

(1) The Administrative Enforcement 
Initiative; 

(2) The Education and Outreach Ini-
tiative; 

(3) The Private Enforcement Initia-
tive; and 

(4) The Fair Housing Organizations 
Initiative. 

(c) FHIP funding is made available in 
accordance with the requirements of 
the authorizing statute (42 U.S.C. 3616 
note), the regulation in this part, and 
Notices of Funding Availability 
(NOFAs), and is awarded through a 
grant or other funding instrument. 

(d) Notices of Funding Availability 
under this program will be published 
periodically in the FEDERAL REGISTER. 
Such notices will announce amounts 
available for award, eligible applicants, 
and eligible activities, and may limit 
funding to one or more of the Initia-
tives. Notices of Funding Availability 
will include the specific selection cri-
teria for awards, and will indicate the 
relative weight of each criterion. The 
selection criteria announced in Notices 
of Funding Availability will be de-
signed to permit the Department to 
target and respond to areas of concern, 
and to promote the purposes of the 

FHIP in an equitable and cost efficient 
manner. 

(e) All recipients of FHIP funds must 
conform to reporting and record main-
tenance requirements determined ap-
propriate by the Assistant Secretary. 
Each funding instrument will include 
provisions under which the Department 
may suspend, terminate or recapture 
funds if the recipient does not conform 
to these requirements. 

(f) Recipients of FHIP funds may not 
use such funds for the payment of ex-
penses in connection with litigation 
against the United States. 

(g) All recipients of funds under this 
program must conduct audits in ac-
cordance with part 44 or part 45, as ap-
propriate, of this title. 

§ 125.105 Application requirements. 
Each application for funding under 

the FHIP must contain the following 
information, which will be assessed 
against the specific selection criteria 
set forth in a Notice of Funding Avail-
ability. 

(a) A description of the practice (or 
practices) that has affected adversely 
the achievement of the goal of fair 
housing, and that will be addressed by 
the applicant’s proposed activities. 

(b) A description of the specific ac-
tivities proposed to be conducted with 
FHIP funds including the final prod-
uct(s) and/or any reports to be pro-
duced; the cost of each activity pro-
posed; and a schedule for completion of 
the proposed activities. 

(c) A description of the applicant’s 
experience in formulating or carrying 
out programs to prevent or eliminate 
discriminatory housing practices. 

(d) An estimate of public or private 
resources that may be available to as-
sist the proposed activities. 

(e) A description of the procedures to 
be used for monitoring conduct and as-
sessing results of the proposed activi-
ties. 

(f) A description of the benefits that 
successful completion of the project 
will produce to enhance fair housing, 
and the indicators by which these bene-
fits are to be measured. 

(g) A description of the expected long 
term viability of project results. 

(h) Any additional information that 
may be required by a Notice of Funding 
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Availability published in the FEDERAL 
REGISTER. 

(Approved by the Office of Management and 
Budget under control number 2529–0033. An 
agency may not conduct or sponsor, and a 
person is not required to respond to, a collec-
tion of information unless the collection dis-
plays a valid control number.) 

§ 125.106 Waivers. 

Upon determination of good cause, 
the Assistant Secretary may waive, in 
a published Notice of Funding Avail-
ability or other FEDERAL REGISTER no-
tice, any requirement in this part that 
is not required by statute. 

§ 125.107 Testers. 

The following requirements apply to 
testing activities funded under the 
FHIP: 

(a) Testers must not have prior fel-
ony convictions or convictions of 
crimes involving fraud or perjury. 

(b) Testers must receive training or 
be experienced in testing procedures 
and techniques. 

(c) Testers and the organizations con-
ducting tests, and the employees and 
agents of these organizations may not: 

(1) Have an economic interest in the 
outcome of the test, without prejudice 
to the right of any person or entity to 
recover damages for any cognizable in-
jury; 

(2) Be a relative of any party in a 
case; 

(3) Have had any employment or 
other affiliation, within one year, with 
the person or organization to be tested; 
or 

(4) Be a licensed competitor of the 
person or organization to be tested in 
the listing, rental, sale, or financing of 
real estate. 

§ 125.201 Administrative Enforcement 
Initiative. 

The Administrative Enforcement Ini-
tiative provides funding to State and 
local fair housing agencies admin-
istering fair housing laws recognized 
by the Assistant Secretary under § 115.6 
of this subchapter as providing rights 
and remedies which are substantially 
equivalent to those provided in title 
VIII. 

§ 125.301 Education and Outreach Ini-
tiative. 

(a) The Education and Outreach Ini-
tiative provides funding for the purpose 
of developing, implementing, carrying 
out, or coordinating education and out-
reach programs designed to inform 
members of the public concerning their 
rights and obligations under the provi-
sions of fair housing laws. 

(b) Notices of Funding Availability 
published for the FHIP may divide 
Education and Outreach Initiative 
funding into separate competitions for 
each of the separate types of programs 
(i.e., national, regional and/or local, 
community-based) eligible under this 
Initiative. 

(c) National program applications, 
including those for Fair Housing 
Month funding, may be eligible to re-
ceive, as provided for in Notices of 
Funding Availability published in the 
FEDERAL REGISTER, a preference con-
sisting of additional points if they: 

(1) Demonstrate cooperation with 
real estate industry organizations; and/ 
or 

(2) Provide for the dissemination of 
educational information and technical 
assistance to support compliance with 
the housing adaptability and accessi-
bility guidelines contained in the Fair 
Housing Amendments Act of 1988. 

(d) Activities that are regional are 
activities that are implemented in ad-
joining States or two or more units of 
general local government within a 
state. Activities that are local are ac-
tivities whose implementation is lim-
ited to a single unit of general local 
government, meaning a city, town, 
township, county, parish, village, or 
other general purpose political subdivi-
sion of a State. Activities that are 
community-based in scope are those 
which are primarily focused on a par-
ticular neighborhood area within a 
unit of general local government. 

(e) Each non-governmental recipient 
of regional, local, or community-based 
funding for activities located within 
the jurisdiction of a State or local en-
forcement agency or agencies admin-
istering a substantially equivalent 
(under part 115 of this subchapter) fair 
housing law must consult with the 
agency or agencies to coordinate ac-
tivities funded under FHIP. 
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§ 125.401 Private Enforcement Initia-
tive. 

(a) The Private Enforcement Initia-
tive provides funding on a single-year 
or multi-year basis, to investigate vio-
lations and obtain enforcement of the 
rights granted under the Fair Housing 
Act or State or local laws that provide 
rights and remedies for discriminatory 
housing practices that are substan-
tially equivalent to the rights and rem-
edies provided in the Fair Housing Act. 
Multi-year funding may be contingent 
upon annual performance reviews and 
annual appropriations. 

(b) Organizations that are eligible to 
receive assistance under the Private 
Enforcement Initiative are: 

(1) Qualified fair housing enforce-
ment organizations. 

(2) Fair housing enforcement organi-
zations with at least 1 year of experi-
ence in complaint intake, complaint 
investigation, testing for fair housing 
violations and enforcement of meri-
torious claims. For the purpose of 
meeting this 1 year qualification pe-
riod, it is not necessary that the activi-
ties were conducted simultaneously, as 
long as each activity was conducted for 
1 year. It is also not necessary for the 
activities to have been conducted for a 
continuous year. An organization may 
aggregate its experience in each activ-
ity over the 2-year period preceding its 
application to meet this 1 year quali-
fication period requirement. 

§ 125.501 Fair Housing Organizations 
Initiative. 

(a) The Fair Housing Organizations 
Initiative of the FHIP provides funding 
to develop or expand the ability of ex-
isting eligible organizations to provide 
fair housing enforcement, and to estab-
lish, on a single-year or multi-year 
basis contingent upon annual perform-
ance reviews and annual appropria-
tions, new fair housing enforcement or-
ganizations. 

(b) Continued development of existing 
organizations—(1) Eligible applicants. El-

igible for funding under this compo-
nent of the Fair Housing Organizations 
Initiative are: 

(i) Qualified fair housing enforcement 
organizations; 

(ii) Fair housing enforcement organi-
zations; and 

(iii) Nonprofit groups organizing to 
build their capacity to provide fair 
housing enforcement. 

(2) Operating budget limitation. (i) 
Funding under this component of the 
Fair Housing Organizations Initiative 
may not be used to provide more than 
50 percent of the operating budget of a 
recipient organization for any one 
year. 

(ii) For purposes of the limitation in 
this paragraph, operating budget means 
the applicant’s total planned budget 
expenditures from all sources, includ-
ing the value of in-kind and monetary 
contributions, in the year for which 
funding is sought. 

(c) Establishing new organizations—(1) 
Eligible applicants. Eligible for funding 
under this component of the Fair Hous-
ing Organizations Initiative are: 

(i) Qualified fair housing enforcement 
organizations; 

(ii) Fair housing enforcement organi-
zations; and 

(iii) Organizations with at least three 
years of experience in complaint in-
take, complaint investigation, and en-
forcement of meritorious claims in-
volving the use of testing evidence. 

(2) Targeted areas. FHIP Notices of 
Funding Availability may identify tar-
get areas of the country that may re-
ceive priority for funding under this 
component of the Fair Housing Organi-
zations Initiative. An applicant may 
also seek funding to establish a new or-
ganization in a locality not identified 
as a target area, but in such a case, the 
applicant must submit sufficient evi-
dence to establish the proposed area as 
being currently underserved by fair 
housing enforcement organizations or 
as containing large concentrations of 
protected classes. 
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SUBCHAPTER B—EMPLOYMENT AND BUSINESS 
OPPORTUNITY 

PART 135—ECONOMIC OPPORTU-
NITIES FOR LOW- AND VERY 
LOW-INCOME PERSONS 

Subpart A—General Provisions 

Sec. 
135.1 Purpose. 
135.2 Effective date of regulation. 
135.3 Applicability. 
135.5 Definitions. 
135.7 Delegation of authority. 
135.9 Requirements applicable to HUD 

NOFAs for section 3 covered programs. 
135.11 Other laws governing training, em-

ployment, and contracting. 

Subpart B—Economic Opportunities for 
Section 3 Residents and Section 3 Busi-
ness Concerns 

135.30 Numerical goals for meeting the 
greatest extent feasible requirement. 

135.32 Responsibilities of the recipient. 
135.34 Preference for section 3 residents in 

training and employment opportunities. 
135.36 Preference for section 3 business con-

cerns in contracting opportunities. 
135.38 Section 3 clause. 
135.40 Providing other economic opportuni-

ties. 

Subpart C [Reserved] 

Subpart D—Complaint and Compliance 
Review 

135.70 General. 
135.72 Cooperation in achieving compliance. 
135.74 Section 3 compliance review proce-

dures. 
135.76 Filing and processing complaints. 

Subpart E—Reporting and Recordkeeping 

135.90 Reporting. 
135.92 Recordkeeping and access to records. 

APPENDIX TO PART 135 

AUTHORITY: 12 U.S.C. 1701u; 42 U.S.C. 
3535(d). 

SOURCE: 59 FR 33880, June 30, 1994, unless 
otherwise noted. 

EFFECTIVE DATE NOTE: At 59 FR 33880, June 
30, 1994, part 135 was revised effective August 
1, 1994 through June 30, 1995. At 60 FR 28325, 
May 31, 1995, the effective period was ex-
tended until the final rule implementing 
changes made to section 3 of the Housing and 
Urban Development Act of 1968 by the Hous-

ing and Community Development Act of 1992 
is published and becomes effective. 

Subpart A—General Provisions 

§ 135.1 Purpose. 

(a) Section 3. The purpose of section 3 
of the Housing and Urban Development 
Act of 1968 (12 U.S.C. 1701u) (section 3) 
is to ensure that employment and 
other economic opportunities gen-
erated by certain HUD financial assist-
ance shall, to the greatest extent fea-
sible, and consistent with existing Fed-
eral, State and local laws and regula-
tions, be directed to low- and very low- 
income persons, particularly those who 
are recipients of government assist-
ance for housing, and to business con-
cerns which provide economic opportu-
nities to low- and very low-income per-
sons. 

(b) Part 135. The purpose of this part 
is to establish the standards and proce-
dures to be followed to ensure that the 
objectives of section 3 are met. 

§ 135.2 Effective date of regulation. 

The regulations of this part will re-
main in effect until the date the final 
rule adopting the regulations of this 
part with or without changes is pub-
lished and becomes effective, at which 
point the final rule will remain in ef-
fect. 

[60 FR 28326, May 31, 1995] 

§ 135.3 Applicability. 

(a) Section 3 covered assistance. Sec-
tion 3 applies to the following HUD as-
sistance (section 3 covered assistance): 

(1) Public and Indian housing assist-
ance. Section 3 applies to training, em-
ployment, contracting and other eco-
nomic opportunities arising from the 
expenditure of the following public and 
Indian housing assistance: 

(i) Development assistance provided 
pursuant to section 5 of the U.S. Hous-
ing Act of 1937 (1937 Act); 

(ii) Operating assistance provided 
pursuant to section 9 of the 1937 Act; 
and 
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(iii) Modernization assistance pro-
vided pursuant to section 14 of the 1937 
Act; 

(2) Housing and community develop-
ment assistance. Section 3 applies to 
training, employment, contracting and 
other economic opportunities arising 
in connection with the expenditure of 
housing assistance (including section 8 
assistance, and including other housing 
assistance not administered by the As-
sistant Secretary of Housing) and com-
munity development assistance that is 
used for the following projects; 

(i) Housing rehabilitation (including 
reduction and abatement of lead-based 
paint hazards, but excluding routine 
maintenance, repair and replacement); 

(ii) Housing construction; and 
(iii) Other public construction. 
(3) Thresholds—(i) No thresholds for 

section 3 covered public and Indian hous-
ing assistance. The requirements of this 
part apply to section 3 covered assist-
ance provided to recipients, notwith-
standing the amount of the assistance 
provided to the recipient. The require-
ments of this part apply to all contrac-
tors and subcontractors performing 
work in connection with projects and 
activities funded by public and Indian 
housing assistance covered by section 
3, regardless of the amount of the con-
tract or subcontract. 

(ii) Thresholds for section 3 covered 
housing and community development as-
sistance—(A) Recipient thresholds. The 
requirements of this part apply to re-
cipients of other housing and commu-
nity development program assistance 
for a section 3 covered project(s) for 
which the amount of the assistance ex-
ceeds $200,000. 

(B) Contractor and subcontractor 
thresholds. The requirements of this 
part apply to contractors and sub-
contractors performing work on sec-
tion 3 covered project(s) for which the 
amount of the assistance exceeds 
$200,000; and the contract or sub-
contract exceeds $100,000. 

(C) Threshold met for recipients, but not 
contractors or subcontractors. If a recipi-
ent receives section 3 covered housing 
or community development assistance 
in excess of $200,000, but no contract 
exceeds $100,000, the section 3 pref-
erence requirements only apply to the 
recipient. 

(b) Applicability of section 3 to entire 
project or activity funded with section 3 
assistance. The requirements of this 
part apply to the entire project or ac-
tivity that is funded with section 3 cov-
ered assistance, regardless of whether 
the section 3 activity is fully or par-
tially funded with section 3 covered as-
sistance. 

(c) Applicability to Indian housing au-
thorities and Indian tribes. Indian hous-
ing authorities and tribes that receive 
HUD assistance described in paragraph 
(a) of this section shall comply with 
the procedures and requirements of 
this part to the maximum extent con-
sistent with, but not in derogation of, 
compliance with section 7(b) of the In-
dian Self-Determination and Education 
Assistance Act (25 U.S.C. 450e(b)). (See 
24 CFR part 905.) 

(d) Other HUD assistance and other 
Federal assistance. Recipients, contrac-
tors and subcontractors that receive 
HUD assistance, not listed in para-
graph (a) of this section, or other Fed-
eral assistance, are encouraged to pro-
vide, to the greatest extent feasible, 
training, employment, and contracting 
opportunities generated by the expend-
iture of this assistance to low- and 
very low-income persons, and business 
concerns owned by low- and very low- 
income persons, or which employ low- 
and very low-income persons. 

§ 135.5 Definitions. 

The terms Department, HUD, Indian 
housing authority (IHA), Public housing 
agency (PHA), and Secretary are defined 
in 24 CFR part 5. 

Annual Contributions Contract (ACC) 
means the contract under the U.S. 
Housing Act of 1937 (1937 Act) between 
HUD and the PHA, or between HUD 
and the IHA, that contains the terms 
and conditions under which HUD as-
sists the PHA or the IHA in providing 
decent, safe, and sanitary housing for 
low income families. The ACC must be 
in a form prescribed by HUD under 
which HUD agrees to provide assist-
ance in the development, moderniza-
tion and/or operation of a low income 
housing project under the 1937 Act, and 
the PHA or IHA agrees to develop, 
modernize and operate the project in 
compliance with all provisions of the 
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ACC and the 1937 Act, and all HUD reg-
ulations and implementing require-
ments and procedures. (The ACC is not 
a form of procurement contract.) 

Applicant means any entity which 
makes an application for section 3 cov-
ered assistance, and includes, but is 
not limited to, any State, unit of local 
government, public housing agency, In-
dian housing authority, Indian tribe, or 
other public body, public or private 
nonprofit organization, private agency 
or institution, mortgagor, developer, 
limited dividend sponsor, builder, prop-
erty manager, community housing de-
velopment organization (CHDO), resi-
dent management corporation, resident 
council, or cooperative association. 

Assistant Secretary means the Assist-
ant Secretary for Fair Housing and 
Equal Opportunity. 

Business concern means a business en-
tity formed in accordance with State 
law, and which is licensed under State, 
county or municipal law to engage in 
the type of business activity for which 
it was formed. 

Business concern that provides eco-
nomic opportunities for low- and very 
low-income persons. See definition of 
‘‘section 3 business concern’’ in this 
section. 

Contract. See the definition of ‘‘sec-
tion 3 covered contract’’ in this sec-
tion. 

Contractor means any entity which 
contracts to perform work generated 
by the expenditure of section 3 covered 
assistance, or for work in connection 
with a section 3 covered project. 

Employment opportunities generated by 
section 3 covered assistance means all 
employment opportunities generated 
by the expenditure of section 3 covered 
public and Indian housing assistance 
(i.e., operating assistance, development 
assistance and modernization assist-
ance, as described in § 135.3(a)(1)). With 
respect to section 3 covered housing 
and community development assist-
ance, this term means all employment 
opportunities arising in connection 
with section 3 covered projects (as de-
scribed in § 135.3(a)(2)), including man-
agement and administrative jobs con-
nected with the section 3 covered 
project. Management and administra-
tive jobs include architectural, engi-
neering or related professional services 

required to prepare plans, drawings, 
specifications, or work write-ups; and 
jobs directly related to administrative 
support of these activities, e.g., con-
struction manager, relocation spe-
cialist, payroll clerk, etc. 

Housing authority (HA) means, collec-
tively, public housing agency and In-
dian housing authority. 

Housing and community development 
assistance means any financial assist-
ance provided or otherwise made avail-
able through a HUD housing or com-
munity development program through 
any grant, loan, loan guarantee, coop-
erative agreement, or contract, and in-
cludes community development funds 
in the form of community development 
block grants, and loans guaranteed 
under section 108 of the Housing and 
Community Development Act of 1974, 
as amended. Housing and community 
development assistance does not in-
clude financial assistance provided 
through a contract of insurance or 
guaranty. 

Housing development means low-in-
come housing owned, developed, or op-
erated by public housing agencies or 
Indian housing authorities in accord-
ance with HUD’s public and Indian 
housing program regulations codified 
in 24 CFR Chapter IX. 

HUD Youthbuild programs mean pro-
grams that receive assistance under 
subtitle D of Title IV of the National 
Affordable Housing Act, as amended by 
the Housing and Community Develop-
ment Act of 1992 (42 U.S.C. 12899), and 
provide disadvantaged youth with op-
portunities for employment, education, 
leadership development, and training 
in the construction or rehabilitation of 
housing for homeless individuals and 
members of low- and very low-income 
families. 

Indian tribes shall have the meaning 
given this term in 24 CFR part 571. 

JTPA means the Job Training Part-
nership Act (29 U.S.C. 1579(a)). 

Low-income person. See the definition 
of ‘‘section 3 resident’’ in this section. 

Metropolitan area means a metropoli-
tan statistical area (MSA), as estab-
lished by the Office of Management and 
Budget. 

Neighborhood area means: 
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(1) For HUD housing programs, a geo-
graphical location within the jurisdic-
tion of a unit of general local govern-
ment (but not the entire jurisdiction) 
designated in ordinances, or other local 
documents as a neighborhood, village, 
or similar geographical designation. 

(2) For HUD community development 
programs, see the definition, if pro-
vided, in the regulations for the appli-
cable community development pro-
gram, or the definition for this term in 
24 CFR 570.204(c)(1). 

New hires mean full-time employees 
for permanent, temporary or seasonal 
employment opportunities. 

Nonmetropolitan county means any 
county outside of a metropolitan area. 

Other HUD programs means HUD pro-
grams, other than HUD public and In-
dian housing programs, that provide 
housing and community development 
assistance for ‘‘section 3 covered 
projects,’’ as defined in this section. 

Public housing resident has the mean-
ing given this term in 24 CFR part 963. 

Recipient means any entity which re-
ceives section 3 covered assistance, di-
rectly from HUD or from another re-
cipient and includes, but is not limited 
to, any State, unit of local govern-
ment, PHA, IHA, Indian tribe, or other 
public body, public or private nonprofit 
organization, private agency or institu-
tion, mortgagor, developer, limited 
dividend sponsor, builder, property 
manager, community housing develop-
ment organization, resident manage-
ment corporation, resident council, or 
cooperative association. Recipient also 
includes any successor, assignee or 
transferee of any such entity, but does 
not include any ultimate beneficiary 
under the HUD program to which sec-
tion 3 applies and does not include con-
tractors. 

Section 3 means section 3 of the Hous-
ing and Urban Development Act of 1968, 
as amended (12 U.S.C. 1701u). 

Section 3 business concern means a 
business concern, as defined in this sec-
tion— 

(1) That is 51 percent or more owned 
by section 3 residents; or 

(2) Whose permanent, full-time em-
ployees include persons, at least 30 per-
cent of whom are currently section 3 
residents, or within three years of the 
date of first employment with the busi-

ness concern were section 3 residents; 
or 

(3) That provides evidence of a com-
mitment to subcontract in excess of 25 
percent of the dollar award of all sub-
contracts to be awarded to business 
concerns that meet the qualifications 
set forth in paragraphs (1) or (2) in this 
definition of ‘‘section 3 business con-
cern.’’ 

Section 3 clause means the contract 
provisions set forth in § 135.38. 

Section 3 covered activity means any 
activity which is funded by section 3 
covered assistance public and Indian 
housing assistance. 

Section 3 covered assistance means: (1) 
Public and Indian housing development 
assistance provided pursuant to section 
5 of the 1937 Act; 

(2) Public and Indian housing oper-
ating assistance provided pursuant to 
section 9 of the 1937 Act; 

(3) Public and Indian housing mod-
ernization assistance provided pursu-
ant to section 14 of the 1937 Act; 

(4) Assistance provided under any 
HUD housing or community develop-
ment program that is expended for 
work arising in connection with: 

(i) Housing rehabilitation (including 
reduction and abatement of lead-based 
paint hazards, but excluding routine 
maintenance, repair and replacement); 

(ii) Housing construction; or 
(iii) Other public construction 

project (which includes other buildings 
or improvements, regardless of owner-
ship). 

Section 3 covered contract means a 
contract or subcontract (including a 
professional service contract) awarded 
by a recipient or contractor for work 
generated by the expenditure of section 
3 covered assistance, or for work aris-
ing in connection with a section 3 cov-
ered project. ‘‘Section 3 covered con-
tracts’’ do not include contracts award-
ed under HUD’s procurement program, 
which are governed by the Federal Ac-
quisition Regulation System (see 48 
CFR, Chapter 1). ‘‘Section 3 covered 
contracts’’ also do not include con-
tracts for the purchase of supplies and 
materials. However, whenever a con-
tract for materials includes the instal-
lation of the materials, the contract 
constitutes a section 3 covered con-
tract. For example, a contract for the 
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purchase and installation of a furnace 
would be a section 3 covered contract 
because the contract is for work (i.e., 
the installation of the furnace) and 
thus is covered by section 3. 

Section 3 covered project means the 
construction, reconstruction, conver-
sion or rehabilitation of housing (in-
cluding reduction and abatement of 
lead-based paint hazards), other public 
construction which includes buildings 
or improvements (regardless of owner-
ship) assisted with housing or commu-
nity development assistance. 

Section 3 joint venture. See § 135.40. 
Section 3 resident means: (1) A public 
housing resident; or 

(2) An individual who resides in the 
metropolitan area or nonmetropolitan 
county in which the section 3 covered 
assistance is expended, and who is: 

(i) A low-income person, as this term 
is defined in section 3(b)(2) of the 1937 
Act (42 U.S.C. 1437a(b)(2)). Section 
3(b)(2) of the 1937 Act defines this term 
to mean families (including single per-
sons) whose incomes do not exceed 80 
per centum of the median income for 
the area, as determined by the Sec-
retary, with adjustments for smaller 
and larger families, except that the 
Secretary may establish income ceil-
ings higher or lower than 80 per cen-
tum of the median for the area on the 
basis of the Secretary’s findings that 
such variations are necessary because 
of prevailing levels of construction 
costs or unusually high or low-income 
families; or 

(ii) A very low-income person, as this 
term is defined in section 3(b)(2) of the 
1937 Act (42 U.S.C. 1437a(b)(2)). Section 
3(b)(2) of the 1937 Act (42 U.S.C. 
1437a(b)(2)) defines this term to mean 
families (including single persons) 
whose incomes do not exceed 50 per 
centum of the median family income 
for the area, as determined by the Sec-
retary with adjustments for smaller 
and larger families, except that the 
Secretary may establish income ceil-
ings higher or lower than 50 per cen-
tum of the median for the area on the 
basis of the Secretary’s findings that 
such variations are necessary because 
of unusually high or low family in-
comes. 

(3) A person seeking the training and 
employment preference provided by 

section 3 bears the responsibility of 
providing evidence (if requested) that 
the person is eligible for the pref-
erence. 

Section 8 assistance means assistance 
provided under section 8 of the 1937 Act 
(42 U.S.C. 1437f) pursuant to 24 CFR 
part 882, subpart G. 

Service area means the geographical 
area in which the persons benefitting 
from the section 3 covered project re-
side. The service area shall not extend 
beyond the unit of general local gov-
ernment in which the section 3 covered 
assistance is expended. In HUD’s Indian 
housing programs, the service area, for 
IHAs established by an Indian tribe as 
a result of the exercise of the tribe’s 
sovereign power, is limited to the area 
of tribal jurisdiction. 

Subcontractor means any entity 
(other than a person who is an em-
ployee of the contractor) which has a 
contract with a contractor to under-
take a portion of the contractor’s obli-
gation for the performance of work 
generated by the expenditure of section 
3 covered assistance, or arising in con-
nection with a section 3 covered 
project. 

Very low-income person. See the defi-
nition of ‘‘section 3 resident’’ in this 
section. 

Youthbuild programs. See the defini-
tion of ‘‘HUD Youthbuild programs’’ in 
this section. 

[59 FR 33880, June 30, 1994, as amended at 61 
FR 5206, Feb. 9, 1996] 

§ 135.7 Delegation of authority. 

Except as may be otherwise provided 
in this part, the functions and respon-
sibilities of the Secretary under sec-
tion 3, and described in this part, are 
delegated to the Assistant Secretary 
for Fair Housing and Equal Oppor-
tunity. The Assistant Secretary is fur-
ther authorized to redelegate functions 
and responsibilities to other employees 
of HUD; provided however, that the au-
thority to issue rules and regulations 
under this part, which authority is del-
egated to the Assistant Secretary, may 
not be redelegated by the Assistant 
Secretary. 
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§ 135.9 Requirements applicable to 
HUD NOFAs for section 3 covered 
programs. 

(a) Certification of compliance with part 
135. All notices of funding availability 
(NOFAs) issued by HUD that announce 
the availability of funding covered by 
section 3 shall include a provision in 
the NOFA that notifies applicants that 
section 3 and the regulations in part 
135 are applicable to funding awards 
made under the NOFA. Additionally 
the NOFA shall require as an applica-
tion submission requirement (which 
may be specified in the NOFA or appli-
cation kit) a certification by the appli-
cant that the applicant will comply 
with the regulations in part 135. (For 
PHAs, this requirement will be met 
where a PHA Resolution in Support of 
the Application is submitted.) With re-
spect to application evaluation, HUD 
will accept an applicant’s certification 
unless there is evidence substantially 
challenging the certification. 

(b) Statement of purpose in NOFAs. (1) 
For competitively awarded assistance 
in which the grants are for activities 
administered by an HA, and those ac-
tivities are anticipated to generate sig-
nificant training, employment or con-
tracting opportunities, the NOFA must 
include a statement that one of the 
purposes of the assistance is to give to 
the greatest extent feasible, and con-
sistent with existing Federal, State 
and local laws and regulations, job 
training, employment, contracting and 
other economic opportunities to sec-
tion 3 residents and section 3 business 
concerns. 

(2) For competitively awarded assist-
ance involving housing rehabilitation, 
construction or other public construc-
tion, where the amount awarded to the 
applicant may exceed $200,000, the 
NOFA must include a statement that 
one of the purposes of the assistance is 
to give, to the greatest extent feasible, 
and consistent with existing Federal, 
State and local laws and regulations, 
job training, employment, contracting 
and other economic opportunities to 
section 3 residents and section 3 busi-
ness concerns. 

(c) Section 3 as NOFA evaluation cri-
teria. Where not otherwise precluded by 
statute, in the evaluation of applica-
tions for the award of assistance, con-

sideration shall be given to the extent 
to which an applicant has dem-
onstrated that it will train and employ 
section 3 residents and contract with 
section 3 business concerns for eco-
nomic opportunities generated in con-
nection with the assisted project or ac-
tivity. The evaluation criteria to be 
utilized, and the rating points to be as-
signed, will be specified in the NOFA. 

§ 135.11 Other laws governing train-
ing, employment, and contracting. 

Other laws and requirements that are 
applicable or may be applicable to the 
economic opportunities generated from 
the expenditure of section 3 covered as-
sistance include, but are not nec-
essarily limited to those listed in this 
section. 

(a) Procurement standards for States 
and local governments (24 CFR 85.36)—(1) 
General. Nothing in this part 135 pre-
scribes specific methods of procure-
ment. However, neither section 3 nor 
the requirements of this part 135 super-
sede the general requirement of 24 CFR 
85.36(c) that all procurement trans-
actions be conducted in a competitive 
manner. Consistent with 24 CFR 
85.36(c)(2), section 3 is a Federal statute 
that expressly encourages, to the max-
imum extent feasible, a geographic 
preference in the evaluation of bids or 
proposals. 

(2) Flexible Subsidy Program. Multi-
family project mortgagors in the Flexi-
ble Subsidy Program are not required 
to utilize the methods of procurement 
in 24 CFR 85.36(d), and are not per-
mitted to utilize methods of procure-
ment that would result in their award 
of a contract to a business concern 
that submits a bid higher than the low-
est responsive bid. A multifamily 
project mortgagor, however, must en-
sure that, to the greatest extent fea-
sible, the procurement practices it se-
lects provide preference to section 3 
business concerns. 

(b) Procurement standards for other re-
cipients (OMB Circular No. A–110). Noth-
ing in this part prescribes specific 
methods of procurement for grants and 
other agreements with institutions of 
higher education, hospitals, and other 
nonprofit organizations. Consistent 
with the requirements set forth in 
OMB Circular No. A–110, section 3 is a 
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Federal statute that expressly encour-
ages a geographic preference in the 
evaluation of bids or proposals. 

(c) Federal labor standards provisions. 
Certain construction contracts are sub-
ject to compliance with the require-
ment to pay prevailing wages deter-
mined under Davis-Bacon Act (40 
U.S.C. 276a—276a–7) and implementing 
U.S. Department of Labor regulations 
in 29 CFR part 5. Additionally, certain 
HUD-assisted rehabilitation and main-
tenance activities on public and Indian 
housing developments are subject to 
compliance with the requirement to 
pay prevailing wage rates, as deter-
mined or adopted by HUD, to laborers 
and mechanics employed in this work. 
Apprentices and trainees may be uti-
lized on this work only to the extent 
permitted under either Department of 
Labor regulations at 29 CFR part 5 or 
for work subject to HUD-determined 
prevailing wage rates, HUD policies 
and guidelines. These requirements in-
clude adherence to the wage rates and 
ratios of apprentices or trainees to 
journeymen set out in ‘‘approved ap-
prenticeship and training programs,’’ 
as described in paragraph (d) of this 
section. 

(d) Approved apprenticeship and train-
ee programs. Certain apprenticeship and 
trainee programs have been approved 
by various Federal agencies. Approved 
apprenticeship and trainee programs 
include: an apprenticeship program ap-
proved by the Bureau of Apprenticeship 
and Training of the Department of 
Labor, or a State Apprenticeship Agen-
cy, or an on-the-job training program 
approved by the Bureau of Apprentice-
ship and Training, in accordance with 
the regulations at 29 CFR part 5; or a 
training program approved by HUD in 
accordance with HUD policies and 
guidelines, as applicable. Participation 
in an approved apprenticeship program 
does not, in and of itself, demonstrate 
compliance with the regulations of this 
part. 

(e) Compliance with Executive Order 
11246. Certain contractors covered by 
this part are subject to compliance 
with Executive Order 11246, as amended 
by Executive Order 12086, and the De-
partment of Labor regulations issued 
pursuant thereto (41 CFR chapter 60) 
which provide that no person shall be 

discriminated against on the basis of 
race, color, religion, sex, or national 
origin in all phases of employment dur-
ing the performance of Federal or Fed-
erally assisted construction contracts. 

Subpart B—Economic Opportuni-
ties for Section 3 Residents 
and Section 3 Business Con-
cerns 

§ 135.30 Numerical goals for meeting 
the greatest extent feasible require-
ment. 

(a) General. (1) Recipients and cov-
ered contractors may demonstrate 
compliance with the ‘‘greatest extent 
feasible’’ requirement of section 3 by 
meeting the numerical goals set forth 
in this section for providing training, 
employment, and contracting opportu-
nities to section 3 residents and section 
3 business concerns. 

(2) The goals established in this sec-
tion apply to the entire amount of sec-
tion 3 covered assistance awarded to a 
recipient in any Federal Fiscal Year 
(FY), commencing with the first FY 
following the effective date of this 
rule. 

(3) For recipients that do not engage 
in training, or hiring, but award con-
tracts to contractors that will engage 
in training, hiring, and subcontracting, 
recipients must ensure that, to the 
greatest extent feasible, contractors 
will provide training, employment, and 
contracting opportunities to section 3 
residents and section 3 business con-
cerns. 

(4) The numerical goals established 
in this section represent minimum nu-
merical targets. 

(b) Training and employment. The nu-
merical goals set forth in paragraph (b) 
of this section apply to new hires. The 
numerical goals reflect the aggregate 
hires. Efforts to employ section 3 resi-
dents, to the greatest extent feasible, 
should be made at all job levels. 

(1) Numerical goals for section 3 covered 
public and Indian housing programs. Re-
cipients of section 3 covered public and 
Indian housing assistance (as described 
in § 135.5) and their contractors and 
subcontractors may demonstrate com-
pliance with this part by committing 
to employ section 3 residents as: 
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(i) 10 percent of the aggregate num-
ber of new hires for the one year period 
beginning in FY 1995; 

(ii) 20 percent of the aggregate num-
ber of new hires for the one period be-
ginning in FY 1996; 

(iii) 30 percent of the aggregate num-
ber of new hires for one year period be-
ginning in FY 1997 and continuing 
thereafter. 

(2) Numerical goals for other HUD pro-
grams covered by section 3. (i) Recipients 
of section 3 covered housing assistance 
provided under other HUD programs, 
and their contractors and subcontrac-
tors (unless the contract or sub-
contract awards do not meet the 
threshold specified in § 135.3(a)(3)) may 
demonstrate compliance with this part 
by committing to employ section 3 
residents as 10 percent of the aggregate 
number of new hires for each year over 
the duration of the section 3 project; 

(ii) Where a managing general part-
ner or management agent is affiliated, 
in a given metropolitan area, with re-
cipients of section 3 covered housing 
assistance, for an aggregate of 500 or 
more units in any fiscal year, the man-
aging partner or management agent 
may demonstrate compliance with this 
part by committing to employ section 
3 residents as: 

(A) 10 percent of the aggregate num-
ber of new hires for the one year period 
beginning in FY 1995; 

(B) 20 percent of the aggregate num-
ber of new hires for the one year period 
beginning in FY 1996; 

(C) 30 percent of the aggregate num-
ber of new hires for the one year period 
beginning in FY 1997, and continuing 
thereafter. 

(3) Recipients of section 3 covered 
community development assistance, 
and their contractors and subcontrac-
tors (unless the contract or sub-
contract awards do not meet the 
threshold specified in § 135.3(a)(3)) may 
demonstrate compliance with the re-
quirements of this part by committing 
to employ section 3 residents as: 

(i) 10 percent of the aggregate num-
ber of new hires for the one year period 
beginning in FY 1995; 

(ii) 20 percent of the aggregate num-
ber of new hires for the one year period 
beginning in FY 1996; and 

(iii) 30 percent of the aggregate num-
ber of new hires for the one year period 
beginning in FY 1997 and continuing 
thereafter. 

(c) Contracts. Numerical goals set 
forth in paragraph (c) of this section 
apply to contracts awarded in connec-
tion with all section 3 covered projects 
and section 3 covered activities. Each 
recipient and contractor and subcon-
tractor (unless the contract or sub-
contract awards do not meet the 
threshold specified in § 135.3(a)(3)) may 
demonstrate compliance with the re-
quirements of this part by committing 
to award to section 3 business con-
cerns: 

(1) At least 10 percent of the total 
dollar amount of all section 3 covered 
contracts for building trades work for 
maintenance, repair, modernization or 
development of public or Indian hous-
ing, or for building trades work arising 
in connection with housing rehabilita-
tion, housing construction and other 
public construction; and 

(2) At least three (3) percent of the 
total dollar amount of all other section 
3 covered contracts. 

(d) Safe harbor and compliance deter-
minations. (1) In the absence of evidence 
to the contrary, a recipient that meets 
the minimum numerical goals set forth 
in this section will be considered to 
have complied with the section 3 pref-
erence requirements. 

(2) In evaluating compliance under 
subpart D of this part, a recipient that 
has not met the numerical goals set 
forth in this section has the burden of 
demonstrating why it was not feasible 
to meet the numerical goals set forth 
in this section. Such justification may 
include impediments encountered de-
spite actions taken. A recipient or con-
tractor also can indicate other eco-
nomic opportunities, such as those list-
ed in § 135.40, which were provided in its 
efforts to comply with section 3 and 
the requirements of this part. 

§ 135.32 Responsibilities of the recipi-
ent. 

Each recipient has the responsibility 
to comply with section 3 in its own op-
erations, and ensure compliance in the 
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operations of its contractors and sub-
contractors. This responsibility in-
cludes but may not be necessarily lim-
ited to: 

(a) Implementing procedures de-
signed to notify section 3 residents 
about training and employment oppor-
tunities generated by section 3 covered 
assistance and section 3 business con-
cerns about contracting opportunities 
generated by section 3 covered assist-
ance; 

(b) Notifying potential contractors 
for section 3 covered projects of the re-
quirements of this part, and incor-
porating the section 3 clause set forth 
in § 135.38 in all solicitations and con-
tracts. 

(c) Facilitating the training and em-
ployment of section 3 residents and the 
award of contracts to section 3 busi-
ness concerns by undertaking activi-
ties such as described in the Appendix 
to this part, as appropriate, to reach 
the goals set forth in § 135.30. Recipi-
ents, at their own discretion, may es-
tablish reasonable numerical goals for 
the training and employment of sec-
tion 3 residents and contract award to 
section 3 business concerns that exceed 
those specified in § 135.30; 

(d) Assisting and actively cooper-
ating with the Assistant Secretary in 
obtaining the compliance of contrac-
tors and subcontractors with the re-
quirements of this part, and refraining 
from entering into any contract with 
any contractor where the recipient has 
notice or knowledge that the con-
tractor has been found in violation of 
the regulations in 24 CFR part 135. 

(e) Documenting actions taken to 
comply with the requirements of this 
part, the results of actions taken and 
impediments, if any. 

(f) A State or county which distrib-
utes funds for section 3 covered assist-
ance to units of local governments, to 
the greatest extent feasible, must at-
tempt to reach the numerical goals set 
forth in 135.30 regardless of the number 
of local governments receiving funds 
from the section 3 covered assistance 
which meet the thresholds for applica-
bility set forth at 135.3. The State or 
county must inform units of local gov-
ernment to whom funds are distributed 
of the requirements of this part; assist 
local governments and their contrac-

tors in meeting the requirements and 
objectives of this part; and monitor the 
performance of local governments with 
respect to the objectives and require-
ments of this part. 

§ 135.34 Preference for section 3 resi-
dents in training and employment 
opportunities. 

(a) Order of providing preference. Re-
cipients, contractors and subcontrac-
tors shall direct their efforts to pro-
vide, to the greatest extent feasible, 
training and employment opportunities 
generated from the expenditure of sec-
tion 3 covered assistance to section 3 
residents in the order of priority pro-
vided in paragraph (a) of this section. 

(1) Public and Indian housing pro-
grams. In public and Indian housing 
programs, efforts shall be directed to 
provide training and employment op-
portunities to section 3 residents in the 
following order of priority: 

(i) Residents of the housing develop-
ment or developments for which the 
section 3 covered assistance is ex-
pended (category 1 residents); 

(ii) Residents of other housing devel-
opments managed by the HA that is ex-
pending the section 3 covered housing 
assistance (category 2 residents); 

(iii) Participants in HUD Youthbuild 
programs being carried out in the met-
ropolitan area (or nonmetropolitan 
county) in which the section 3 covered 
assistance is expended (category 3 resi-
dents); 

(iv) Other section 3 residents. 
(2) Housing and community develop-

ment programs. In housing and commu-
nity development programs, priority 
consideration shall be given, where fea-
sible, to: 

(i) Section 3 residents residing in the 
service area or neighborhood in which 
the section 3 covered project is located 
(collectively, referred to as category 1 
residents); and 

(ii) Participants in HUD Youthbuild 
programs (category 2 residents). 

(iii) Where the section 3 project is as-
sisted under the Stewart B. McKinney 
Homeless Assistance Act (42 U.S.C. 
11301 et seq.), homeless persons residing 
in the service area or neighborhood in 
which the section 3 covered project is 
located shall be given the highest pri-
ority; 
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(iv) Other section 3 residents. 
(3) Recipients of housing assistance 

programs administered by the Assist-
ant Secretary for Housing may, at 
their own discretion, provide pref-
erence to residents of the housing de-
velopment receiving the section 3 cov-
ered assistance within the service area 
or neighborhood where the section 3 
covered project is located. 

(4) Recipients of community develop-
ment programs may, at their own dis-
cretion, provide priority to recipients 
of government assistance for housing, 
including recipients of certificates or 
vouchers under the Section 8 housing 
assistance program, within the service 
area or neighborhood where the section 
3 covered project is located. 

(b) Eligibility for preference. A section 
3 resident seeking the preference in 
training and employment provided by 
this part shall certify, or submit evi-
dence to the recipient contractor or 
subcontractor, if requested, that the 
person is a section 3 resident, as de-
fined in § 135.5. (An example of evidence 
of eligibility for the preference is evi-
dence of receipt of public assistance, or 
evidence of participation in a public as-
sistance program.) 

(c) Eligibility for employment. Nothing 
in this part shall be construed to re-
quire the employment of a section 3 
resident who does not meet the quali-
fications of the position to be filled. 

§ 135.36 Preference for section 3 busi-
ness concerns in contracting oppor-
tunities. 

(a) Order of providing preference. Re-
cipients, contractors and subcontrac-
tors shall direct their efforts to award 
section 3 covered contracts, to the 
greatest extent feasible, to section 3 
business concerns in the order of pri-
ority provided in paragraph (a) of this 
section. 

(1) Public and Indian housing pro-
grams. In public and Indian housing 
programs, efforts shall be directed to 
award contracts to section 3 business 
concerns in the following order of pri-
ority: 

(i) Business concerns that are 51 per-
cent or more owned by residents of the 
housing development or developments 
for which the section 3 covered assist-
ance is expended, or whose full-time, 

permanent workforce includes 30 per-
cent of these persons as employees 
(category 1 businesses); 

(ii) Business concerns that are 51 per-
cent or more owned by residents of 
other housing developments or develop-
ments managed by the HA that is ex-
pending the section 3 covered assist-
ance, or whose full-time, permanent 
workforce includes 30 percent of these 
persons as employees (category 2 busi-
nesses); or 

(iii) HUD Youthbuild programs being 
carried out in the metropolitan area 
(or nonmetropolitan county) in which 
the section 3 covered assistance is ex-
pended (category 3 businesses). 

(iv) Business concerns that are 51 
percent or more owned by section 3 
residents, or whose permanent, full- 
time workforce includes no less than 30 
percent section 3 residents (category 4 
businesses), or that subcontract in ex-
cess of 25 percent of the total amount 
of subcontracts to business concerns 
identified in paragraphs (a)(1)(i) and 
(a)(1)(ii) of this section. 

(2) Housing and community develop-
ment programs. In housing and commu-
nity development programs, priority 
consideration shall be given, where fea-
sible, to: 

(i) Section 3 business concerns that 
provide economic opportunities for sec-
tion 3 residents in the service area or 
neighborhood in which the section 3 
covered project is located (category 1 
businesses); and 

(ii) Applicants (as this term is de-
fined in 42 U.S.C. 12899) selected to 
carry out HUD Youthbuild programs 
(category 2 businesses); 

(iii) Other section 3 business con-
cerns. 

(b) Eligibility for preference. A business 
concern seeking to qualify for a section 
3 contracting preference shall certify 
or submit evidence, if requested, that 
the business concern is a section 3 busi-
ness concern as defined in § 135.5. 

(c) Ability to complete contract. A sec-
tion 3 business concern seeking a con-
tract or a subcontract shall submit evi-
dence to the recipient, contractor, or 
subcontractor (as applicable), if re-
quested, sufficient to demonstrate to 
the satisfaction of the party awarding 
the contract that the business concern 
is responsible and has the ability to 
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perform successfully under the terms 
and conditions of the proposed con-
tract. (The ability to perform success-
fully under the terms and conditions of 
the proposed contract is required of all 
contractors and subcontractors subject 
to the procurement standards of 24 
CFR 85.36 (see 24 CFR 85.36(b)(8)).) This 
regulation requires consideration of, 
among other factors, the potential con-
tractor’s record in complying with pub-
lic policy requirements. Section 3 com-
pliance is a matter properly considered 
as part of this determination. 

§ 135.38 Section 3 clause. 
All section 3 covered contracts shall 

include the following clause (referred 
to as the section 3 clause): 

A. The work to be performed under this 
contract is subject to the requirements of 
section 3 of the Housing and Urban Develop-
ment Act of 1968, as amended, 12 U.S.C. 1701u 
(section 3). The purpose of section 3 is to en-
sure that employment and other economic 
opportunities generated by HUD assistance 
or HUD-assisted projects covered by section 
3, shall, to the greatest extent feasible, be di-
rected to low- and very low-income persons, 
particularly persons who are recipients of 
HUD assistance for housing. 

B. The parties to this contract agree to 
comply with HUD’s regulations in 24 CFR 
part 135, which implement section 3. As evi-
denced by their execution of this contract, 
the parties to this contract certify that they 
are under no contractual or other impedi-
ment that would prevent them from com-
plying with the part 135 regulations. 

C. The contractor agrees to send to each 
labor organization or representative of work-
ers with which the contractor has a collec-
tive bargaining agreement or other under-
standing, if any, a notice advising the labor 
organization or workers’ representative of 
the contractor’s commitments under this 
section 3 clause, and will post copies of the 
notice in conspicuous places at the work site 
where both employees and applicants for 
training and employment positions can see 
the notice. The notice shall describe the sec-
tion 3 preference, shall set forth minimum 
number and job titles subject to hire, avail-
ability of apprenticeship and training posi-
tions, the qualifications for each; and the 
name and location of the person(s) taking 
applications for each of the positions; and 
the anticipated date the work shall begin. 

D. The contractor agrees to include this 
section 3 clause in every subcontract subject 
to compliance with regulations in 24 CFR 
part 135, and agrees to take appropriate ac-
tion, as provided in an applicable provision 
of the subcontract or in this section 3 clause, 

upon a finding that the subcontractor is in 
violation of the regulations in 24 CFR part 
135. The contractor will not subcontract with 
any subcontractor where the contractor has 
notice or knowledge that the subcontractor 
has been found in violation of the regula-
tions in 24 CFR part 135. 

E. The contractor will certify that any va-
cant employment positions, including train-
ing positions, that are filled (1) after the con-
tractor is selected but before the contract is 
executed, and (2) with persons other than 
those to whom the regulations of 24 CFR 
part 135 require employment opportunities 
to be directed, were not filled to circumvent 
the contractor’s obligations under 24 CFR 
part 135. 

F. Noncompliance with HUD’s regulations 
in 24 CFR part 135 may result in sanctions, 
termination of this contract for default, and 
debarment or suspension from future HUD 
assisted contracts. 

G. With respect to work performed in con-
nection with section 3 covered Indian hous-
ing assistance, section 7(b) of the Indian 
Self-Determination and Education Assist-
ance Act (25 U.S.C. 450e) also applies to the 
work to be performed under this contract. 
Section 7(b) requires that to the greatest ex-
tent feasible (i) preference and opportunities 
for training and employment shall be given 
to Indians, and (ii) preference in the award of 
contracts and subcontracts shall be given to 
Indian organizations and Indian-owned Eco-
nomic Enterprises. Parties to this contract 
that are subject to the provisions of section 
3 and section 7(b) agree to comply with sec-
tion 3 to the maximum extent feasible, but 
not in derogation of compliance with section 
7(b). 

§ 135.40 Providing other economic op-
portunities. 

(a) General. In accordance with the 
findings of the Congress, as stated in 
section 3, that other economic opportu-
nities offer an effective means of em-
powering low-income persons, a recipi-
ent is encouraged to undertake efforts 
to provide to low-income persons eco-
nomic opportunities other than train-
ing, employment, and contract awards, 
in connection with section 3 covered 
assistance. 

(b) Other training and employment re-
lated opportunities. Other economic op-
portunities to train and employ section 
3 residents include, but need not be 
limited to, use of ‘‘upward mobility’’, 
‘‘bridge’’ and trainee positions to fill 
vacancies; hiring section 3 residents in 
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management and maintenance posi-
tions within other housing develop-
ments; and hiring section 3 residents in 
part-time positions. 

(c) Other business related economic op-
portunities. (l) A recipient or contractor 
may provide economic opportunities to 
establish, stabilize or expand section 3 
business concerns, including micro-en-
terprises. Such opportunities include, 
but are not limited to the formation of 
section 3 joint ventures, financial sup-
port for affiliating with franchise de-
velopment, use of labor only contracts 
for building trades, purchase of sup-
plies and materials from housing au-
thority resident-owned businesses, pur-
chase of materials and supplies from 
PHA resident-owned businesses and use 
of procedures under 24 CFR part 963 re-
garding HA contracts to HA resident- 
owned businesses. A recipient or con-
tractor may employ these methods di-
rectly or may provide incentives to 
non-section 3 businesses to utilize such 
methods to provide other economic op-
portunities to low-income persons. 

(2) A section 3 joint venture means an 
association of business concerns, one of 
which qualifies as a section 3 business 
concern, formed by written joint ven-
ture agreement to engage in and carry 
out a specific business venture for 
which purpose the business concerns 
combine their efforts, resources, and 
skills for joint profit, but not nec-
essarily on a continuing or permanent 
basis for conducting business gen-
erally, and for which the section 3 busi-
ness concern: 

(i) Is responsible for a clearly defined 
portion of the work to be performed 
and holds management responsibilities 
in the joint venture; and 

(ii) Performs at least 25 percent of 
the work and is contractually entitled 
to compensation proportionate to its 
work. 

Subpart C [Reserved] 

Subpart D—Complaint and 
Compliance Review 

§ 135.70 General. 
(a) Purpose. The purpose of this sub-

part is to establish the procedures for 
handling complaints alleging non-
compliance with the regulations of this 

part, and the procedures governing the 
Assistant Secretary’s review of a re-
cipient’s or contractor’s compliance 
with the regulations in this part. 

(b) Definitions. For purposes of this 
subpart: 

(1) Complaint means an allegation of 
noncompliance with regulations of this 
part made in the form described in 
§ 135.76(d). 

(2) Complainant means the party 
which files a complaint with the As-
sistant Secretary alleging that a re-
cipient or contractor has failed or re-
fused to comply with the regulations in 
this part. 

(3) Noncompliance with section 3 means 
failure by a recipient or contractor to 
comply with the requirements of this 
part. 

(4) Respondent means the recipient or 
contractor against which a complaint 
of noncompliance has been filed. The 
term ‘‘recipient’’ shall have the mean-
ing set forth in § 135.7, which includes 
PHA and IHA. 

§ 135.72 Cooperation in achieving com-
pliance. 

(a) The Assistant Secretary recog-
nizes that the success of ensuring that 
section 3 residents and section 3 busi-
ness concerns have the opportunity to 
apply for jobs and to bid for contracts 
generated by covered HUD financial as-
sistance depends upon the cooperation 
and assistance of HUD recipients and 
their contractors and subcontractors. 
All recipients shall cooperate fully and 
promptly with the Assistant Secretary 
in section 3 compliance reviews, in in-
vestigations of allegations of non-
compliance made under § 135.76, and 
with the distribution and collection of 
data and information that the Assist-
ant Secretary may require in connec-
tion with achieving the economic ob-
jectives of section 3. 

(b) The recipient shall refrain from 
entering into a contract with any con-
tractor after notification to the recipi-
ent by HUD that the contractor has 
been found in violation of the regula-
tions in this part. The provisions of 2 
CFR part 2424 apply to the employ-
ment, engagement of services, award-
ing of contracts, or funding of any con-
tractors or subcontractors during any 
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period of debarment, suspension, or 
otherwise ineligible status. 

[59 FR 33880, June 30, 1994, as amended at 72 
FR 73493, Dec. 27, 2007] 

§ 135.74 Section 3 compliance review 
procedures. 

(a) Compliance reviews by Assistant 
Secretary. The Assistant Secretary 
shall periodically conduct section 3 
compliance reviews of selected recipi-
ents and contractors to determine 
whether these recipients are in compli-
ance with the regulations in this part. 

(b) Form of compliance review. A sec-
tion 3 compliance review shall consist 
of a comprehensive analysis and eval-
uation of the recipient’s or contrac-
tor’s compliance with the requirements 
and obligations imposed by the regula-
tions of this part, including an analysis 
of the extent to which section 3 resi-
dents have been hired and section 3 
business concerns have been awarded 
contracts as a result of the methods 
undertaken by the recipient to achieve 
the employment, contracting and other 
economic objectives of section 3. 

(c) Where compliance review reveals 
noncompliance with section 3 by recipient 
or contractor. Where the section 3 com-
pliance review reveals that a recipient 
or contractor has not complied with 
section 3, the Assistant Secretary shall 
notify the recipient or contractor of its 
specific deficiencies in compliance with 
the regulations of this part, and shall 
advise the recipient or contractor of 
the means by which these deficiencies 
may be corrected. HUD shall conduct a 
follow-up review with the recipient or 
contractor to ensure that action is 
being taken to correct the deficiencies. 

(d) Continuing noncompliance by recipi-
ent or contractor. A continuing failure 
or refusal by the recipient or con-
tractor to comply with the regulations 
in this part may result in the applica-
tion of sanctions specified in the con-
tract through which HUD assistance is 
provided, or the application of sanc-
tions specified in the regulations gov-
erning the HUD program under which 
HUD financial assistance is provided. 
HUD will notify the recipient of any 
continuing failure or refusal by the 
contractor to comply with the regula-
tions in this part for possible action 
under any procurement contract be-

tween the recipient and the contractor. 
Where appropriate, debarment, suspen-
sion, and limited denial of participa-
tion may be applied to the recipient or 
the contractor, pursuant to HUD’s reg-
ulations at 2 CFR part 2424. 

(e) Conducting compliance review before 
the award of assistance. Section 3 com-
pliance reviews may be conducted be-
fore the award of contracts, and espe-
cially where the Assistant Secretary 
has reasonable grounds to believe that 
the recipient or contractor will be un-
able or unwilling to comply with the 
regulations in this part. 

(f) Consideration of complaints during 
compliance review. Complaints alleging 
noncompliance with section 3, as pro-
vided in § 135.76, may also be considered 
during any compliance review con-
ducted to determine the recipient’s 
conformance with regulations in this 
part. 

[59 FR 33880, June 30, 1994, as amended at 72 
FR 73493, Dec. 27, 2007] 

§ 135.76 Filing and processing com-
plaints. 

(a) Who may file a complaint. The fol-
lowing individuals and business con-
cerns may, personally or through an 
authorized representative, file with the 
Assistant Secretary a complaint alleg-
ing noncompliance with section 3: 

(1) Any section 3 resident on behalf of 
himself or herself, or as a representa-
tive of persons similarly situated, 
seeking employment, training or other 
economic opportunities generated from 
the expenditure of section 3 covered as-
sistance with a recipient or contractor, 
or by a representative who is not a sec-
tion 3 resident but who represents one 
or more section 3 residents; 

(2) Any section 3 business concern on 
behalf of itself, or as a representative 
of other section 3 business concerns 
similarly situated, seeking contract 
opportunities generated from the ex-
penditure of section 3 covered assist-
ance from a recipient or contractor, or 
by an individual representative of sec-
tion 3 business concerns. 

(b) Where to file a complaint. A com-
plaint must be filed with the Assistant 
Secretary for Fair Housing and Equal 
Opportunity, Department of Housing 
and Urban Development, Washington, 
DC, 20410. 
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(c) Time of filing. (1) A complaint 
must be received not later than 180 
days from the date of the action or 
omission upon which the complaint is 
based, unless the time for filing is ex-
tended by the Assistant Secretary for 
good cause shown. 

(2) Where a complaint alleges non-
compliance with section 3 and the reg-
ulations of this part that is continuing, 
as manifested in a number of incidents 
of noncompliance, the complaint will 
be timely if filed within 180 days of the 
last alleged occurrence of noncompli-
ance. 

(3) Where a complaint contains in-
complete information, the Assistant 
Secretary shall request the needed in-
formation from the complainant. In 
the event this information is not fur-
nished to the Assistant Secretary with-
in sixty (60) days of the date of the re-
quest, the complaint may be closed. 

(d) Contents of complaint—(1) Written 
complaints. Each complaint must be in 
writing, signed by the complainant, 
and include: 

(i) The complainant’s name and ad-
dress; 

(ii) The name and address of the re-
spondent; 

(iii) A description of the acts or omis-
sions by the respondent that is suffi-
cient to inform the Assistant Secretary 
of the nature and date of the alleged 
noncompliance. 

(iv) A complainant may provide in-
formation to be contained in a com-
plaint by telephone to HUD or any 
HUD Field Office, and HUD will reduce 
the information provided by telephone 
to writing on the prescribed complaint 
form and send the form to the com-
plainant for signature. 

(2) Amendment of complaint. Com-
plaints may be reasonably and fairly 
amended at any time. Such amend-
ments may include, but are not limited 
to, amendments to cure, technical de-
fects or omissions, including failure to 
sign or affirm a complaint, to clarify 
or amplify the allegations in a com-
plaint, or to join additional or sub-
stitute respondents. Except for the pur-
poses of notifying respondents, amend-
ed complaints will be considered as 
having been made as of the original fil-
ing date. 

(e) Resolution of complaint by recipient. 
(1) Within ten (10) days of timely filing 
of a complaint that contains complete 
information (in accordance with para-
graphs (c) and (d) of this section), the 
Assistant Secretary shall determine 
whether the complainant alleges an ac-
tion or omission by a recipient or the 
recipient’s contractor that if proven 
qualifies as noncompliance with sec-
tion 3. If a determination is made that 
there is an allegation of noncompliance 
with section 3, the complaint shall be 
sent to the recipient for resolution. 

(2) If the recipient believes that the 
complaint lacks merit, the recipient 
must notify the Assistant Secretary in 
writing of this recommendation with 
supporting reasons, within 30 days of 
the date of receipt of the complaint. 
The determination that a complaint 
lacks merit is reserved to the Assistant 
Secretary. 

(3) If the recipient determines that 
there is merit to the complaint, the re-
cipient will have sixty (60) days from 
the date of receipt of the complaint to 
resolve the matter with the complain-
ant. At the expiration of the 60-day pe-
riod, the recipient must notify the As-
sistant Secretary in writing whether a 
resolution of the complaint has been 
reached. If resolution has been reached, 
the notification must be signed by both 
the recipient and the complainant, and 
must summarize the terms of the reso-
lution reached between the two parties. 

(4) Any request for an extension of 
the 60-day period by the recipient must 
be submitted in writing to the Assist-
ant Secretary, and must include a 
statement explaining the need for the 
extension. 

(5) If the recipient is unable to re-
solve the complaint within the 60-day 
period (or more if extended by the As-
sistant Secretary), the complaint shall 
be referred to the Assistant Secretary 
for handling. 

(f) Informal resolution of complaint by 
Assistant Secretary—(1) Dismissal of com-
plaint. Upon receipt of the recipient’s 
written recommendation that there is 
no merit to the complaint, or upon fail-
ure of the recipient and complainant to 
reach resolution, the Assistant Sec-
retary shall review the complaint to 
determine whether it presents a valid 
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allegation of noncompliance with sec-
tion 3. The Assistant Secretary may 
conduct further investigation if 
deemed necessary. Where the com-
plaint fails to present a valid allega-
tion of noncompliance with section 3, 
the Assistant Secretary will dismiss 
the complaint without further action. 
The Assistant Secretary shall notify 
the complainant of the dismissal of the 
complaint and the reasons for the dis-
missal. 

(2) Informal resolution. Where the alle-
gations in a complaint on their face, or 
as amplified by the statements of the 
complainant, present a valid allegation 
of noncompliance with section 3, the 
Assistant Secretary will attempt, 
through informal methods, to obtain a 
voluntary and just resolution of the 
complaint. Where attempts to resolve 
the complaint informally fail, the As-
sistant Secretary will impose a resolu-
tion on the recipient and complainant. 
Any resolution imposed by the Assist-
ant Secretary will be in accordance 
with requirements and procedures con-
cerning the imposition of sanctions or 
resolutions as set forth in the regula-
tions governing the HUD program 
under which the section 3 covered as-
sistance was provided. 

(3) Effective date of informal resolution. 
The imposed resolution will become ef-
fective and binding at the expiration of 
15 days following notification to recipi-
ent and complainant by certified mail 
of the imposed resolution, unless either 
party appeals the resolution before the 
expiration of the 15 days. Any appeal 
shall be in writing to the Secretary and 
shall include the basis for the appeal. 

(g) Sanctions. Sanctions that may be 
imposed on recipients that fail to com-
ply with the regulations of this part in-
clude debarment, suspension and lim-
ited denial of participation in HUD pro-
grams. 

(h) Investigation of complaint. The As-
sistant Secretary reserves the right to 
investigate a complaint directly when, 
in the Assistant Secretary’s discretion, 
the investigation would further the 
purposes of section 3 and this part. 

(i) Intimidatory or retaliatory acts pro-
hibited. No recipient or other person 
shall intimidate, threaten, coerce, or 
discriminate against any person or 
business because the person or business 

has made a complaint, testified, as-
sisted or participated in any manner in 
an investigation, proceeding, or hear-
ing under this part. The identity of 
complainants shall be kept confiden-
tial except to the extent necessary to 
carry out the purposes of this part, in-
cluding the conduct of any investiga-
tion, hearing or judicial proceeding 
arising thereunder. 

(j) Judicial relief. Nothing in this sub-
part D precludes a section 3 resident or 
section 3 business concerning from ex-
ercising the right, which may other-
wise be available, to seek redress di-
rectly through judicial procedures. 

(Approved by the Office of Management and 
Budget under control number 2529–0043) 

Subpart E—Reporting and 
Recordkeeping 

§ 135.90 Reporting. 

Each recipient which receives di-
rectly from HUD financial assistance 
that is subject to the requirements of 
this part shall submit to the Assistant 
Secretary an annual report in such 
form and with such information as the 
Assistant Secretary may request, for 
the purpose of determining the effec-
tiveness of section 3. Where the pro-
gram providing the section 3 covered 
assistance requires submission of an 
annual performance report, the section 
3 report will be submitted with that 
annual performance report. If the pro-
gram providing the section 3 covered 
assistance does not require an annual 
performance report, the section 3 re-
port is to be submitted by January 10 
of each year or within 10 days of 
project completion, whichever is ear-
lier. All reports submitted to HUD in 
accordance with the requirements of 
this part will be made available to the 
public. 

(Approved by the Office of Management and 
Budget under control number 2529–0043) 

§ 135.92 Recordkeeping and access to 
records. 

HUD shall have access to all records, 
reports, and other documents or items 
of the recipient that are maintained to 
demonstrate compliance with the re-
quirements of this part, or that are 

VerDate Mar<15>2010 16:04 May 11, 2012 Jkt 226079 PO 00000 Frm 00719 Fmt 8010 Sfmt 8010 Q:\24\24V1.TXT ofr150 PsN: PC150



710 

24 CFR Subtitle B, Ch. I (4–1–12 Edition) Pt. 135, App. 

maintained in accordance with the reg-
ulations governing the specific HUD 
program under which section 3 covered 
assistance is provided or otherwise 
made available to the recipient or con-
tractor. 

APPENDIX TO PART 135 

I. Examples of Efforts To Offer Training and 
Employment Opportunities to Section 3 Resi-
dents 

(1) Entering into ‘‘first source’’ hiring 
agreements with organizations representing 
Section 3 residents. 

(2) Sponsoring a HUD-certified ‘‘Step-Up’’ 
employment and training program for sec-
tion 3 residents. 

(3) Establishing training programs, which 
are consistent with the requirements of the 
Department of Labor, for public and Indian 
housing residents and other section 3 resi-
dents in the building trades. 

(4) Advertising the training and employ-
ment positions by distributing flyers (which 
identify the positions to be filled, the quali-
fications required, and where to obtain addi-
tional information about the application 
process) to every occupied dwelling unit in 
the housing development or developments 
where category 1 or category 2 persons (as 
these terms are defined in § 135.34) reside. 

(5) Advertising the training and employ-
ment positions by posting flyers (which iden-
tify the positions to be filled, the qualifica-
tions required, and where to obtain addi-
tional information about the application 
process) in the common areas or other 
prominent areas of the housing development 
or developments. For HAs, post such adver-
tising in the housing development or devel-
opments where category 1 or category 2 per-
sons reside; for all other recipients, post 
such advertising in the housing development 
or developments and transitional housing in 
the neighborhood or service area of the sec-
tion 3 covered project. 

(6) Contacting resident councils, resident 
management corporations, or other resident 
organizations, where they exist, in the hous-
ing development or developments where cat-
egory 1 or category 2 persons reside, and 
community organizations in HUD-assisted 
neighborhoods, to request the assistance of 
these organizations in notifying residents of 
the training and employment positions to be 
filled. 

(7) Sponsoring (scheduling, advertising, fi-
nancing or providing in-kind services) a job 
informational meeting to be conducted by an 
HA or contractor representative or rep-
resentatives at a location in the housing de-
velopment or developments where category 1 
or category 2 persons reside or in the neigh-
borhood or service area of the section 3 cov-
ered project. 

(8) Arranging assistance in conducting job 
interviews and completing job applications 
for residents of the housing development or 
developments where category 1 or category 2 
persons reside and in the neighborhood or 
service area in which a section 3 project is 
located. 

(9) Arranging for a location in the housing 
development or developments where cat-
egory 1 persons reside, or the neighborhood 
or service area of the project, where job ap-
plications may be delivered to and collected 
by a recipient or contractor representative 
or representatives. 

(10) Conducting job interviews at the hous-
ing development or developments where cat-
egory 1 or category 2 persons reside, or at a 
location within the neighborhood or service 
area of the section 3 covered project. 

(11) Contacting agencies administering 
HUD Youthbuild programs, and requesting 
their assistance in recruiting HUD 
Youthbuild program participants for the 
HA’s or contractor’s training and employ-
ment positions. 

(12) Consulting with State and local agen-
cies administering training programs funded 
through JTPA or JOBS, probation and parole 
agencies, unemployment compensation pro-
grams, community organizations and other 
officials or organizations to assist with re-
cruiting Section 3 residents for the HA’s or 
contractor’s training and employment posi-
tions. 

(13) Advertising the jobs to be filled 
through the local media, such as community 
television networks, newspapers of general 
circulation, and radio advertising. 

(14) Employing a job coordinator, or con-
tracting with a business concern that is li-
censed in the field of job placement (pref-
erably one of the section 3 business concerns 
identified in part 135), that will undertake, 
on behalf of the HA, other recipient or con-
tractor, the efforts to match eligible and 
qualified section 3 residents with the train-
ing and employment positions that the HA 
or contractor intends to fill. 

(15) For an HA, employing section 3 resi-
dents directly on either a permanent or a 
temporary basis to perform work generated 
by section 3 assistance. (This type of employ-
ment is referred to as ‘‘force account labor’’ 
in HUD’s Indian housing regulations. See 24 
CFR 905.102, and § 905.201(a)(6).) 

(16) Where there are more qualified section 
3 residents than there are positions to be 
filled, maintaining a file of eligible qualified 
section 3 residents for future employment 
positions. 

(17) Undertaking job counseling, education 
and related programs in association with 
local educational institutions. 

(18) Undertaking such continued job train-
ing efforts as may be necessary to ensure the 
continued employment of section 3 residents 
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previously hired for employment opportuni-
ties. 

(19) After selection of bidders but prior to 
execution of contracts, incorporating into 
the contract a negotiated provision for a spe-
cific number of public housing or other sec-
tion 3 residents to be trained or employed on 
the section 3 covered assistance. 

(20) Coordinating plans and implementa-
tion of economic development (e.g., job 
training and preparation, business develop-
ment assistance for residents) with the plan-
ning for housing and community develop-
ment. 

II. Examples of Efforts To Award Contracts to 
Section 3 Business Concerns 

(1) Utilizing procurement procedures for 
section 3 business concerns similar to those 
provided in 24 CFR part 905 for business con-
cerns owned by Native Americans (see sec-
tion III of this Appendix). 

(2) In determining the responsibility of po-
tential contractors, consider their record of 
section 3 compliance as evidenced by past ac-
tions and their current plans for the pending 
contract. 

(3) Contacting business assistance agen-
cies, minority contractors associations and 
community organizations to inform them of 
contracting opportunities and requesting 
their assistance in identifying section 3 busi-
nesses which may solicit bids or proposals 
for contracts for work in connection with 
section 3 covered assistance. 

(4) Advertising contracting opportunities 
by posting notices, which provide general in-
formation about the work to be contracted 
and where to obtain additional information, 
in the common areas or other prominent 
areas of the housing development or develop-
ments owned and managed by the HA. 

(5) For HAs, contacting resident councils, 
resident management corporations, or other 
resident organizations, where they exist, and 
requesting their assistance in identifying 
category 1 and category 2 business concerns. 

(6) Providing written notice to all known 
section 3 business concerns of the con-
tracting opportunities. This notice should be 
in sufficient time to allow the section 3 busi-
ness concerns to respond to the bid invita-
tions or request for proposals. 

(7) Following up with section 3 business 
concerns that have expressed interest in the 
contracting opportunities by contacting 
them to provide additional information on 
the contracting opportunities. 

(8) Coordinating pre-bid meetings at which 
section 3 business concerns could be in-
formed of upcoming contracting and subcon-
tracting opportunities. 

(9) Carrying out workshops on contracting 
procedures and specific contract opportuni-
ties in a timely manner so that section 3 
business concerns can take advantage of up-
coming contracting opportunities, with such 

information being made available in lan-
guages other than English where appro-
priate. 

(10) Advising section 3 business concerns as 
to where they may seek assistance to over-
come limitations such as inability to obtain 
bonding, lines of credit, financing, or insur-
ance. 

(11) Arranging solicitations, times for the 
presentation of bids, quantities, specifica-
tions, and delivery schedules in ways to fa-
cilitate the participation of section 3 busi-
ness concerns. 

(12) Where appropriate, breaking out con-
tract work items into economically feasible 
units to facilitate participation by section 3 
business concerns. 

(13) Contacting agencies administering 
HUD Youthbuild programs, and notifying 
these agencies of the contracting opportuni-
ties. 

(14) Advertising the contracting opportuni-
ties through trade association papers and 
newsletters, and through the local media, 
such as community television networks, 
newspapers of general circulation, and radio 
advertising. 

(15) Developing a list of eligible section 3 
business concerns. 

(16) For HAs, participating in the ‘‘Con-
tracting with Resident-Owned Businesses’’ 
program provided under 24 CFR part 963. 

(17) Establishing or sponsoring programs 
designed to assist residents of public or In-
dian housing in the creation and develop-
ment of resident-owned businesses. 

(18) Establishing numerical goals (number 
of awards and dollar amount of contracts) 
for award of contracts to section 3 business 
concerns. 

(19) Supporting businesses which provide 
economic opportunities to low income per-
sons by linking them to the support services 
available through the Small Business Ad-
ministration (SBA), the Department of Com-
merce and comparable agencies at the State 
and local levels. 

(20) Encouraging financial institutions, in 
carrying out their responsibilities under the 
Community Reinvestment Act, to provide no 
or low interest loans for providing working 
capital and other financial business needs. 

(21) Actively supporting joint ventures 
with section 3 business concerns. 

(22) Actively supporting the development 
or maintenance of business incubators which 
assist Section 3 business concerns. 

III. Examples of Procurement Procedures That 
Provide for Preference for Section 3 Business 
Concerns 

This Section III provides specific proce-
dures that may be followed by recipients and 
contractors (collectively, referred to as the 
‘‘contracting party’’) for implementing the 
section 3 contracting preference for each of 
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the competitive procurement methods au-
thorized in 24 CFR 85.36(d). 

(1) Small Purchase Procedures. For section 3 
covered contracts aggregating no more than 
$25,000, the methods set forth in this para-
graph (1) or the more formal procedures set 
forth in paragraphs (2) and (3) of this Section 
III may be utilized. 

(i) Solicitation. (A) Quotations may be solic-
ited by telephone, letter or other informal 
procedure provided that the manner of solici-
tation provides for participation by a reason-
able number of competitive sources. At the 
time of solicitation, the parties must be in-
formed of: 
—the section 3 covered contract to be award-

ed with sufficient specificity; 
—the time within which quotations must be 

submitted; and 
—the information that must be submitted 

with each quotation. 
(B) If the method described in paragraph 

(i)(A) is utilized, there must be an attempt 
to obtain quotations from a minimum of 
three qualified sources in order to promote 
competition. Fewer than three quotations 
are acceptable when the contracting party 
has attempted, but has been unable, to ob-
tain a sufficient number of competitive 
quotations. In unusual circumstances, the 
contracting party may accept the sole 
quotation received in response to a solicita-
tion provided the price is reasonable. In all 
cases, the contracting party shall document 
the circumstances when it has been unable 
to obtain at least three quotations. 

(ii) Award. (A) Where the section 3 covered 
contract is to be awarded based upon the 
lowest price, the contract shall be awarded 
to the qualified section 3 business concern 
with the lowest responsive quotation, if it is 
reasonable and no more than 10 percent high-
er than the quotation of the lowest respon-

sive quotation from any qualified source. If 
no responsive quotation by a qualified sec-
tion 3 business concern is within 10 percent 
of the lowest responsive quotation from any 
qualified source, the award shall be made to 
the source with the lowest quotation. 

(B) Where the section 3 covered contract is 
to be awarded based on factors other than 
price, a request for quotations shall be issued 
by developing the particulars of the solicita-
tion, including a rating system for the as-
signment of points to evaluate the merits of 
each quotation. The solicitation shall iden-
tify all factors to be considered, including 
price or cost. The rating system shall pro-
vide for a range of 15 to 25 percent of the 
total number of available rating points to be 
set aside for the provision of preference for 
section 3 business concerns. The purchase 
order shall be awarded to the responsible 
firm whose quotation is the most advan-
tageous, considering price and all other fac-
tors specified in the rating system. 

(2) Procurement by sealed bids (Invitations for 
Bids). Preference in the award of section 3 
covered contracts that are awarded under a 
sealed bid (IFB) process may be provided as 
follows: 

(i) Bids shall be solicited from all busi-
nesses (section 3 business concerns, and non- 
section 3 business concerns). An award shall 
be made to the qualified section 3 business 
concern with the highest priority ranking 
and with the lowest responsive bid if that 
bid— 

(A) is within the maximum total contract 
price established in the contracting party’s 
budget for the specific project for which bids 
are being taken, and 

(B) is not more than ‘‘X’’ higher than the 
total bid price of the lowest responsive bid 
from any responsible bidder. ‘‘X’’ is deter-
mined as follows: 

x=lesser of: 

When the lowest responsive bid is less than $100,000 ............. 10% of that bid or $9,000. 
When the lowest responsive bid is: 

At least $100,000, but less than $200,000 ................... 9% of that bid, or $16,000. 
At least $200,000, but less than $300,000 ................... 8% of that bid, or $21,000. 
At least $300,000, but less than $400,000 ................... 7% of that bid, or $24,000. 
At least $400,000, but less than $500,000 ................... 6% of that bid, or $25,000. 
At least $500,000, but less than $1 million .................. 5% of that bid, or $40,000. 
At least $1 million, but less than $2 million .................. 4% of that bid, or $60,000. 
At least $2 million, but less than $4 million .................. 3% of that bid, or $80,000. 
At least $4 million, but less than $7 million .................. 2% of that bid, or $105,000. 
$7 million or more ......................................................... 11⁄2% of the lowest responsive bid, with no dollar limit. 

(ii) If no responsive bid by a section 3 busi-
ness concern meets the requirements of para-
graph (2)(i) of this section, the contract shall 
be awarded to a responsible bidder with the 
lowest responsive bid. 

(3) Procurement under the competitive pro-
posals method of procurement (Request for Pro-
posals (RFP)). (i) For contracts and sub-

contracts awarded under the competitive 
proposals method of procurement (24 CFR 
85.36(d)(3)), a Request for Proposals (RFP) 
shall identify all evaluation factors (and 
their relative importance) to be used to rate 
proposals. 
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(ii) One of the evaluation factors shall ad-
dress both the preference for section 3 busi-
ness concerns and the acceptability of the 
strategy for meeting the greatest extent fea-
sible requirement (section 3 strategy), as dis-
closed in proposals submitted by all business 
concerns (section 3 and non-section 3 busi-
ness concerns). This factor shall provide for 
a range of 15 to 25 percent of the total num-
ber of available points to be set aside for the 
evaluation of these two components. 

(iii) The component of this evaluation fac-
tor designed to address the preference for 
section 3 business concerns must establish a 
preference for these business concerns in the 
order of priority ranking as described in 24 
CFR 135.36. 

(iv) With respect to the second component 
(the acceptability of the section 3 strategy), 
the RFP shall require the disclosure of the 
contractor’s section 3 strategy to comply 
with the section 3 training and employment 
preference, or contracting preference, or 
both, if applicable. A determination of the 
contractor’s responsibility will include the 
submission of an acceptable section 3 strat-
egy. The contract award shall be made to the 
responsible firm (either section 3 or non-sec-
tion 3 business concern) whose proposal is 
determined most advantageous, considering 
price and all other factors specified in the 
RFP. 

PART 146—NONDISCRIMINATION 
ON THE BASIS OF AGE IN HUD 
PROGRAMS OR ACTIVITIES RE-
CEIVING FEDERAL FINANCIAL 
ASSISTANCE 

Subpart A—General 

Sec. 
146.1 Purpose of the Age Discrimination Act 

of 1975. 
146.3 Purpose of HUD’s age discrimination 

regulation. 
146.5 Applicability of part. 
146.7 Definitions. 

Subpart B—Standards for Determining Age 
Discrimination 

146.11 Scope of subpart. 
146.13 Rules against age discrimination. 

Subpart C—Duties of HUD Recipients 

146.21 General responsibilities. 
146.23 Notice of subrecipients. 
146.25 Assurance of compliance and recipi-

ent assessment of age distinctions. 
146.27 Information requirements. 

Subpart D—Investigation, Settlement, and 
Enforcement Procedures 

146.31 Compliance reviews. 
146.33 Complaints. 
146.35 Mediation. 
146.37 Investigation. 
146.39 Enforcement procedures. 
146.41 Prohibition against intimidation or 

retaliation. 
146.43 Hearings, decisions, post-termination 

proceedings. 
146.45 Exhaustion of administrative rem-

edies. 
146.47 Remedial and affirmative action by 

recipients. 
146.49 Alternate funds disbursal procedure. 

AUTHORITY: 42 U.S.C. 3535(d) and 6103. 

SOURCE: 51 FR 45266, Dec. 17, 1986, unless 
otherwise noted. 

Subpart A—General 

§ 146.1 Purpose of the Age Discrimina-
tion Act of 1975. 

The Age Discrimination Act of 1975 
(the Act) prohibits discrimination on 
the basis of age in programs or activi-
ties receiving Federal financial assist-
ance. The Act, however, permits feder-
ally assisted programs and activities 
and recipients of Federal funds to con-
tinue to use certain age distinctions 
and factors other than age which meet 
the requirements of the Act and this 
part. 

§ 146.3 Purpose of HUD’s age discrimi-
nation regulation. 

The purpose of this part is to state 
HUD’s policies and procedures under 
the Age Discrimination Act of 1975, 
consistent with the government-wide 
age discrimination regulation con-
tained at 45 CFR part 90. 

§ 146.5 Applicability of part. 
This part applies to each program or 

activity that receives Federal financial 
assistance provided by HUD. 

§ 146.7 Definitions. 
The terms HUD and Secretary are de-

fined in 24 CFR part 5. 
Act means the Age Discrimination 

Act of 1975, 42 U.S.C. 6101–07. 
Action means any act, activity, pol-

icy, rule, standard, or method of ad-
ministration or the use of any policy, 
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rule, standard, or method of adminis-
tration. 

Age means how old a person is, or the 
number of elapsed years from the date 
of a person’s birth. 

Age distinction means any action 
using age or an age-related term. 

Age-related term means a word or 
words which necessarily imply a par-
ticular age or range of ages (for exam-
ple, children, adult, older persons, but 
not student). 

Federal financial assistance means any 
grant, entitlement, loan, cooperative 
agreement, contract (other than a pro-
curement contract or a contract of in-
surance or guaranty), or any other ar-
rangement by which HUD provides or 
otherwise makes available assistance 
in the form of: 

(a) Funds; 
(b) Service of Federal personnel; or 
(c) Real or personal property or any 

interest in or use of property, includ-
ing: 

(1) Transfers or leases of property for 
less than fair market value or for re-
duced consideration; and 

(2) Proceeds from a subsequent trans-
fer or lease of property if the Federal 
share of its fair market value is not re-
turned to the Federal government. 

Recipient means any State or its po-
litical subdivisions; any instrumen-
tality of a State or its political sub-
divisions; any public or private agency; 
any Indian tribe or Alaskan Native Vil-
lage, institution, organization, or other 
entity; or any person to which Federal 
financial assistance is extended, di-
rectly or through another recipient. 
Recipient includes any successor, as-
signee, or transferee, but does not in-
clude the ultimate beneficiary of the 
assistance. 

Subrecipient means any of the entities 
in the definition of recipient to which a 
recipient extends or passes on Federal 
financial assistance. A subrecipient is 
regarded as a recipient of Federal fi-
nancial assistance and has all the du-
ties of a recipient set out in this part. 

United States means the several 
States, the District of Columbia, Puer-
to Rico, the Virgin Islands, American 
Samoa, Guam, Wake Island, the Canal 
Zone, the Trust Territory of the Pa-
cific Islands, the Northern Marianas, 

and the territories and possessions of 
the United States. 

[51 FR 45266, Dec. 17, 1986, as amended at 61 
FR 5206, Feb. 9, 1996] 

Subpart B—Standards for 
Determining Age Discrimination 

§ 146.11 Scope of subpart. 
This subpart contains the standards 

that HUD will use to determine wheth-
er an age distinction, or a factor other 
than age that may have a dispropor-
tionate effect on persons of different 
ages, is prohibited. 

§ 146.13 Rules against age discrimina-
tion. 

(a) The rules stated in this paragraph 
are limited by the exceptions con-
tained in paragraphs (b) and (c) of this 
section. 

(1) General rule. No person in the 
United States shall, on the basis of age, 
be excluded from participation in, be 
denied the benefits of, or be subjected 
to discrimination under, any program 
or activity receiving Federal financial 
assistance. 

(2) Specific rules. A recipient may not, 
in any program or activity receiving 
Federal financial assistance, directly 
or through contracting, licensing, or 
other arrangements, use age distinc-
tions or take any other actions that 
have the effect, on the basis of age, of: 

(i) Excluding individuals from, deny-
ing them the benefits of, or subjecting 
them to discrimination under, a pro-
gram or activity receiving Federal fi-
nancial assistance; or 

(ii) Denying or limiting individuals 
in their opportunity to participate in 
any program or activity receiving Fed-
eral financial assistance. 

(3) The specific forms of age discrimi-
nation listed in paragraph (a)(2) of this 
section do not necessarily constitute a 
complete list. 

(b) Exceptions for normal operation or 
statutory objective of any program or ac-
tivity. A recipient is permitted to take 
an action otherwise prohibited by para-
graph (a) of this section if the action 
reasonably takes into account age as a 
factor necessary to the normal oper-
ation or the achievement of any statu-
tory objective of a program or activity. 
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An action reasonably takes into ac-
count age as a factor necessary to the 
normal operation or the achievement 
of any statutory objective of a program 
or activity, if: 

(1) Age is used as a measure or ap-
proximation of one or more other char-
acteristics; and 

(2) The other characteristics must be 
measured or approximated in order for 
the normal operation of the program or 
activity to continue, or to achieve any 
statutory objective of the program or 
activity; and 

(3) The other characteristics can be 
reasonably measured or approximated 
by the use of age; and 

(4) The other characteristics are im-
practical to measure directly on an in-
dividual basis. 

(c) Exceptions for reasonable factors 
other than age. A recipient is permitted 
to take action otherwise prohibited by 
paragraph (a) of this section if the ac-
tion is based on a factor other than 
age, even though that action may have 
a disproportionate effect on persons of 
different ages. An action may be based 
on a factor other than age only if the 
factor bears a direct and substantial 
relationship to the normal operation of 
the program or activity or the achieve-
ment of a statutory objective. 

(d) Burden of proof. The burden of 
proving that an age distinction or 
other action falls within an exception 
described in paragraph (b) or (c) of this 
section is on the recipient of Federal 
financial assistance. 

(e) For the purposes of paragraphs (b) 
and (c), normal operation means the op-
eration of a program or activity with-
out significant changes that would im-
pair its ability to meet its statutory 
objectives. Statutory objectives means 
any purpose of a program or activity 
expressly stated in any Federal, State, 
or local statute adopted by an elected, 
general purpose legislative body. 

(f) Notwithstanding paragraph (b) of 
this section, if a recipient operating a 
program provides special benefits to 
the elderly or to children, such use of 
age distinctions shall be presumed to 
be necessary to the normal operation 
of the program. 

Subpart C—Duties of HUD 
Recipients 

§ 146.21 General responsibilities. 
Each recipient has primary responsi-

bility to ensure that its programs and 
activities that receive Federal finan-
cial assistance from HUD comply with 
the provisions of the Act, the govern-
ment-wide regulation, and this part, 
and shall take steps to eliminate viola-
tions of the Act. A recipient also has 
responsibility to maintain records, pro-
vide information, and to afford HUD 
access to its records to the extent HUD 
finds necessary to determine whether a 
program or activity receiving Federal 
financial assistance from HUD is in 
compliance with the Act and this part. 

(Approved by the Office of Management and 
Budget under control number 2529–0030) 

[51 FR 45266, Dec. 17, 1986, as amended at 52 
FR 7408, Mar. 11, 1987] 

§ 146.23 Notice of subrecipients. 
Whenever a recipient passes Federal 

financial assistance from HUD to sub-
recipients, the recipient shall provide 
the subrecipient with written notice of 
its obligations under this part and the 
recipient will remain responsible for 
the subrecipient’s compliance with re-
spect to programs and activities re-
ceiving Federal financial assistance 
from HUD. 

§ 146.25 Assurance of compliance and 
recipient assessment of age distinc-
tions. 

(a) Each recipient of Federal finan-
cial assistance from HUD shall sign a 
written assurance as specified by HUD 
that it will comply with the Act and 
this part with respect to programs and 
activities receiving Federal financial 
assistance from HUD. 

(b) As part of a compliance review 
under § 146.31 or an investigation under 
§ 146.37, HUD may require a recipient 
employing the equivalent of 15 or more 
employees to complete, in a manner 
specified by the Secretary or Sec-
retary’s designee, a written self-evalua-
tion of any age distinction imposed in 
its program or activity receiving Fed-
eral financial assistance from HUD, so 
that HUD may have to assess the re-
cipient’s compliance with the Act. 
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Whenever an assessment indicates a 
violation of the Act or this part, the 
recipient shall take corrective action 
to remedy the violation. 

(Approved by the Office of Management and 
Budget under control number 2529–0030) 

[51 FR 45266, Dec. 17, 1986, as amended at 52 
FR 7408, Mar. 11, 1987] 

§ 146.27 Information requirements. 
In order to make it possible for HUD 

to determine whether recipients are in 
compliance with the Act and this part, 
each recipient shall: 

(a) Keep records in a form and con-
taining information that HUD deter-
mines is necessary; 

(b) Make information available to 
HUD upon request; 

(c) Permit reasonable access by HUD 
to the books, records, accounts and 
other recipient facilities and sources of 
information. 

(Approved by the Office of Management and 
Budget under control number 2529–0030) 

[51 FR 45266, Dec. 17, 1986, as amended at 52 
FR 7408, Mar. 11, 1987] 

Subpart D—Investigation, Settle-
ment, and Enforcement Pro-
cedures 

§ 146.31 Compliance reviews. 
(a) HUD may conduct pre-award re-

views to determine whether programs 
or activities submitted for HUD assist-
ance are consistent with the age dis-
tinctions set forth at § 146.13(b). 

(b) If a pre-award review indicates 
that the proposed programs or activi-
ties are not consistent with the age 
distinctions set forth at § 146.13(b), the 
application will be returned to the ap-
plicant for additional information or 
clarification or for correction con-
sistent with this part. 

(c) HUD may conduct compliance re-
views of recipients that will enable it 
to investigate and correct violations of 
this part. HUD may conduct these re-
views even in the absence of a com-
plaint against a recipient. The review 
may be as comprehensive as necessary 
for HUD to determine whether a viola-
tion has occurred. 

(d) If a compliance review indicates a 
violation, HUD will attempt to achieve 

voluntary compliance. If voluntary 
compliance cannot be achieved, HUD 
may begin enforcement procedures as 
provided in § 146.39. 

§ 146.33 Complaints. 

(a) Any person, individually or as a 
member of a class or on behalf of oth-
ers, may file a complaint with HUD al-
leging discrimination prohibited by the 
Act. A complainant shall file a com-
plaint within 180 days from the date 
the complainant first had knowledge of 
the alleged act of discrimination. How-
ever, for good cause, HUD may extend 
this time limit. The filing date for a 
complaint will be the date upon which 
the complaint is deemed sufficient to 
be processed. 

(b) HUD shall facilitate the filing of 
complaints and shall take the fol-
lowing measures: 

(1) Accept as a sufficient complaint 
any written legible statement which is 
signed by the complainant and which 
identifies the parties involved, the date 
the complainant first had knowledge of 
the alleged violation, and describes 
generally the alleged prohibited action 
or practice; 

(2) Freely permit a complainant to 
add information to the complaint to 
meet the requirements of a sufficient 
complaint; 

(3) Widely disseminate information 
regarding the obligations of recipients 
under the Act and this part; 

(4) Notify the complainant and the 
recipient of their rights under the com-
plaint process, including the right to 
have a representative at all stages of 
the complaint process; and 

(5) Notify the complainant and the 
recipient of their right to contact HUD 
for information and assistance regard-
ing the complaint resolution process. 

(c) HUD will return to the complain-
ant any complaint determined to be 
outside the coverage of this part, and 
shall state the reasons why it is out-
side the coverage. 

(Approved by the Office of Management and 
Budget under control number 2529–0030) 

[51 FR 45266, Dec. 17, 1986, as amended at 52 
FR 7408, Mar. 11, 1987] 
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§ 146.35 Mediation. 
(a) HUD shall refer to the Federal 

Mediation and Conciliation Service, a 
mediation agency designated by the 
Secretary of Health and Human Serv-
ices, all complaints that: 

(1) Fall within the coverage of this 
part, unless the age distinction com-
plained of is clearly with an exception; 
and 

(2) Contain all information necessary 
for further processing. 

(b) Both the complainant and the re-
cipient shall participate in the medi-
ation process to the extent necessary 
to reach an agreement or make an in-
formal judgment that an agreement is 
not possible. There should be at least 
one meeting by each party with the 
mediator during the mediation process. 
However, the recipient and the com-
plainant need not meet with the medi-
ator at the same time. 

(c) If the complainant and the recipi-
ent reach an agreement, the mediator 
shall prepare a written statement of 
the agreement and have the complain-
ant and recipient sign it. The mediator 
shall send a copy of the agreement to 
HUD. HUD will take no further action 
on the complaint unless the complain-
ant or the recipient fails to comply 
with the agreement. 

(d) The mediator shall protect the 
confidentiality of information obtained 
in the course of the mediation process. 
No mediator shall testify in any adju-
dicative proceeding, produce any docu-
ment, or otherwise disclose any infor-
mation obtained in the course of the 
mediation process without the prior 
approval of the head of the mediation 
agency. 

(e) HUD shall use the mediation proc-
ess for a maximum of 60 days after re-
ceiving a complaint. Mediation ends if: 

(1) 60 days elapse from the time HUD 
receives the complaint; or 

(2) Before the end of the 60-day pe-
riod, an agreement is reached; or 

(3) Before the end of the 60-day pe-
riod, the mediator determines that an 
agreement cannot be reached. 
This 60-day period may be extended by 
the mediator, with the concurrence of 
HUD, for not more than an additional 
30 days if the mediator determines that 
it is likely that an agreement will be 
reached during such extended period. 

§ 146.37 Investigation. 
(a) Investigation and settlement fol-

lowing mediation. (1) HUD shall inves-
tigate complaints that are unresolved 
after mediation or are reopened be-
cause of an alleged violation of a medi-
ation agreement. 

(2) In the investigation of complaints 
filed under this part, HUD will estab-
lish facts through such methods as dis-
cussion with the complainant and re-
cipient and the review of documents in 
the possession of either party. HUD 
may also seek the assistance of any ap-
plicable State agency. Where possible, 
HUD will settle the complaint on terms 
that are mutually agreeable to the par-
ties. 

(3) Settlements shall be in writing 
and signed by the parties and by an au-
thorized HUD official. 

(4) A settlement shall not affect the 
initiation or continuation of any other 
enforcement effort of HUD, including 
compliance reviews or investigation of 
other complaints involving the recipi-
ent. 

(5) A settlement reached under this 
paragraph (a) of this section is an 
agreement to resolve an alleged viola-
tion of the Act to the satisfaction of 
the parties involved, and does not con-
stitute a finding of discrimination 
against the recipient. 

(b) Failure of settlement. If HUD can-
not resolve the complaint through set-
tlement, it may make a formal deter-
mination that the Act or this part has 
been violated and begin enforcement 
procedures, as provided in § 146.39. HUD 
shall inform the recipient and com-
plainant in writing that the matter 
cannot be resolved through settlement. 

§ 146.39 Enforcement procedures. 
(a) HUD may enforce the Act this 

regulation by: 
(1) Termination of a recipient’s fi-

nancial assistance from HUD under the 
program or activity involved, if the re-
cipient has violated the Act or this 
part. The determination of the recipi-
ent’s violation may be made only after 
a recipient has had an opportunity for 
a hearing on the record before an Ad-
ministrative Law Judge. If the finan-
cial assistance consists of a Commu-
nity Development Block Grant, the re-
quirements of section 109(b) of the 
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Housing and Community Development 
Act of 1974, 42 U.S.C. 5309, must also be 
satisfied before the termination of fi-
nancial assistance. Cases settled in me-
diation or before hearing will not in-
volve termination of a recipient’s Fed-
eral financial assistance from HUD. 

(2) Any other means authorized by 
law, including, but not limited to: 

(i) Referral to the Department of Jus-
tice for proceedings to enforce any 
rights of the United States or obliga-
tions of the recipient created by the 
Act or this part; 

(ii) Use of any requirement of, or re-
ferral to, any Federal, State or local 
government agency that will have the 
effect of correcting a violation of the 
Act or this part. 

(b) Whenever the Secretary deter-
mines that a State or unit of general 
local government which is a recipient 
of Federal financial assistance under 
Title I of the Housing and Community 
Development Act of 1974, 42 U.S.C. 5301– 
5317, has failed to comply with require-
ments of the Age Discrimination Act 
or this part with respect to a program 
or activity funded in whole or in part 
with such assistance, he or she shall 
notify the Governor of such State or 
the chief executive officer of such unit 
of general local government of the non-
compliance and shall request the Gov-
ernor or chief executive officer to se-
cure compliance. If within a reasonable 
period of time, not to exceed 60 days, 
the Governor or chief executive officer 
fails or refuses to secure compliance, 
the Secretary is authorized to take the 
action specified in (a) of this section, 
exercise the powers and functions pro-
vided for in section 111(a) of the Hous-
ing and Community Act of 1974, 42 
U.S.C. 5311(a), or take such other ac-
tion as may be provided by law. 

(c) HUD shall limit any termination 
under § 146.35 to the particular recipi-
ent and particular program or activity 
HUD finds to be in violation of this 
part. HUD shall not base any part of a 
termination on a finding with respect 
to any program or activity of the re-
cipient which does not receive Federal 
financial assistance from HUD. 

(d) HUD shall take no action under 
paragraph (a) of this section until: 

(1) The Secretary has advised the re-
cipient of its failure to comply with 

the Act or this part and has deter-
mined that voluntary compliance can-
not be achieved. 

(2) Thirty days have elapsed after the 
Secretary has submitted a written re-
port of the circumstances and grounds 
of the action to the committees of the 
Congress having legislative jurisdic-
tion over the Federal program or activ-
ity involved. A report shall be filed 
whenever any action is taken under 
paragraph (a) of this section. 

(e)(1) The Secretary may defer the 
provision of new Federal financial as-
sistance to a recipient when termi-
nation proceedings under this section 
are initiated. 

(2) New financial assistance from 
HUD includes all assistance for which 
HUD requires an application, approval, 
or submissions under the Community 
Development Block Grant program in-
cluding renewal or continuation of ex-
isting activities, or authorization of 
new activities, during the deferral pe-
riod. New financial assistance from 
HUD does not include increases in 
funding as a result of changed com-
putation for formula awards or assist-
ance approved before the beginning of a 
hearing under this section. 

(3) HUD shall not impose a deferral 
until the recipient has received a no-
tice of an opportunity for a hearing 
under this section. HUD shall not con-
tinue a deferral for more than 60 days 
unless a hearing has begun within that 
time or the time for beginning the 
hearing has been extended by mutual 
consent of the recipient and the Sec-
retary. HUD shall not continue a defer-
ral for more than 30 days after the 
close of the hearing, unless the hearing 
results in a finding that the recipient 
has violated that Act or this part. 

§ 146.41 Prohibition against intimida-
tion or retaliation. 

A recipient may not engage in acts of 
intimidation or retaliation against any 
person who: 

(a) Attempts to assert a right pro-
tected by this part; or 

(b) Cooperates in any mediation, in-
vestigation, hearing, or other part of 
HUD’s investigation, settlement, and 
enforcement process. 
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§ 146.43 Hearings, decisions, post-ter-
mination proceedings. 

The provisions of 24 CFR part 180 
apply to HUD enforcement of this part. 

[61 FR 52218, Oct. 4, 1996] 

§ 146.45 Exhaustion of administrative 
remedies. 

(a) A complainant may file a civil ac-
tion following the exhaustion of admin-
istrative remedies under the Act. Ad-
ministrative remedies are exhausted if: 

(1) 180 days have elapsed since the 
complainant filed the complaint and 
HUD had made no finding with regard 
to the complaint; or 

(2) HUD issues any finding in favor of 
the recipient. 

(b) If HUD fails to make a finding 
within 180 days or issues a finding in 
favor of the recipient, HUD shall: 

(1) Promptly advise the complainant 
of this fact; 

(2) Advise the complainant of his or 
her right to bring a civil action for in-
junctive relief; and 

(3) Inform the complainant: 
(i) That he or she may bring a civil 

action only in a United States District 
Court for the district in which the re-
cipient is located or transacts business; 

(ii) That a complainant prevailing in 
a civil action has the right to be 
awarded the costs of the action, includ-
ing reasonable attorney’s fees, but that 
the complainant must demand these 
costs in the complaint; 

(iii) That before commencing the ac-
tion, the complainant must give 30 
days’ notice by registered mail to the 
Secretary of HUD, the Secretary of 
Health and Human Services, the Attor-
ney General of the United States, and 
the recipient; 

(iv) That the notice must state: the 
alleged violation of the Act, the relief 
requested, the court in which the com-
plainant is bringing the action, and 
whether or not attorney’s fees are de-
manded in the event the complainant 
prevails; and 

(v) That the complainant may not 
bring an action if the same alleged vio-
lation of the Act by the same recipient 
is the subject of a pending action in 
any court of the United States. 

§ 146.47 Remedial and affirmative ac-
tion by recipients. 

(a) Where the Secretary finds that a 
recipient has unlawfully discriminated 
on the basis of age, the recipient shall 
take any action that the Secretary 
may require to overcome the effects of 
the discrimination. If another recipient 
exercises control over a subrecipient 
that has unlawfully discriminated, the 
Secretary may require both recipients 
to take remedial action. 

(b) Even in the absence of a finding of 
discrimination, a recipient may take 
affirmative action to overcome the ef-
fects of conditions that resulted in lim-
ited participation in the recipient’s 
program or activity on the basis of age. 

(c) If a recipient operating a program 
which serves the elderly or children in 
addition to persons of other ages pro-
vides special benefits to the elderly or 
children, the provision of those bene-
fits shall be presumed to be voluntary 
affirmative action, provided that it 
does not have the effect of excluding 
otherwise eligible persons from partici-
pation in the program. 

§ 146.49 Alternate funds disbursal pro-
cedure. 

(a) Except as otherwise provided in 
this paragraph and to the extent au-
thorized by law, the Secretary may re-
disburse funds withheld or terminated 
under this part directly to an alternate 
recipient, including any public or non- 
profit private organization or agency, 
State or political subdivision of the 
State. Under title I of the Housing and 
Community Development Act of 1974, 
42 U.S.C. 5301, funds withheld because 
of a reduction or withdrawal of a re-
cipient’s Community Development 
Block Grant must be reallocated in the 
succeeding fiscal year, in accordance 
with the applicable regulations gov-
erning that program. 

(b) The Secretary shall require the 
alternate recipient to demonstrate: 

(1) The ability to comply with the 
regulations; and 

(2) The ability to achieve the goals of 
the Federal statute authorizing the 
program or activity. 
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PART 180—CONSOLIDATED HUD 
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CIVIL RIGHTS MATTERS 
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ALJ. 
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180.220 Separation of functions. 

Subpart C—Parties 

180.300 Rights of parties. 
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180.430 Motions. 
180.435 Prehearing statements. 
180.440 Prehearing conferences. 
180.445 Settlement negotiations before a 

settlement judge. 
180.450 Resolution of charge or notice of 
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180.500 Discovery. 
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180.510 Interrogatories. 
180.515 Depositions. 
180.520 Use of deposition at hearings. 
180.525 Requests for production of docu-

ments or things for inspection or other 
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180.530 Requests for admissions. 
180.535 Protective orders. 
180.540 Motion to compel discovery. 
180.545 Subpoenas. 

Subpart F—Procedures at Hearing 

180.600 Date and place of hearing. 
180.605 Conduct of hearings. 
180.610 Waiver of right to appear. 
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180.620 Evidence. 

180.625 Record of hearing. 
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180.665 Arguments and briefs. 
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Housing Act cases. 
180.675 Petitions for review. 
180.680 Final decisions. 

Subpart G—Post-Final Decision in Fair 
Housing Cases 

180.700 Action upon issuance of a final deci-
sion in Fair Housing Act cases. 

180.705 Attorney’s fees and costs. 
180.710 Judicial review of final decision. 
180.715 Enforcement of final decision. 

Subpart H—Post-Final Decision in Non-Fair 
Housing Act Matters 

180.800 Post-termination proceedings. 
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AUTHORITY: 29 U.S.C. 794; 42 U.S.C. 2000d–1 
3535(d), 3601–3619; 5301–5320, and 6103. 

SOURCE: 61 FR 52218, Oct. 4, 1996, unless 
otherwise noted. 

Subpart A—General Information 
§ 180.100 Definitions. 

As used in this part: 
(a) The terms ALJ, Department, Fair 

Housing Act, General Counsel, and HUD 
are defined in 24 CFR part 5, subpart A. 

(b) The terms Aggrieved Person, Assist-
ant Secretary, Attorney General, Discrimi-
natory Housing Practice, Person, and 
State are defined in 24 CFR part 103, 
subpart A. 

(c) Other terms used in this part are 
defined as follows: 

Agency has the same meaning as 
HUD. 

Applicant and Application have the 
meanings provided in 24 CFR 1.2 or 24 
CFR 8.3, as applicable. 

Charge means the statement of facts 
issued under 24 CFR 103.405 upon which 
HUD has found reasonable cause to be-
lieve that a discriminatory housing 
practice has occurred or is about to 
occur. 

Complaint means a complaint filed 
under the statutes covered by this 
part. 
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Complainant means the person (in-
cluding the Assistant Secretary) who 
filed a complaint under the statutes 
covered by this part. 

Docket Clerk is the docket clerk for 
HUD’s Office of Hearings and Appeals, 
451 7th Street, SW., Room B–133, Wash-
ington, DC 20410. The telephone num-
ber is 202–254–0000 and the facsimile 
number is 202–619–7304. 

Fair Housing Act matters refers to pro-
ceedings under this part pursuant to 
the Fair Housing Act and the imple-
menting regulations at 24 CFR parts 
100 and 103. 

Federal financial assistance has the 
meaning provided in 24 CFR 1.2, 6.3, 8.3, 
or 146.7, as applicable. 

Hearing means a trial-type pro-
ceeding that involves the submission of 
evidence, either by oral presentation or 
written submission, and briefs and oral 
arguments on the evidence and applica-
ble law. 

Intervenor is a person entitled by law 
or permitted by the ALJ to participate 
as a party. 

Non-Fair Housing Act matters refers to 
proceedings under this part pursuant 
to: 

(1) Title VI of the Civil Rights Act of 
1964, as amended, (42 U.S.C. 2000d-1) and 
the implementing regulations at 24 
CFR part 1; 

(2) Section 504 of the Rehabilitation 
Act of 1973, as amended, (29 U.S.C. 794) 
and the implementing regulations at 24 
CFR part 8; 

(3) The Age Discrimination Act of 
1975, as amended, (42 U.S.C. 6103) and 
the implementing regulations at 24 
CFR part 146; or 

(4) Section 109 of Title I of the Hous-
ing and Community Development Act 
of 1974, as amended, (42 U.S.C. 5301–5321) 
and the implementing regulations at 24 
CFR part 6. 

Notice of Proposed Adverse Action is 
the statement of facts issued pursuant 
to a non-Fair Housing Act matter upon 
which HUD has found reason to termi-
nate or refuse to grant or continue 
Federal financial assistance. 

Party is a person who has full partici-
pation rights in a proceeding under 
this part. 

Prevailing party has the same mean-
ing as the term has in section 722 of the 

Revised Statutes of the United States 
(42 U.S.C. 1988). 

Recipient has the meaning provided in 
24 CFR 1.2, 6.3, 8.3, or 146.7, as applica-
ble. 

Respondent means the person accused 
of violating one of the statutes covered 
by this part, including a recipient. 

Secretary means the Secretary of 
HUD, or to the extent of any delega-
tion of authority by the Secretary to 
act under any of the statutory authori-
ties listed in § 180.105(a), any other HUD 
official to whom the Secretary may 
hereafter delegate such authority. 

[61 FR 52218, Oct. 4, 1996, as amended at 64 FR 
3801, Jan. 25, 1999; 72 FR 53879, Sept. 20, 2007; 
74 FR 4635, Jan. 26, 2009] 

§ 180.105 Scope of rules. 
(a) This part contains the rules of 

practice and procedure applicable to 
administrative proceedings before an 
ALJ under the following authorities: 

(1) The Fair Housing Act (42 U.S.C. 
3601–3619) and the implementing regula-
tions at 24 CFR parts 100 and 103, where 
no election to proceed in federal dis-
trict court has been made; 

(2) Title VI of the Civil Rights Act of 
1964 (42 U.S.C. 2000d–1), and the imple-
menting regulations at 24 CFR part 1; 

(3) Section 504 of the Rehabilitation 
Act of 1973, as amended (29 U.S.C. 794), 
and the implementing regulations at 24 
CFR part 8; 

(4) The Age Discrimination Act of 
1975 (42 U.S.C. 6103), and the imple-
menting regulations at 24 CFR part 146; 
and 

(5) Section 109 of title I of the Hous-
ing and Community Development Act 
of 1974 (42 U.S.C. 5301–5321) and imple-
menting regulations at 24 CFR part 6. 

(b) In the absence of a specific provi-
sion, the Federal Rules of Civil Proce-
dure shall serve as a general guide. 

(c) Hearings under this part shall be 
conducted as expeditiously and inex-
pensively as possible, consistent with 
the needs and rights of the parties to 
obtain a fair hearing and a complete 
record. 

(d) Except to the extent that a waiv-
er would otherwise be contrary to law, 
the ALJ may, after adequate notice to 
all interested persons, modify or waive 
any of the rules in this part upon a de-
termination that no person will be 
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prejudiced and that the ends of justice 
will be served. 

(e) All pleadings, correspondence, ex-
hibits, transcripts of testimony, excep-
tions, briefs, decisions, and other docu-
ments filed in any proceeding may be 
inspected in the Docket Clerk’s office 
during regular business hours. 

[61 FR 52218, Oct. 4, 1996, as amended at 64 FR 
3801, Jan. 25, 1999; 74 FR 4636, Jan. 26, 2009] 

Subpart B—Administrative Law 
Judge 

§ 180.200 Designation. 

Proceedings under this part shall be 
presided over by an ALJ appointed 
under 5 U.S.C. 3105. 

[61 FR 52218, Oct. 4, 1996, as amended at 73 FR 
13723, Mar. 13, 2008] 

§ 180.205 Authority. 

The ALJ shall have all powers nec-
essary to conduct fair, expeditious and 
impartial hearings, including the 
power to: 

(a) Administer oaths and affirma-
tions and examine witnesses; 

(b) Rule on offers of proof and receive 
evidence; 

(c) Take depositions or have deposi-
tions taken when the ends of justice 
would be served; 

(d) Regulate the course of the hear-
ing and the conduct of persons at the 
hearing; 

(e) Hold conferences for the settle-
ment or simplification of the issues by 
consent of the parties; 

(f) Rule on motions, procedural re-
quests, and similar matters; 

(g) Make and issue initial decisions; 
(h) Impose appropriate sanctions 

against any person failing to obey an 
order, refusing to adhere to reasonable 
standards of orderly and ethical con-
duct, or refusing to act in good faith; 

(i) Issue subpoenas if authorized by 
law; and 

(j) Exercise any other powers nec-
essary and appropriate for the purpose 
and conduct of the proceeding as au-
thorized by the rules in this part or in 
conformance with statute, including 5 
U.S.C. 551–59. 

§ 180.210 Withdrawal or disqualifica-
tion of ALJ. 

(a) Disqualification. If an ALJ finds 
that there is a basis for his/her dis-
qualification in a proceeding, the ALJ 
shall withdraw from the proceeding. 
Withdrawal is accomplished by enter-
ing a notice in the record and providing 
a copy of the notice to the Director of 
the Office of Hearings and Appeals. 

(b) Motion for recusal. If a party be-
lieves that the presiding ALJ should be 
disqualified for any reason, the party 
may file a motion to recuse with the 
ALJ. The motion shall be supported by 
an affidavit setting forth the alleged 
grounds for disqualification. The ALJ 
shall rule on the motion, stating the 
grounds therefor. 

(c) Redesignation of ALJ. If an ALJ is 
disqualified, another ALJ shall be des-
ignated to preside over further pro-
ceedings. 

[61 FR 52218, Oct. 4, 1996, as amended at 73 FR 
13723, Mar. 13, 2008] 

§ 180.215 Ex parte communications. 

(a) An ex parte communication is any 
direct or indirect communication con-
cerning the merits of a pending pro-
ceeding, made by a party in the ab-
sence of any other party, to the pre-
siding ALJ, and which was neither on 
the record nor on reasonable prior no-
tice to all parties. Ex parte commu-
nications do not include communica-
tions made for the sole purpose of 
scheduling hearings, requesting exten-
sions of time, or requesting informa-
tion on the status of cases. 

(b) Ex parte communications are pro-
hibited. 

(c) If the ALJ receives an ex parte 
communication that the ALJ knows or 
has reason to believe is prohibited, the 
ALJ shall promptly place the commu-
nication, or a written statement of the 
substance of the communication, in the 
record and shall furnish copies to all 
parties. Unauthorized communications 
shall not be taken into consideration 
in deciding any matter in issue. Any 
party making a prohibited ex parte 
communication may be subject to 
sanctions including, but not limited to, 
exclusion from the proceeding and an 
adverse ruling on the issue that is the 
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subject of the prohibited communica-
tion. 

§ 180.220 Separation of functions. 
No officer, employee, or agent of the 

Federal Government engaged in the 
performance of investigative, concilia-
tory, or prosecutorial functions in con-
nection with the proceeding shall, in 
that proceeding or any factually re-
lated proceeding under this part, par-
ticipate or advise in the decision of the 
ALJ, except as a witness or counsel 
during the proceedings or in its appel-
late review. 

Subpart C—Parties 
§ 180.300 Rights of parties. 

Each party may appear in person, be 
represented by counsel, examine or 
cross-examine witnesses, introduce 
documentary or other relevant evi-
dence into the record and, in Fair 
Housing Act matters, request the 
issuance of subpoenas. 

§ 180.305 Representation. 
(a) HUD is represented by the Gen-

eral Counsel. 
(b) Any party may appear on his/her/ 

its own behalf or by an attorney. Each 
party or attorney shall file a notice of 
appearance. The notice must identify 
the matter before the ALJ, the party 
on whose behalf the appearance is 
made, and the mailing address and 
telephone number of the person appear-
ing. Similar notice shall also be given 
for any withdrawal of appearance. 

(c) An attorney must be admitted to 
practice before a Federal Court or the 
highest court in any State. The attor-
ney’s representation that he/she is in 
good standing before any of these 
courts is sufficient evidence of the at-
torney’s qualifications under this sec-
tion, unless otherwise ordered by the 
ALJ. 

§ 180.310 Parties. 
(a) Parties to proceedings under this 

part are HUD, the respondent(s), and 
any intervenors. Respondents include 
persons named as such in a charge 
issued under 24 CFR part 103 and Re-
cipients/applicants named as respond-
ents in hearing notices issued under 24 
CFR parts 1, 6, 8 or 146 and notices of 

proposed adverse action under this 
part. 

(b) An aggrieved person is not a party 
but may file a motion to intervene. Re-
quests for intervention shall be filed 
within 50 days after the filing of the 
charge; however, the ALJ may allow 
intervention beyond that time. An in-
tervenor’s right to participate as a 
party may be restricted by order of the 
ALJ pursuant to statute, the rules in 
this part or other applicable law. Inter-
vention shall be permitted if the person 
requesting intervention is 

(1) The aggrieved person on whose be-
half the charge is issued; or 

(2) An aggrieved person who claims 
an interest in the property or trans-
action that is the subject of the charge 
and the disposition of the charge may, 
as a practical matter, impair or impede 
this person’s ability to protect that in-
terest, unless the aggrieved person is 
adequately represented by the existing 
parties. 

(c) A complainant in a non-Fair 
Housing Act matter is not a party but 
may file a motion to become an amicus 
curiae. 

(d) Any person may file a petition to 
participate in a proceeding under this 
part as an amicus curiae. An amicus 
curiae is not a party to the proceeding 
and may not introduce evidence at the 
hearing. 

(1) A petition to participate as ami-
cus curiae shall be filed before the 
commencement of the hearing, unless 
the petitioner shows good cause for fil-
ing the petition later. The petition 
may be granted if the ALJ finds that 
the petitioner has a legitimate interest 
in the proceedings, and that such par-
ticipation will not unduly delay the 
outcome and may contribute materi-
ally to the proper disposition thereof. 

(2) The amicus curiae may submit 
briefs within time limits set by the 
ALJ or by the Secretary in the event of 
an appeal to the Secretary. 

(3) When all parties have completed 
their initial examination of a witness, 
the amicus curiae may request the ALJ 
to propound specific questions to the 
witness. Any such request may be 
granted if the ALJ believes the pro-
posed additional testimony may assist 
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materially in elucidating factual mat-
ters at issue between the parties and 
will not expand the issues. 

[61 FR 52218, Oct. 4, 1996, as amended at 64 FR 
3801, Jan. 25, 1999] 

§ 180.315 Standards of conduct. 
(a) All persons appearing in pro-

ceedings under this part shall act with 
integrity and in an ethical manner. 

(b) The ALJ may exclude parties or 
their representatives for refusal to 
comply with directions, continued use 
of dilatory tactics, refusal to adhere to 
reasonable standards of orderly and 
ethical conduct, failure to act in good 
faith, or violations of the prohibitions 
against ex parte communications. An 
attorney who is suspended or barred 
from participation may appeal to an-
other ALJ designated by the Director 
of the Office of Hearings and Appeals. 
The proceeding will not be delayed or 
suspended pending disposition on the 
appeal, except that the ALJ shall sus-
pend the proceeding for a reasonable 
time to enable the party to obtain an-
other attorney. 

[61 FR 52218, Oct. 4, 1996, as amended at 73 FR 
13723, Mar. 13, 2008] 

Subpart D—Proceedings Prior to 
Hearing 

§ 180.400 Service and filing. 
(a) Service—(1) Service by the Office of 

ALJs. The Office of ALJs shall serve all 
notices, orders, decisions and other 
such documents by mail to each party 
and amicus curiae at the last known 
address. 

(2) Service by others. A copy of each 
filed document shall be served on each 
party and each amicus curiae. Service 
shall be made upon counsel if a party is 
represented by counsel. Service on 
counsel shall constitute service on the 
party. Service may be made to the last 
known address by first-class mail or 
other more expeditious means, such as: 

(i) Hand delivery to the person to be 
served or a person of suitable age and 
discretion at the place of business, resi-
dence, or usual place of abode of the 
person to be served; 

(ii) Overnight delivery; or 
(iii) Facsimile transmission or elec-

tronic means. The ALJ may place ap-

propriate limits on service by facsimile 
transmission or electronic means. 

(3) Certificate of service. Every docu-
ment served shall be accompanied by a 
certificate of service containing a 
statement as to the date of service, the 
method of service, the parties served 
and the address at which they were 
served, which is signed and dated by 
the person making service. 

(b) Filing—(1) Method. All documents 
shall be filed with the Docket Clerk. 
Filing may be by first class mail, deliv-
ery, facsimile transmission, or elec-
tronic means; however, the ALJ may 
place appropriate limits on filing by 
facsimile transmission or electronic 
means. 

(2) Form. Every pleading, motion, 
brief, or other document shall contain 
a caption setting forth the title of the 
proceeding, the docket number as-
signed by the Office of ALJs, and the 
designation of the type of document 
(e.g., charge, motion). 

(3) Signature. Every document filed 
by a party shall be signed by the party 
or the party’s attorney and must in-
clude the signer’s address and tele-
phone number. The signature con-
stitutes a certification that: the signer 
has read the document; to the best of 
the signer’s knowledge, information 
and belief, the statements made there-
in are true; and the document is not 
interposed for delay. 

[61 FR 52218, Oct. 4, 1996, as amended at 74 FR 
4636, Jan. 26, 2009] 

§ 180.405 Time computations. 

(a) In computing time under this 
part, the time period begins the day 
following the act, event, or default and 
includes the last day of the period, un-
less the last day is a Saturday, Sunday, 
or legal holiday observed by the Fed-
eral Government, in which case the 
time period includes the next business 
day. 

(b) Modification of time periods. Except 
for time periods required by statute, 
the ALJ may enlarge or reduce any 
time period required under this part 
where necessary to avoid prejudicing 
the public interest or the rights of the 
parties. Requests for extension of time 
should set forth the reasons for the re-
quest. 
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(c) Entry of orders. In computing any 
time period involving the date of the 
ALJ’s issuance of an order or decision, 
the date of issuance is the date of serv-
ice by the Docket Clerk. 

(d) Computation of time for delivery by 
mail. When documents are filed by 
mail, three days shall be added to the 
prescribed time period for filing any re-
sponsive pleading. Documents are not 
filed until received by the Docket 
Clerk. 

(e) Untimely filing. The ALJ may 
refuse to consider any motion or other 
document that is not filed in a timely 
fashion. 

[61 FR 52218, Oct. 4, 1996, as amended at 74 FR 
4636, Jan. 26, 2009] 

§ 180.410 Charges under the Fair 
Housing Act. 

(a) Filing and service. Within 3 days 
after the issuance of a charge, the Gen-
eral Counsel shall file the charge with 
the Docket Clerk and serve copies 
(with the additional information re-
quired under paragraph (b) of this sec-
tion) on all respondents and aggrieved 
persons. 

(b) Contents. The charge shall consist 
of a short and plain written statement 
of the facts upon which reasonable 
cause has been found to believe that a 
discriminatory housing practice has 
occurred or is about to occur. A notifi-
cation shall be served with the charge 
containing the following information: 

(1) Any complainant, respondent, or 
aggrieved person may elect to have the 
claims asserted in the charge decided 
in a civil action under 42 U.S.C. 3612(o), 
in lieu of an administrative proceeding 
under this part. 

(2) Such election must be made not 
later than 20 days after receipt of serv-
ice of the charge by serving written no-
tice of such on the Docket Clerk, each 
respondent, each aggrieved person on 
whose behalf the charge was issued, the 
Assistant Secretary, and the General 
Counsel. 

(3) If no person timely elects to have 
the claims asserted in the charge de-
cided in a civil action under 42 U.S.C. 
3612(o), an administrative proceeding 
will be conducted under this part. 

(4) If an administrative hearing is 
conducted: 

(i) The hearing will be held at a date 
and place specified. 

(ii) The respondent will have an op-
portunity to file an answer to the 
charge within 30 days after service of 
the charge. 

(iii) The aggrieved person may par-
ticipate as a party to the administra-
tive proceeding by filing a request for 
intervention within 50 days after serv-
ice of the charge. 

(iv) All discovery must be concluded 
15 days before the date set for hearing. 

(v) The rules in this part will govern 
the proceeding. 

(5) If, at any time following service of 
the charge on the respondent, the re-
spondent intends to enter into a con-
tract, sale, encumbrance, or lease with 
any person regarding the property that 
is the subject of the charge, the re-
spondent must provide a copy of the 
charge to such person before the re-
spondent and the person enter into the 
contract, sale, encumbrance or lease. 

(c) Election of judicial determination. If 
the complainant, the respondent, or 
the aggrieved person on whose behalf a 
complaint was filed makes a timely 
election to have the claims asserted in 
the charge decided in a civil action 
under 42 U.S.C. 3612(o), the administra-
tive proceeding shall be dismissed. 

(d) Effect of a civil action on adminis-
trative proceeding. An ALJ may not con-
tinue an administrative proceeding 
under the Fair Housing Act after the 
beginning of the trial of a civil action 
commenced by the aggrieved person 
under an act of Congress or a State law 
seeking relief with respect to that dis-
criminatory housing practice. If such a 
trial is commenced, the ALJ shall dis-
miss the administrative proceeding. 
The commencement and maintenance 
of a civil action for appropriate tem-
porary or preliminary relief under 42 
U.S.C. 3610(e) or 42 U.S.C. 3613 does not 
affect administrative proceedings 
under this part. 

[61 FR 52218, Oct. 4, 1996, as amended by 73 
FR 13723, Mar. 13, 2008; 74 FR 4636, Jan. 26, 
2009] 
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§ 180.415 Notice of proposed adverse 
action regarding Federal financial 
assistance in non-Fair Housing Act 
matters. 

(a) Filing and service. Within 10 days 
after a recipient/applicant has re-
quested a hearing, as provided for in 24 
CFR parts 1, 6, 8, or 146, the General 
Counsel shall file a notice of proposed 
adverse action with the Docket Clerk 
and serve copies (with the additional 
information required under paragraph 
(b) of this section) on all respondents 
and complainants. 

(b) Contents. The notice of proposed 
adverse action shall consist of a short 
and plain written statement of the 
facts and legal authority upon which 
the proposed action is based. A notifi-
cation shall be served with the notice 
containing the following information: 

(1) That an administrative hearing 
will be held at a date and place speci-
fied. 

(2) That the respondent will have an 
opportunity to file an answer to the 
notice of adverse action within 30 days 
after its service. 

(3) That the complainant may par-
ticipate as an amicus curiae by filing a 
timely request to do so. 

(4) That discovery must be concluded 
by a date specified. 

(5) That the rules specified in this 
part shall govern the proceeding. 

(c) Consolidation. The ALJ may pro-
vide for non-Fair Housing Act pro-
ceedings at HUD to be joined or con-
solidated for hearing with proceedings 
in other Federal departments or agen-
cies, by agreement with such other de-
partments or agencies. All parties to 
any proceeding consolidated subse-
quent to service of the notice of pro-
posed adverse action shall be promptly 
served with notice of such consolida-
tion. 

[61 FR 52218, Oct. 4, 1996, as amended at 64 FR 
3802, Jan. 25, 1999; 74 FR 4636, Jan. 26, 2009] 

§ 180.420 Answer. 
(a) Within 30 days after service of the 

charge or notice of proposed adverse 
action, a respondent may file an an-
swer. The answer shall include: 

(1) A statement that the respondent 
admits, denies, or does not have and is 
unable to obtain sufficient information 
to admit or deny, each allegation 

made. A statement of lack of informa-
tion shall have the effect of a denial. 
Any allegation that is not denied shall 
be deemed to be admitted. 

(2) A statement of each affirmative 
defense and a statement of facts sup-
porting each affirmative defense. 

(b) Failure to file an answer within 
the 30-day period following service of 
the charge or notice of proposed ad-
verse action shall be deemed an admis-
sion of all matters of fact recited 
therein and may result in the entry of 
a default decision. 

§ 180.425 Amendments to pleadings. 
(a) By right. HUD may amend the 

charge or notice of proposed adverse 
action once as a matter of right prior 
to the filing of the answer. 

(b) By leave. Upon such conditions as 
are necessary to avoid prejudicing the 
public interest and the rights of the 
parties, the ALJ may allow amend-
ments to pleadings upon a motion of a 
party. 

(c) Conformance to the evidence. When 
issues not raised by the pleadings are 
reasonably within the scope of the 
original charge or notice of proposed 
adverse action and have been tried by 
the express or implied consent of the 
parties, the issues shall be treated in 
all respects as if they had been raised 
in the pleadings, and amendments may 
be made as necessary to make the 
pleading conform to evidence. 

(d) Supplemental pleadings. The ALJ 
may, upon reasonable notice, permit 
supplemental pleadings concerning 
transactions, occurrences or events 
that have happened or been discovered 
since the date of the pleadings and 
which are relevant to any of the issues 
involved. 

§ 180.430 Motions. 
(a) Motions. Any application for an 

order or other request shall be made by 
a motion which, unless made during an 
appearance before the ALJ, shall be in 
writing and shall state the specific re-
lief requested and the basis therefor. 
Motions made during an appearance be-
fore the ALJ shall be stated orally and 
made a part of the transcript. All par-
ties shall be given a reasonable oppor-
tunity to respond to written or oral 
motions or requests. 
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(b) Responses to written motions. With-
in seven calendar days after a written 
motion is served, any party to the pro-
ceeding may file a response in support 
of, or in opposition to, the motion. Un-
less otherwise ordered by the ALJ, no 
further responsive documents may be 
filed. Failure to file a response within 
the response period constitutes a waiv-
er of any objection to the granting of 
the motion. 

(c) Oral argument. The ALJ may order 
oral argument on any motion. 

§ 180.435 Prehearing statements. 
(a) Before the commencement of the 

hearing, the ALJ may direct the par-
ties to file prehearing statements. 

(b) The prehearing statement must 
state the name of the party presenting 
the statement and, unless otherwise di-
rected by the ALJ, briefly set forth the 
following: 

(1) The issues involved in the pro-
ceeding; 

(2) The facts stipulated by the parties 
and a statement that the parties have 
made a good faith effort to stipulate to 
the greatest extent possible; 

(3) The facts in dispute; 
(4) The witnesses (together with a 

summary of the testimony expected) 
and exhibits to be presented at the 
hearing; 

(5) A brief statement of applicable 
law; 

(6) Conclusions to be drawn; 
(7) Estimated time required for pres-

entation of the party’s case; and 
(8) Such other information as may 

assist in the disposition of the pro-
ceeding. 

§ 180.440 Prehearing conferences. 
(a) Before the commencement of or 

during the course of the hearing, the 
ALJ may direct the parties to partici-
pate in a conference to expedite the 
hearing. Failure to attend a conference 
may constitute a waiver of all objec-
tions to the agreements reached at the 
conference and to any order with re-
spect thereto. 

(b) During the conference, the ALJ 
may dispose of any procedural matters 
on which he/she is authorized to rule. 
At the conference, the following mat-
ters may be considered: 

(1) Pre-trial motions; 

(2) Identification, simplification and 
clarification of the issues; 

(3) Necessary amendments to the 
pleadings; 

(4) Stipulations of fact and of the au-
thenticity, accuracy, and admissibility 
of documents; 

(5) Limitations on the number of wit-
nesses; 

(6) Negotiation, compromise, or set-
tlement of issues; 

(7) The exchange of proposed exhibits 
and witness lists; 

(8) Matters of which official notice 
will be requested; 

(9) Scheduling actions discussed at 
the conference; and 

(10) Such other matters as may assist 
in the disposition of the proceeding. 

(c) Conferences may be conducted by 
telephone or in person, but generally 
shall be conducted by telephone, unless 
the ALJ determines that this method 
is inappropriate. The ALJ shall give 
reasonable notice of the time, place 
and manner of the conference. 

(d) Record of conference. Unless other-
wise directed by the ALJ, the con-
ference will not be stenographically re-
corded. The ALJ will reduce the ac-
tions taken at the conference to a writ-
ten order or, if the conference takes 
place less than seven days before the 
beginning of the hearing, may make a 
statement at the hearing and on the 
record summarizing the actions taken 
at the conference. 

§ 180.445 Settlement negotiations be-
fore a settlement judge. 

(a) Appointment of settlement judge. 
The ALJ, upon the motion of a party or 
upon his or her own motion, may re-
quest the Director of the Office of 
Hearings and Appeals to appoint an-
other ALJ to conduct settlement nego-
tiations. The order shall direct the set-
tlement judge to report to the pre-
siding ALJ within specified time peri-
ods. 

(b) Duties of settlement judge. (1) The 
settlement judge shall convene and 
preside over conferences and settle-
ment negotiations between the parties 
and assess the practicalities of a poten-
tial settlement. 

(2) The settlement judge shall report 
to the presiding ALJ describing the 
status of the settlement negotiations, 

VerDate Mar<15>2010 16:04 May 11, 2012 Jkt 226079 PO 00000 Frm 00737 Fmt 8010 Sfmt 8010 Q:\24\24V1.TXT ofr150 PsN: PC150



728 

24 CFR Subtitle B, Ch. I (4–1–12 Edition) § 180.450 

evaluating settlement prospects, and 
recommending the termination or con-
tinuation of the settlement negotia-
tions. 

(c) Termination of settlement negotia-
tions. Settlement negotiations shall 
terminate upon the order of the pre-
siding ALJ issued after consultation 
with the settlement judge. The conduct 
of settlement negotiations shall not 
unduly delay the commencement of the 
hearing. 

[61 FR 52218, Oct. 4, 1996, as amended by 73 
FR 13723, Mar. 13, 2008] 

§ 180.450 Resolution of charge or no-
tice of proposed adverse action. 

At any time before a final decision is 
issued, the parties may submit to the 
ALJ an agreement resolving the charge 
or notice of proposed adverse action. A 
charge under the Fair Housing Act can 
only be resolved with the agreement of 
the aggrieved person on whose behalf 
the charge was issued. If the agreement 
is in the public interest, the ALJ shall 
accept it by issuing an initial decision 
and consent order based on the agree-
ment. 

Subpart E—Discovery 
§ 180.500 Discovery. 

(a) In general. This subpart governs 
discovery in aid of administrative pro-
ceedings under this part. Discovery in 
Fair Housing Act matters shall be com-
pleted 15 days before the date sched-
uled for hearing or at such time as the 
ALJ shall direct. Discovery in non-Fair 
Housing Act matters shall be com-
pleted as the ALJ directs. 

(b) Scope. The parties are encouraged 
to engage in voluntary discovery proce-
dures. Discovery shall be conducted as 
expeditiously and inexpensively as pos-
sible, consistent with the needs of all 
parties to obtain relevant evidence. 
Unless otherwise ordered by the ALJ, 
the parties may obtain discovery re-
garding any matter, not privileged, 
that is relevant to the subject matter 
involved in the proceeding, including 
the existence, description, nature, cus-
tody, condition, and location of docu-
ments or persons having knowledge of 
any discoverable matter. It is not 
grounds for objection that information 
sought will be inadmissible if the infor-

mation appears reasonably calculated 
to lead to the discovery of admissible 
evidence. 

(c) Methods. Parties may obtain dis-
covery by one or more of the following 
methods: 

(1) Deposition upon oral examination 
or written questions. 

(2) Written interrogatories. 
(3) Requests for the production of 

documents or other evidence for in-
spection and other purposes. 

(4) Requests for admissions. 
(5) Upon motion of a party, the pre-

siding ALJ may issue an order requir-
ing a physical or mental examination 
of a party or of a person in the custody 
or under the legal control of a party. 

(d) Frequency and sequence. Unless 
otherwise ordered by the ALJ or re-
stricted by this subpart, the frequency 
or sequence of these methods is not 
limited. 

(e) Non-intervening aggrieved person. 
For purposes of obtaining discovery 
from a non-intervening aggrieved per-
son, the term party as used in this sub-
part includes the aggrieved person. 

§ 180.505 Supplementation of re-
sponses. 

A party is under a duty, in a timely 
fashion, to: 

(a) Supplement a response with re-
spect to any question directly ad-
dressed to: 

(1) The identity and location of per-
sons having knowledge of discoverable 
matters; and 

(2) The identity of each person ex-
pected to be called as an expert wit-
ness, the subject matter on which the 
expert witness is expected to testify, 
and the substance of the testimony. 

(b) Amend a response if the party 
later obtains information upon the 
basis of which: 

(1) The party knows the response was 
incorrect when made, or 

(2) The party knows the response, 
though correct when made, is no longer 
true, and the circumstances are such 
that a failure to amend the response is, 
in substance, a knowing concealment. 

(c) Supplement other responses, as 
imposed by order of the ALJ or by 
agreement of the parties. 
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§ 180.510 Interrogatories. 
(a) Any party may serve on any other 

party written interrogatories to be an-
swered by the party served. If the party 
served is a public or private corpora-
tion, a partnership, an association, or a 
governmental agency, the interrog-
atories may be answered by any au-
thorized officer or agent who shall fur-
nish such information as may be avail-
able to the party. A party may serve 
not more than 30 written interrog-
atories on another party without an 
order of the ALJ. 

(b) Each interrogatory shall be an-
swered separately and fully in writing 
under oath or affirmation, unless it is 
objected to, in which event, the reasons 
for the objection shall be stated in lieu 
of an answer. The answers shall be 
signed by the person making them, and 
the objections may be signed by the at-
torney or other representative making 
them. The answers and objections shall 
be served within 15 days after service of 
the interrogatories. 

(c) It is a sufficient answer to an in-
terrogatory to specify the records from 
which the answer may be derived or 
ascertained if: 

(1) The answer to the interrogatory 
may be derived or ascertained from the 
records of the party on whom the inter-
rogatory has been served or from an ex-
amination, audit or inspection of such 
records, or from a compilation, ab-
stract or summary based thereon, and 

(2) The burden of deriving or 
ascertaining the answer is substan-
tially the same for the party serving 
the interrogatory as the party served. 
The party serving the interrogatory 
shall be afforded reasonable oppor-
tunity to examine, audit or inspect 
such records and to make copies, com-
pilations, abstracts or summaries. The 
specification shall include sufficient 
detail to permit the interrogating 
party to locate and identify the indi-
vidual records from which the answer 
may be ascertained. 

(d) Objections to the form of written 
interrogatories are waived unless 
served in writing upon the party pro-
pounding the interrogatories. 

§ 180.515 Depositions. 
(a) Notice. Upon written notice to the 

witness and to all other parties, a 

party may take the testimony of a wit-
ness by deposition and may request the 
production of specified documents or 
materials by the witness at the deposi-
tion. Notice of the taking of a deposi-
tion shall be given not less than five 
days before the deposition is scheduled. 
The notice shall state: 

(1) The purpose and general scope of 
the deposition; 

(2) The time and place of the deposi-
tion; 

(3) The name and address of the per-
son before whom the deposition is to be 
taken; 

(4) The name and address of the wit-
ness; and 

(5) A specification of the documents 
and materials that the witness is re-
quested to produce. 

(b) Deposition of an organization. If 
the deposition of a public or private 
corporation, partnership, association, 
or governmental agency is sought, the 
organization so named shall designate 
one or more officers, directors or 
agents to testify on its behalf, and may 
set forth, for each person designated, 
the matters on which he/she will tes-
tify. 

(c) Procedure at deposition. Deposi-
tions may be taken before any disin-
terested person having power to admin-
ister oaths in the location where the 
deposition is to be taken. Each depo-
nent shall be placed under oath or af-
firmation, and the other parties will 
have the right to cross-examine. The 
deponent may have counsel present 
during the deposition. The questions 
propounded and all answers and objec-
tions thereto shall be reduced to writ-
ing, read by or to and subscribed by the 
witness, and certified by the person be-
fore whom the deposition was taken. 
Non-intervening aggrieved persons may 
be present at depositions in which they 
are not the deponent. 

(d) Motion to terminate or limit exam-
ination. During the taking of a deposi-
tion, a party or the witness may re-
quest suspension of the deposition on 
the grounds of bad faith in the conduct 
of the examination, oppression of the 
witness or party, or improper ques-
tioning or conduct. Upon request for 
suspension, the deposition will be ad-
journed. The objecting party or witness 
must immediately move the ALJ for a 
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ruling on the objection. The ALJ may 
then limit the scope or manner of tak-
ing the deposition. 

(e) Waiver of deposing officer’s disquali-
fication. Objection to taking a deposi-
tion because of the disqualification of 
the officer before whom it is taken is 
waived unless made before the taking 
of the deposition begins or as soon 
thereafter as the disqualification be-
comes known or could have been dis-
covered with reasonable diligence. 

(f) Payment of costs of deposition. The 
party requesting the deposition shall 
bear all costs of the deposition. 

§ 180.520 Use of deposition at hearings. 
(a) In general. At the hearing, any 

part or all of a deposition, so far as ad-
missible under the Federal Rules of 
Evidence, may be used against any 
party who was present or represented 
at the taking of the deposition or who 
had due notice of the taking of the dep-
osition, in accordance with the fol-
lowing provisions: 

(1) Any deposition may be used by 
any party for the purpose of contra-
dicting or impeaching the testimony of 
the deponent as a witness. 

(2) The deposition of an expert wit-
ness may be used by any party for any 
purpose, unless the ALJ rules that such 
use is unfair or in violation of due 
process. 

(3) The deposition of a party, or of 
anyone who at the time of the taking 
of the deposition was an officer, direc-
tor, or duly authorized agent of a pub-
lic or private corporation, partnership, 
or association that is a party, may be 
used by any other party for any pur-
pose. 

(4) The deposition of a witness, 
whether or not a party, may be used by 
any party for any purpose if the ALJ 
finds: 

(i) That the witness is dead; 
(ii) That the witness is out of the 

United States or more than 100 miles 
from the place of hearing, unless it ap-
pears that the absence of the witness 
was procured by the party offering the 
deposition; 

(iii) That the witness is unable to at-
tend to testify because of age, sickness, 
infirmity, or imprisonment; 

(iv) That the party offering the depo-
sition has been unable to procure the 

attendance of the witness by subpoena; 
or 

(v) Whenever exceptional cir-
cumstances exist as to make it desir-
able, in the interest of justice and with 
due regard to the importance of pre-
senting the testimony of witnesses 
orally in open hearing, to allow the 
deposition to be used. 

(5) If a part of a deposition is offered 
in evidence by a party, any other party 
may require the party to introduce all 
of the deposition that is relevant to the 
part introduced. Any party may intro-
duce any other part of the deposition. 

(6) Substitution of parties does not 
affect the right to use depositions pre-
viously taken. If a proceeding has been 
dismissed and another proceeding in-
volving the same subject matter is 
later brought between the same parties 
or their representatives or successors 
in interest, all depositions lawfully 
taken in the former proceeding may be 
used in the latter proceeding. 

(b) Objections to admissibility. Except 
as provided in this paragraph, objec-
tion may be made at the hearing to re-
ceiving in evidence any deposition or 
part of a deposition for any reason that 
would require the exclusion of the evi-
dence if the witness were present and 
testifying. 

(1) Objections to the competency of a 
witness or to the competency, rel-
evancy, or materiality of testimony 
are not waived by failure to make them 
before or during the taking of the depo-
sition, unless the basis of the objection 
is one which might have been obviated 
or removed if presented at that time. 

(2) Errors and irregularities occur-
ring at the oral examination in the 
manner of taking the deposition, in the 
form of the questions or answers, in 
the oath or affirmation, or in the con-
duct of parties, and errors of any kind 
which might be obviated, removed or 
cured if promptly presented, are waived 
unless reasonable objection is made at 
the taking of the deposition. 

§ 180.525 Requests for production of 
documents or things for inspection 
or other purposes, including phys-
ical and mental examinations. 

(a) Any party may serve on any other 
party a request to: 
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(1) Produce and/or permit the party, 
or a person acting on the party’s be-
half, to inspect and copy any des-
ignated documents, or to inspect and 
copy, test, or sample any tangible 
things that contain or may lead to rel-
evant information and that are in the 
possession, custody, or control of the 
party upon whom the request is served. 

(2) Permit entry upon designated 
land or other property in the posses-
sion or control of the party upon whom 
the request is served for the purpose of 
inspection and measuring, 
photographing, testing, or other pur-
poses stated in paragraph (a)(1) of this 
section. 

(b) Each request shall set forth with 
reasonable particularity the items or 
categories to be inspected and shall 
specify a reasonable time, place and 
manner for making the inspection and 
performing the related acts. 

(c) Within 15 days after service of the 
request, the party upon whom the re-
quest is served shall serve a written re-
sponse on the party submitting the re-
quest. The response shall state, with 
regard to each item or category, that 
inspection and related activities will 
be permitted as requested, unless there 
are objections, in which case the rea-
sons for the objection shall be stated. 

(d) Upon motion of any party, when 
the mental or physical condition (in-
cluding the blood group) of a party or 
of a person in the custody or under the 
legal control of a party, is in con-
troversy, the presiding ALJ may order 
the party to submit to a physical or 
mental examination by a suitably li-
censed or certified examiner or to 
produce for examination the person in 
the party’s custody or legal control. 
The order may be made only on motion 
for good cause shown and upon notice 
to the person to be examined and to all 
parties and shall specify the time, 
place, manner, conditions, and scope of 
the examination and the person or per-
sons by whom it is to be made. A report 
of the examiner shall be made in ac-
cordance with Rule 35(b) of the Federal 
Rules of Civil Procedure. 

§ 180.530 Requests for admissions. 
(a) Any party may serve on any other 

party a written request for the admis-
sion of the truth of any matters rel-

evant to the adjudication set forth in 
the request that relate to statements 
or opinions of fact or of application of 
law to fact, including the genuineness 
and authenticity of any documents de-
scribed in or attached to the request. 

(b) Each matter for which an admis-
sion is requested is admitted unless, 
within 15 days after service of the re-
quest, or within such time as the ALJ 
allows, the party to whom the request 
is directed serves on the requesting 
party a sworn written answer which: 

(1) Specifically denies, in whole or in 
part, the matter for which an admis-
sion is requested; 

(2) Sets forth in detail why the party 
cannot truthfully admit or deny the 
matter; or 

(3) States an objection that the mat-
ter is privileged, irrelevant or other-
wise improper in whole or in part. 

(c) An answering party may not give 
lack of information or knowledge as a 
reason for failure to admit or deny, un-
less he/she/it states that he/she/it has 
made a reasonable inquiry and that the 
information known to, or readily ob-
tainable by, him/her/it is insufficient to 
enable the party to admit or deny. 

(d) The party requesting admissions 
may move for a determination of the 
sufficiency of the answers or objec-
tions. Unless the ALJ determines that 
an objection is justified, the ALJ shall 
order that an answer be served. If the 
ALJ determines that an answer does 
not comply with the requirements of 
this section, the ALJ may order either 
that the matter is admitted or that an 
amended answer be served. 

(e) Any matter admitted under this 
section is conclusively established un-
less, upon the motion of a party, the 
ALJ permits the withdrawal or amend-
ment of the admission. Any admission 
made under this section is made for the 
purposes of the pending proceeding 
only, is not an admission by the party 
for any other purpose, and may not be 
used against the party in any other 
proceeding. 

§ 180.535 Protective orders. 
(a) Upon motion of a party or a per-

son from whom discovery is sought or 
in accordance with § 180.540(c), and for 
good cause shown, the ALJ may make 
appropriate orders to protect a party 
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or person from annoyance, embarrass-
ment, oppression, or undue burden or 
expense as a result of the requested dis-
covery request. The order may direct 
that: 

(1) The discovery may not be had; 
(2) The discovery may be had only on 

specified terms and conditions, includ-
ing at a designated time and place; 

(3) The discovery may be had by a 
method of discovery other than that 
selected by the party seeking dis-
covery; 

(4) Certain matters may not be the 
subject of discovery, or the scope of 
discovery may be limited to certain 
matters; 

(5) Discovery may be conducted with 
no one present other than persons des-
ignated by the ALJ; 

(6) A trade secret or other confiden-
tial research, development or commer-
cial information may not be disclosed, 
or may be disclosed only in a des-
ignated way; or 

(7) The party or other person from 
whom discovery is sought may file 
specified documents or information 
under seal to be opened as directed by 
the ALJ. 

(b) The ALJ may permit a party or 
other person from whom discovery is 
sought, who is seeking a protective 
order, to make all or part of the show-
ing of good cause in camera. If such a 
showing is made, upon motion of the 
party or other person from whom dis-
covery is sought, an in camera record 
of the proceedings may be made. If the 
ALJ enters a protective order, any in 
camera record of such showing shall be 
sealed and preserved and made avail-
able to the ALJ or, in the event of ap-
peal, to the Secretary or a court. 

§ 180.540 Motion to compel discovery. 

(a) If a deponent fails to answer a 
question propounded, or a party upon 
whom a discovery request has been 
made fails to respond adequately, ob-
jects to a request, or fails to produce 
documents or other inspection as re-
quested, the discovering party may 
move the ALJ for an order compelling 
discovery in accordance with the re-
quest. The motion shall: 

(1) State the nature of the request; 

(2) Set forth the response or objec-
tion of the deponent or party upon 
whom the request was served; 

(3) Present arguments supporting the 
motion; and 

(4) Attach copies of all relevant dis-
covery requests and responses. 

(b) For the purposes of this section, 
an evasive or incomplete answer or re-
sponse will be treated as a failure to 
answer or respond. 

(c) In ruling on a motion under this 
section, the ALJ may enter an order 
compelling a response in accordance 
with the request, may issue sanctions 
under paragraph (d) of this section, or 
may enter a protective order under 
§ 180.535. 

(d) Sanctions. If a party fails to pro-
vide or permit discovery, the ALJ may 
take such action as is just, including 
but not limited to the following: 

(1) Inferring that the admission, tes-
timony, document, or other evidence 
would have been adverse to the party; 

(2) Ordering that, for purposes of the 
adjudication, the matters regarding 
which the order was made or any other 
designated facts shall be taken to be 
established in accordance with the 
claim of the party obtaining the order; 

(3) Prohibiting the party failing to 
comply with the order from intro-
ducing evidence concerning, or other-
wise relying upon, documents or other 
evidence withheld; 

(4) Ordering that the party with-
holding discovery not introduce into 
evidence, or otherwise use in the hear-
ing, information obtained in discovery; 

(5) Permitting the requesting party 
to introduce secondary evidence con-
cerning the information sought; 

(6) Striking any appropriate part of 
the pleadings or other submissions of 
the party failing to comply with such 
order; or 

(7) Taking such other action as may 
be appropriate. 

§ 180.545 Subpoenas. 
(a) This section governs the issuance 

of subpoenas in administrative pro-
ceedings under the Fair Housing Act. 
Except for time periods stated in the 
rules in this section, to the extent that 
this section conflicts with procedures 
for the issuance of subpoenas in civil 
actions in the United States District 
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Court for the District in which the in-
vestigation of the discriminatory hous-
ing practice took place, the rules of the 
United States District Court apply. 

(b) Issuance of subpoena. Upon the 
written request of a party, the pre-
siding ALJ or other designated ALJ 
may issue a subpoena requiring the at-
tendance of a witness for the purpose of 
giving testimony at a deposition or 
hearing and requiring the production of 
relevant books, papers, documents or 
tangible things. 

(c) Time of request. Requests for sub-
poenas in aid of discovery must be sub-
mitted in time to permit the conclu-
sion of discovery 15 days before the 
date scheduled for the hearing. If a re-
quest for subpoenas of a witness for 
testimony at a hearing is submitted 
three days or less before the hearing, 
the subpoena shall be issued at the dis-
cretion of the presiding ALJ, or other 
designated ALJ as appropriate. 

(d) Service. A subpoena may be served 
by any person who is not a party and is 
not less than 18 years of age. Service 
on a person shall be made by delivering 
a copy of the subpoena to the person 
and by tendering witness fees and mile-
age to that person. When the subpoena 
is issued on behalf of HUD, witness fees 
and mileage need not be tendered with 
the subpoena. 

(e) Amount of witness fees and mileage. 
A witness summoned by a subpoena 
issued under this part is entitled to the 
same witness and mileage fees as a wit-
ness in proceedings in United States 
District Courts. Fees payable to a wit-
ness summoned by a subpoena shall be 
paid by the party requesting the 
issuance of the subpoena, or where the 
ALJ determines that a party is unable 
to pay the fees, the fees shall be paid 
by HUD. 

(f) Motion to quash or limit subpoena. 
Upon a motion by the person served 
with a subpoena or by a party, made 
within five days after service of the 
subpoena (but in any event not less 
than the time specified in the subpoena 
for compliance), the ALJ may: 

(1) Quash or modify the subpoena if it 
is unreasonable and oppressive or for 
other good cause shown; or 

(2) Condition denial of the motion 
upon the advancement, by the party on 
whose behalf the subpoena was issued, 

of the reasonable cost of producing sub-
poenaed books, papers or documents. 
Where circumstances require, the ALJ 
may act upon such a motion at any 
time after a copy of the motion has 
been served upon the party on whose 
behalf the subpoena was issued. 

(g) Failure to comply with subpoena. If 
a person fails to comply with a sub-
poena issued under this section, the 
party requesting the subpoena may 
refer the matter to the Attorney Gen-
eral for enforcement in appropriate 
proceedings under 42 U.S.C. 3614(c). 

[61 FR 52218, Oct. 4, 1996, as amended by 73 
FR 13723, Mar. 13, 2008] 

Subpart F—Procedures at Hearing 

§ 180.600 Date and place of hearing. 

(a) For Fair Housing Act Cases—(1) 
Time. The hearing shall commence not 
later than 120 days after the issuance 
of the charge, unless it is impracti-
cable to do so. If the hearing cannot be 
commenced within this time period, 
the ALJ shall notify in writing all par-
ties, aggrieved persons, amici, and the 
Assistant Secretary of the reasons for 
the delay. 

(2) Place. The hearing will be con-
ducted at a place in the vicinity in 
which the discriminatory housing prac-
tice is alleged to have occurred or to be 
about to occur. 

(b) For Non-Fair Housing Matters. 
Hearings shall be held in Washington, 
DC, unless the ALJ determines that 
the convenience of the respondent or 
HUD requires that another place be se-
lected. 

(c) The ALJ may change the time, 
date or place of the hearing, or may 
temporarily adjourn or continue a 
hearing for good cause shown. 

§ 180.605 Conduct of hearings. 

The hearing shall be conducted in ac-
cordance with the Administrative Pro-
cedure Act (5 U.S.C. 551–559). 

§ 180.610 Waiver of right to appear. 

If all parties waive their right to ap-
pear before the ALJ, the ALJ need not 
conduct an oral hearing. Such waivers 
shall be in writing and filed with the 
ALJ. The ALJ shall make a record of 
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the pleadings and relevant written evi-
dence submitted by the parties. These 
documents may constitute the evi-
dence in the proceeding, and the deci-
sion may be based upon this evidence. 

§ 180.615 Failure of party to appear. 
A default decision may be entered 

against a party failing to appear at a 
hearing unless such party shows good 
cause for such failure. 

§ 180.620 Evidence. 
The Federal Rules of Evidence apply 

to the presentation of evidence in hear-
ings under this part. 

§ 180.625 Record of hearing. 
(a) All oral hearings shall be recorded 

and transcribed by a reporter des-
ignated and supervised by the ALJ. 
The original transcript shall be a part 
of the record and shall constitute the 
sole official transcript. All exhibits in-
troduced as evidence shall be incor-
porated into the record. The parties 
and the public may obtain transcripts 
from the official reporter at rates not 
to exceed the applicable rates fixed by 
the contract with the reporter. 

(b) Corrections to the official tran-
script will be permitted upon motion of 
a party. Motions for correction must be 
submitted within five days after re-
ceipt of the transcript. Corrections of 
the official transcript will be permitted 
only where errors of substance are in-
volved and upon the ALJ’s approval. 

§ 180.630 Stipulations. 
The parties may stipulate to any per-

tinent facts by oral agreement at the 
hearing or by written agreement at 
any time. Stipulations may be sub-
mitted into evidence at any time be-
fore the end of the hearing. Once re-
ceived into evidence, a stipulation is 
binding on the parties. 

§ 180.635 Written testimony. 
The ALJ may accept and enter into 

the record direct testimony of wit-
nesses made by verified written state-
ment rather than by oral presentation 
at the hearing. Unless the ALJ fixes 
other time periods, affidavits shall be 
filed and served on the parties not later 
than 14 days prior to the hearing. Wit-
nesses whose testimony is presented by 

affidavit shall be available for cross-ex-
amination as may be required. 

§ 180.640 In camera and protective or-
ders. 

The ALJ may limit discovery or the 
introduction of evidence, or may issue 
such protective or other orders nec-
essary to protect privileged commu-
nications. If the ALJ determines that 
information in documents containing 
privileged matters should be made 
available to a party, the ALJ may 
order the preparation of a summary or 
extract of the nonprivileged matter 
contained in the original. 

§ 180.645 Exhibits. 

(a) Identification. All exhibits offered 
into evidence shall be numbered se-
quentially and marked with a designa-
tion identifying the sponsor. The origi-
nal of each exhibit offered in evidence 
or marked for identification shall be 
filed and retained in the docket of the 
proceeding, unless the ALJ permits the 
substitution of a copy for the original. 

(b) Exchange of exhibits. One copy of 
each exhibit offered into evidence must 
be furnished to each of the parties and 
to the ALJ. If the ALJ does not fix a 
time for the exchange of exhibits, the 
parties shall exchange copies of pro-
posed exhibits at the earliest prac-
ticable time before the commencement 
of the hearing. Exhibits submitted as 
rebuttal evidence are not required to 
be exchanged before the commence-
ment of the hearing if the submission 
of such evidence could not reasonably 
be anticipated at that time. 

(c) Authenticity. The authenticity of 
all documents submitted or exchanged 
as proposed exhibits prior to the hear-
ing shall be admitted unless written 
objection is filed before the commence-
ment of the hearing, or unless good 
cause is shown for failing to file such a 
written objection. 

(d) The parties are encouraged to 
stipulate as to the admissibility of ex-
hibits. 

§ 180.650 Public document items. 

Whenever a public document, such as 
an official report, decision, opinion, or 
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published scientific or economic statis-
tical data issued by any of the execu-
tive departments (or their subdivi-
sions), legislative agencies or commit-
tees, or administrative agencies of the 
Federal Government (including Gov-
ernment-owned corporations), or a 
similar document issued by a State or 
its agencies is offered (in whole or in 
part), and such document (or part 
thereof) has been shown by the offeror 
to be reasonably available to the pub-
lic, such document need not be pro-
duced or marked for identification, but 
may be offered for official notice, as a 
public document item by specifying the 
document or relevant part thereof. 

§ 180.655 Witnesses. 
(a) Witnesses shall testify under oath 

or affirmation. 
(b) If a witness fails or refuses to tes-

tify, the failure or refusal to answer 
any question found by the ALJ to be 
proper may be grounds for striking all 
or part of the testimony that may have 
been given by the witness, or for any 
other action deemed appropriate by the 
ALJ. 

§ 180.660 Closing of record. 
(a) Oral hearings. Where there is an 

oral hearing, the hearing ends on the 
day of the adjournment of the oral 
hearing or, where written briefs are 
permitted, on the date that the written 
briefs are due. 

(b) Hearing on written record. Where 
the parties have waived an oral hear-
ing, the hearing ends on the date set by 
the ALJ as the final date for the re-
ceipt of submissions by the parties. 

(c) Receipt of evidence following hear-
ing. Following the end of the hearing, 
no additional evidence may be accepted 
into the record, except with the per-
mission of the ALJ. The ALJ may re-
ceive additional evidence upon a deter-
mination that new and material evi-
dence was not readily available before 
the end of the hearing, the evidence 
has been timely submitted, and its ac-
ceptance will not unduly prejudice the 
rights of the parties. 

§ 180.665 Arguments and briefs. 
(a) Following the submission of evi-

dence at an oral hearing, the parties 
may file a brief, proposed findings of 

fact and conclusions of law, or both, or, 
in the ALJ’s discretion, make oral ar-
guments. 

(b) Unless otherwise ordered by the 
ALJ, briefs and proposed findings of 
fact and conclusions of law shall be 
filed simultaneously by all parties. In 
Fair Housing Act cases, such filings 
shall be due not later than 45 days 
after the adjournment of the oral hear-
ing. In other cases, they shall be due as 
the ALJ orders. 

§ 180.670 Initial decision of ALJ. 
(a) The ALJ shall issue an initial de-

cision including findings of fact and 
conclusions of law upon each material 
issue of fact or law presented on the 
record. The initial decision of the ALJ 
shall be based on the whole record of 
the proceeding. A copy of the initial 
decision shall be served upon all par-
ties, aggrieved persons, the Assistant 
Secretary, the Secretary, and amici, if 
any. 

(b) Initial decision in Fair Housing Act 
cases. (1) The ALJ shall issue an initial 
decision within 60 days after the end of 
the hearing, unless it is impracticable 
to do so. If the ALJ is unable to issue 
the initial decision within this time pe-
riod (or within any succeeding 60-day 
period following the initial 60-day pe-
riod), the ALJ shall notify in writing 
all parties, the aggrieved person on 
whose behalf the charge was filed, and 
the Assistant Secretary, of the reasons 
for the delay. 

(2) The initial decision shall state 
that it will become the final agency de-
cision 30 days after the date of issuance 
of the initial decision. 

(3) Findings against respondents. If the 
ALJ finds that a respondent has en-
gaged, or is about to engage, in a dis-
criminatory housing practice, the ALJ 
shall issue an initial decision against 
the respondent and order such relief as 
may be appropriate. Relief may in-
clude, but is not limited to: 

(i) Ordering the respondent to pay 
damages to the aggrieved person (in-
cluding damages caused by humiliation 
and embarrassment). 

(ii) Ordering injunctive or such other 
equitable relief as may be appropriate. 
No such order may affect any contract, 
sale, encumbrance or lease con-
summated before the issuance of the 
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initial decision that involved a bona 
fide purchaser, encumbrancer or tenant 
without actual knowledge of the 
charge. 

(iii) Assessing a civil penalty against 
any respondent to vindicate the public 
interest in accordance with § 180.671. 

(4) Findings in favor of respondents. If 
the ALJ finds that the charging party 
has not established that a respondent 
has engaged in a discriminatory hous-
ing practice, the ALJ shall make an 
initial decision dismissing the charge 
as against that respondent. 

(c) Initial Decision in Non-Fair Housing 
Act matters. The ALJ shall issue the 
initial decision as soon as possible 
after the end of the hearing. 

(1) Findings against Respondents. If 
the ALJ finds that a respondent has 
failed to comply substantially with the 
statutory and regulatory requirements 
that gave rise to the notice of proposed 
adverse action, the ALJ shall issue an 
initial decision against the respondent. 

(i) The initial decision shall provide 
for suspension or termination of, or re-
fusal to grant or continue, Federal fi-
nancial assistance, in whole or in part, 
to the involved program or activity. 

(ii) The initial decision may contain 
such terms, conditions, and other pro-
visions as are consistent with and will 
effectuate the purposes of the applica-
ble statute and regulations, including 
provisions designed to assure that no 
Federal financial assistance will be ex-
tended for the program or activity un-
less and until the respondent corrects 
its noncompliance and satisfies the 
Secretary that it will fully comply 
with the relevant statute and regula-
tions. 

(iii) The initial decision shall state 
that it will become final only upon the 
Secretary’s approval. 

(2) Findings in favor of respondents. If 
the ALJ finds that a respondent has 
not failed to comply substantially with 
the statutory and regulatory require-
ments that gave rise to the notice of 
proposed adverse action, the ALJ shall 
make an initial decision dismissing the 
notice of proposed adverse action. The 
initial decision shall state that it will 

become the final agency decision 30 
days after the date of issuance. 

[61 FR 52218, Oct. 4, 1996, as amended at 64 FR 
6754, Feb. 10, 1999; 68 FR 12788, Mar. 17, 2003; 
72 FR 5588, Feb. 6, 2007] 

§ 180.671 Assessing civil penalties for 
Fair Housing Act cases. 

(a) Amounts. The ALJ may assess a 
civil penalty against any respondent 
under § 180.670(b)(3) for each separate 
and distinct discriminatory housing 
practice (as defined in paragraph (b) of 
this section) that the respondent com-
mitted, each civil penalty in an 
amount not to exceed: 

(1) $16,000, if the respondent has not 
been adjudged in any administrative 
hearing or civil action permitted under 
the Fair Housing Act or any state or 
local fair housing law, or in any licens-
ing or regulatory proceeding conducted 
by a federal, state, or local govern-
mental agency, to have committed any 
prior discriminatory housing practice. 

(2) $37,500, if the respondent has been 
adjudged in any administrative hearing 
or civil action permitted under the 
Fair Housing Act, or under any state or 
local fair housing law, or in any licens-
ing or regulatory proceeding conducted 
by a federal, state, or local government 
agency, to have committed one other 
discriminatory housing practice and 
the adjudication was made during the 
five-year period preceding the date of 
filing of the charge. 

(3) $65,000, if the respondent has been 
adjudged in any administrative hear-
ings or civil actions permitted under 
the Fair Housing Act, or under any 
state or local fair housing law, or in 
any licensing or regulatory proceeding 
conducted by a federal, state, or local 
government agency, to have com-
mitted two or more discriminatory 
housing practices and the adjudica-
tions were made during the seven-year 
period preceding the date of filing of 
the charge. 

(b) Definition of separate and distinct 
discriminatory housing practice. A sepa-
rate and distinct discriminatory hous-
ing practice is a single, continuous un-
interrupted transaction or occurrence 
that violates section 804, 805, 806 or 818 
of the Fair Housing Act. Even if such a 
transaction or occurrence violates 
more than one provision of the Fair 
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Housing Act, violates a provision more 
than once, or violates the fair housing 
rights of more than one person, it con-
stitutes only one separate and distinct 
discriminatory housing practice. 

(c) Factors for consideration by ALJ. (1) 
In determining the amount of the civil 
penalty to be assessed against any re-
spondent for each separate and distinct 
discriminatory housing practice the re-
spondent committed, the ALJ shall 
consider the following six (6) factors: 

(i) Whether that respondent has pre-
viously been adjudged to have com-
mitted unlawful housing discrimina-
tion; 

(ii) That respondent’s financial re-
sources; 

(iii) The nature and circumstances of 
the violation; 

(iv) The degree of that respondent’s 
culpability; 

(v) The goal of deterrence; and 
(vi) Other matters as justice may re-

quire. 
(2)(i) Where the ALJ finds any re-

spondent to have committed a housing- 
related hate act, the ALJ shall take 
this fact into account in favor of im-
posing a maximum civil penalty under 
the factors listed in paragraphs 
(c)(1)(iii), (iv), (v), and (vi) of this sec-
tion. 

(ii) For purposes of this section, the 
term housing-related hate act means any 
act that constitutes a discriminatory 
housing practice under section 818 of 
the Fair Housing Act and which con-
stitutes or is accompanied or charac-
terized by actual violence, assault, bod-
ily harm, and/or harm to property; in-
timidation or coercion that has such 
elements; or the threat or commission 
of any action intended to assist or be a 
part of any such act. 

(iii) Nothing in this paragraph shall 
be construed to require an ALJ to as-
sess any amount less than a maximum 
civil penalty in a non-hate act case, 
where the ALJ finds that the factors 
listed in paragraphs (c)(1)(i) through 
(vi) of this section warrant the assess-
ment of a maximum civil penalty. 

(d) Persons previously adjudged to have 
committed a discriminatory housing prac-
tice. If the acts constituting the dis-
criminatory housing practice that is 
the subject of the charge were com-
mitted by the same natural person who 

has previously been adjudged, in any 
administrative proceeding or civil ac-
tion, to have committed acts consti-
tuting a discriminatory housing prac-
tice, the time periods in paragraphs (a) 
(2) and (3) of this section do not apply. 

(e) Multiple discriminatory housing 
practices committed by the same respond-
ent; multiple respondents. (1) In a pro-
ceeding where a respondent has been 
determined to have engaged in, or is 
about to engage in, more than one sep-
arate and distinct discriminatory hous-
ing practice, a separate civil penalty 
may be assessed against the respondent 
for each separate and distinct discrimi-
natory housing practice. 

(2) In a proceeding involving two or 
more respondents who have been deter-
mined to have engaged in, or are about 
to engage in, one or more discrimina-
tory housing practices, one or more 
civil penalties, as provided under this 
section, may be assessed against each 
respondent. 

[64 FR 6754, Feb. 10, 1999, as amended at 68 
FR 12788, Mar. 17, 2003; 72 FR 5588, Feb. 6, 
2007] 

§ 180.675 Petitions for review. 
(a) The Secretary may affirm, modify 

or set aside, in whole or in part, the 
initial decision, or remand the initial 
decision for further proceedings. 

(b) Any party adversely affected by 
the ALJ’s initial decision may file a 
motion with the Secretary explaining 
how and why the initial decision 
should be modified, set aside, in whole 
or in part, or remanded for further pro-
ceedings. Such petition shall be based 
only on the following grounds: 

(1) A finding of material fact is not 
supported by substantial evidence; 

(2) A necessary legal conclusion is er-
roneous; 

(3) The decision is contrary to law, 
duly promulgated rules of HUD, or 
legal precedent; or 

(4) A prejudicial error of procedure 
was committed. 

(c) Each issue shall be plainly and 
concisely stated and shall be supported 
by citations to the record when assign-
ments of error are based on the record, 
statutes, regulations, cases, or other 
authorities relied upon. Except for 
good cause shown, no assignment of 
error by any party shall rely on any 
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question of fact or law not presented to 
the ALJ. 

(d) Such petitions must be received 
by the Secretary within 15 days after 
issuance of the initial decision. 

(e) A statement in opposition to the 
petition for review may be filed. Such 
opposition must be received by the 
Secretary within 22 days after issuance 
of the initial decision. 

(f) A petition not granted within 30 
days after the issuance of the initial 
decision is deemed denied. 

(g) If the Secretary remands the deci-
sion for further proceedings, the ALJ 
shall issue an initial decision on re-
mand within 60 days after the date of 
issuance of the Secretary’s decision, 
unless it is impracticable to do so. If 
the ALJ is unable to issue the initial 
decision within this time period (or 
within any succeeding 60-day period 
following the initial 60-day period), the 
ALJ shall notify in writing the parties, 
the aggrieved person on whose behalf 
the charge was filed, any amicus curiae 
and the Assistant Secretary, of the rea-
sons for the delay. 

§ 180.680 Final decisions. 
(a) Public disclosure. HUD shall make 

public disclosure of each final decision. 
(b) Where initial decision does not pro-

vide for suspension or termination of, or 
refusal to grant or continue, Federal fi-
nancial assistance—(1) Issuance of final 
decision by Secretary. The Secretary 
may review any finding of fact, conclu-
sion of law, or order contained in the 
initial decision of the ALJ and issue a 
final decision in the proceeding. The 
Secretary shall serve the final decision 
on all parties no later than 30 days 
after the date of issuance of the initial 
decision. 

(2) No final decision by Secretary. If the 
Secretary does not serve a final deci-
sion within the time period described 
in paragraph (b)(1) of this section, the 
initial decision of the ALJ will become 
the final agency decision. For the pur-
poses of this part, such a final decision 
will be considered to have been issued 
30 days after the date of issuance of the 
initial decision. 

(c) Where initial decision provides for 
suspension or termination of, or refusal to 
grant or continue, Federal financial as-
sistance. When the initial decision pro-

vides for the suspension or termination 
of, or the refusal to grant or continue, 
Federal financial assistance, or the im-
position of any other sanction, such de-
cision shall not constitute an order or 
final agency action until approved by 
the Secretary. Further, in the case of 
proceedings under title VI of the Civil 
Rights Act of 1964, no order suspending, 
terminating, or refusing to grant or 
continue Federal financial assistance 
shall become effective until the re-
quirements of 24 CFR 1.8(c) have been 
met. 

Subpart G—Post-Final Decision in 
Fair Housing Cases 

§ 180.700 Action upon issuance of a 
final decision in Fair Housing Act 
cases. 

(a) Licensed or regulated businesses. (1) 
If a final decision includes a finding 
that a respondent has engaged or is 
about to engage in a discriminatory 
housing practice in the course of a 
business that is subject to licensing or 
regulation by a Federal, State or local 
governmental agency, the Assistant 
Secretary will notify the governmental 
agency of the decision by: 

(i) Sending copies of the findings of 
fact, conclusions of law and final deci-
sion to the governmental agency by 
certified mail; and 

(ii) Recommending appropriate dis-
ciplinary action to the governmental 
agency, including, where appropriate, 
the suspension or revocation of the re-
spondent’s license. 

(2) The Assistant Secretary will no-
tify the appropriate governmental 
agencies within 30 days after the date 
of issuance of the final decision, unless 
a petition for judicial review of the 
final decision as described in § 180.710 of 
this part has been filed before the 
issuance of the notification of the 
agency. If such a petition has been 
filed, the Assistant Secretary will pro-
vide the notification to the govern-
mental agency within 30 days after the 
date that the final decision is affirmed 
upon review. If a petition for judicial 
review is timely filed following the no-
tification of the governmental agency, 
the Assistant Secretary will promptly 
notify the governmental agency of the 
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petition and withdraw his or her rec-
ommendation. 

(b) Notification to the Attorney General. 
If a final decision includes a finding 
that a respondent has engaged or is 
about to engage in a discriminatory 
housing practice and another final de-
cision including such a finding was 
issued under this part within the five 
years preceding the date of issuance of 
the final decision, the General Counsel 
will notify the Attorney General of the 
decisions by sending a copy of each 
final decision. 

§ 180.705 Attorney’s fees and costs. 
Following the issuance of the final 

decision, any prevailing party, except 
HUD, may apply for attorney’s fees and 
costs. The ALJ will issue an initial de-
cision awarding or denying such fees 
and costs. The initial decision will be-
come HUD’s final decision unless the 
Secretary reviews the initial decision 
and issues a final decision on fees and 
costs within 30 days. The recovery of 
reasonable attorney’s fees and costs 
will be permitted as follows: 

(a) If the respondent is the prevailing 
party, HUD will be liable for reason-
able attorney’s fees and costs to the ex-
tent provided under the Equal Access 
to Justice Act (5 U.S.C. 504) and HUD’s 
regulations at 24 CFR part 14, and an 
intervenor will be liable for reasonable 
attorney’s fees and costs only to the 
extent that the intervenor’s participa-
tion in the administrative proceeding 
was frivolous or vexatious, or was for 
the purpose of harassment. 

(b) To the extent that an intervenor 
is a prevailing party, the respondent 
will be liable for reasonable attorney’s 
fees unless special circumstances make 
the recovery of such fees and costs un-
just. 

§ 180.710 Judicial review of final deci-
sion. 

(a) Any party adversely affected by a 
final decision may file a petition in the 
appropriate United States Court of Ap-
peals for review of the decision under 
42 U.S.C. 3612(i). The petition must be 
filed within 30 days after the date of 
issuance of the final decision. 

(b) If no petition for review is filed 
under paragraph (a) of this section 
within 45 days after the date of 

issuance of the final decision, the find-
ings of facts and final decision shall be 
conclusive in connection with any peti-
tion for enforcement. 

§ 180.715 Enforcement of final deci-
sion. 

(a) Enforcement by HUD. Following 
the issuance of a final decision, the 
General Counsel may petition the ap-
propriate United States Court of Ap-
peals for the enforcement of the final 
decision and for appropriate temporary 
relief or restraining order in accord-
ance with 42 U.S.C. 3612(j). 

(b) Enforcement by others. If no peti-
tion for review has been filed within 60 
days after the date of issuance, and the 
General Counsel has not sought en-
forcement of the final decision as de-
scribed in paragraph (a) of this section, 
any person entitled to relief under the 
final decision may petition the appro-
priate United States Court of Appeals 
for the enforcement of the final deci-
sion in accordance with 42 U.S.C. 
3612(m). 

Subpart H—Post-Final Decision in 
Non-Fair Housing Act Matters 

§ 180.800 Post-termination pro-
ceedings. 

(a) A respondent adversely affected 
by the order terminating, dis-
continuing, or refusing Federal finan-
cial assistance in consequence of pro-
ceedings pursuant to this title may re-
quest the Secretary for an order au-
thorizing payment, or permitting re-
sumption, of Federal financial assist-
ance. Such request shall: 

(1) Be in writing; 
(2) Affirmatively show that, since 

entry of the order, the respondent has 
brought its program or activity into 
compliance with statutory and regu-
latory requirements; and 

(3) Set forth specifically, and in de-
tail, the steps taken to achieve such 
compliance. 

(b) If the Secretary denies such re-
quest, the respondent may request an 
expeditious hearing. The request for 
such a hearing shall be addressed to 
the Secretary within 30 days after the 
respondent is informed that the Sec-
retary has refused to authorize pay-
ment or permit resumption of Federal 
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financial assistance and shall specify 
why the Secretary erred in denying the 
request. 

(c) The procedures established by this 
part shall be applicable to any hearing. 

§ 180.805 Judicial review of final deci-
sion. 

A termination of or refusal to grant 
or to continue Federal financial assist-
ance is subject to judicial review as 
provided in the applicable statute. 
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