AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Federal Highway Administration, DOT

for, or are designated in the plans of
the administering agency as being for,
significant park, recreation, or wildlife
and waterfowl refuge purposes. The de-
termination of which lands so function
or are so designated, and the signifi-
cance of those lands, shall be made by
the official(s) with jurisdiction over
the Section 4(f) resource. The Adminis-
tration will review this determination
to assure its reasonableness.

(e) In determining the applicability
of Section 4(f) to historic sites, the Ad-
ministration, in cooperation with the
applicant, will consult with the offi-
cial(s) with jurisdiction to identify all
properties on or eligible for the Na-
tional Register of Historic Places (Na-
tional Register). The Section 4(f) re-
quirements apply to historic sites on or
eligible for the National Register un-
less the Administration determines
that an exception under §774.13 applies.

(1) The Section 4(f) requirements
apply only to historic sites on or eligi-
ble for the National Register unless the
Administration determines that the
application of Section 4(f) is otherwise
appropriate.

(2) The Interstate System is not con-
sidered to be a historic site subject to
Section 4(f), with the exception of
those individual elements of the Inter-
state System formally identified by
FHWA for Section 4(f) protection on
the basis of national or exceptional his-
toric significance.

(f) Section 4(f) applies to all archeo-
logical sites on or eligible for inclusion
on the National Register, including
those discovered during construction,
except as set forth in §774.13(b).

(g) Section 4(f) applies to those por-
tions of federally designated Wild and
Scenic Rivers that are otherwise eligi-
ble as historic sites, or that are pub-
licly owned and function as, or are des-
ignated in a management plan as, a
significant park, recreation area, or
wildlife and waterfowl refuge. All other
applicable requirements of the Wild
and Scenic Rivers Act, 16 U.S.C. 1271-
1287, must be satisfied, independent of
the Section 4(f) approval.

(h) When a property formally re-
served for a future transportation facil-
ity temporarily functions for park,
recreation, or wildlife and waterfowl
refuge purposes in the interim, the in-

§774.13

terim activity, regardless of duration,
will not subject the property to Sec-
tion 4(f).

(i) When a property is formally re-
served for a future transportation facil-
ity before or at the same time a park,
recreation area, or wildlife and water-
fowl refuge is established and concur-
rent or joint planning or development
of the transportation facility and the
Section 4(f) resource occurs, then any
resulting impacts of the transportation
facility will not be considered a use as
defined in §774.17. Examples of such
concurrent or joint planning or devel-
opment include, but are not limited to:

(1) Designation or donation of prop-
erty for the specific purpose of such
concurrent development by the entity
with jurisdiction or ownership of the
property for both the potential trans-
portation facility and the Section 4(f)
property; or

(2) Designation, donation, planning,
or development of property by two or
more governmental agencies with ju-
risdiction for the potential transpor-
tation facility and the Section 4(f)
property, in consultation with each
other.

§774.13 Exceptions.

The Administration has identified
various exceptions to the requirement
for Section 4(f) approval. These excep-
tions include, but are not limited to:

(a) Restoration, rehabilitation, or
maintenance of transportation facili-
ties that are on or eligible for the Na-
tional Register when:

(1) The Administration concludes, as
a result of the consultation under 36
CFR 800.5, that such work will not ad-
versely affect the historic qualities of
the facility that caused it to be on or
eligible for the National Register, and

(2) The official(s) with jurisdiction
over the Section 4(f) resource have not
objected to the Administration conclu-
sion in paragraph (a)(1) of this section.

(b) Archeological sites that are on or
eligible for the National Register when:

(1) The Administration concludes
that the archeological resource is im-
portant chiefly because of what can be
learned by data recovery and has mini-
mal value for preservation in place.
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This exception applies both to situa-
tions where data recovery is under-
taken and where the Administration
decides, with agreement of the offi-
cial(s) with jurisdiction, not to recover
the resource; and

(2) The official(s) with jurisdiction
over the Section 4(f) resource have
been consulted and have not objected
to the Administration finding in para-
graph (b)(1) of this section.

(c) Designations of park and recre-
ation lands, wildlife and waterfowl ref-
uges, and historic sites that are made,
or determinations of significance that
are changed, late in the development of
a proposed action. With the exception
of the treatment of archeological re-
sources in §774.9(e), the Administration
may permit a project to proceed with-
out consideration under Section 4(f) if
the property interest in the Section 4(f)
land was acquired for transportation
purposes prior to the designation or
change in the determination of signifi-
cance and if an adequate effort was
made to identify properties protected
by Section 4(f) prior to acquisition.
However, if it is reasonably foreseeable
that a property would qualify as eligi-
ble for the National Register prior to
the start of construction, then the
property should be treated as a historic
site for the purposes of this section.

(d) Temporary occupancies of land
that are so minimal as to not con-
stitute a use within the meaning of
Section 4(f). The following conditions
must be satisfied:

(1) Duration must be temporary, i.e.,
less than the time needed for construc-
tion of the project, and there should be
no change in ownership of the land;

(2) Scope of the work must be minor,
i.e., both the nature and the magnitude
of the changes to the Section 4(f) prop-
erty are minimal;

(3) There are no anticipated perma-
nent adverse physical impacts, nor will
there be interference with the pro-
tected activities, features, or at-
tributes of the property, on either a
temporary or permanent basis;

(4) The land being used must be fully
restored, i.e., the property must be re-
turned to a condition which is at least
as good as that which existed prior to
the project; and
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(5) There must be documented agree-
ment of the official(s) with jurisdiction
over the Section 4(f) resource regarding
the above conditions.

(e) Park road or parkway projects
under 23 U.S.C. 204.

(f) Certain trails, paths, bikeways,
and sidewalks, in the following cir-
cumstances:

(1) Trail-related projects funded
under the Recreational Trails Pro-
gram, 23 U.S.C. 206(h)(2);

(2) National Historic Trails and the
Continental Divide National Scenic
Trail, designated under the National
Trails System Act, 16 U.S.C. 1241-1251,
with the exception of those trail seg-
ments that are historic sites as defined
in §774.17;

(3) Trails, paths, bikeways, and side-
walks that occupy a transportation fa-
cility right-of-way without limitation
to any specific location within that
right-of-way, so long as the continuity
of the trail, path, bikeway, or sidewalk
is maintained; and

(4) Trails, paths, bikeways, and side-
walks that are part of the local trans-
portation system and which function
primarily for transportation.

() Transportation enhancement
projects and mitigation activities,
where:

(1) The use of the Section 4(f) prop-
erty is solely for the purpose of pre-
serving or enhancing an activity, fea-
ture, or attribute that qualifies the
property for Section 4(f) protection;
and

(2) The official(s) with jurisdiction
over the Section 4(f) resource agrees in
writing to paragraph (g)(1) of this sec-
tion.

§774.15
tions.

Constructive use determina-

(a) A constructive use occurs when
the transportation project does not in-
corporate land from a Section 4(f) prop-
erty, but the project’s proximity im-
pacts are so severe that the protected
activities, features, or attributes that
qualify the property for protection
under Section 4(f) are substantially im-
paired. Substantial impairment occurs
only when the protected activities, fea-
tures, or attributes of the property are
substantially diminished.
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